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PREFACE 

TO   THE   THIRD   EDITION. 


It  was  not  the  Author's  intention  that  so  long  a  period  as 
twelve  years  should  elapse  between  the  present,  and  last, 
edition  of  this  work. 

For  this,  the  war  and  other  unavoidable  causes  are 
responsible. 

Fortunately,  however,  the  number  of  cases  and  the  amount 
of  fresh  legislation  has  been  relatively  small. 

Amongst  the  judicial  decisions  attention  may  be  drawn  to 
Esa  Alias  Salt  v.  Haroon  Salt  (1909),  1.  L.  11,  33  Mad.,  327 ; 
Paul  v.  Rolson  (1914),  L.  R,  41  I.  A.,  180 ;  Koyammu  v.  Knt- 
tiammoo  (1919),  42  Mad.,  567;  and  Gerrard  v.  Crowe  (1921), 
App.  Cas.,  395. 

In  the  first-mentioned  case  it  is  interesting  to  note  the 
comments  of  the  Court  on  section  28  (e)  and  section  33, 
Expl.  II,  of  the  Indian  Easements  Act  and  on  the  supposed 
intention  of  the  Legislature,  in  the  one  case,  to  adopt  a  view 
rejected  in  Colls  case  and,  in  the  other,  to  attempt  to  reconcile 
the  conflicting  opinions  of  English  judges  (see  these  provisions 
and  the  case  in  epiestion  referred  to  and  discussed  on  pp.  96, 
97,  476,  586  of  the  text). 

The  second-mentioned  case  contains  an  illuminating  judg- 
ment of  the  Privy  Council  explaining  Jolly  v.  Kim  (1907), 
App.  Cas.,  1,  and  interpreting  the  decision  in  Colls  case  (1904), 
App.  Cas.,  179. 
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In  the  third-meutioued  case  the  two  learned  judges  com- 
posing the  Court  unfortunately  differed  on  the  question  whether, 
under  section  6  of  the  Indian  Easements  Act,  easements  for  a 
term  of  years,  or  other  limited  period,  are  confined  to  ease- 
ments created  by  actual  grant  or  agreement,  or  include  pre- 
scriptive easements.  Abdur  Eahim,  J.,  thought  that  the 
Legislature  intended  to  follow  the  general  law  in  this  respect 
and  to  exclude  prescriptive  easements  from  the  operation  of  the 
section,  whereas  Phillips,  J.,  took  the  view  that  the  Act  went 
further  and  permitted  the  acquisition  of  prescriptive  easements 
for  a  limited  period. 

The  last-mentioned  case  defines  the  powers  of  a  riparian 
owner  to  protect  himself  from  flood,  and  explains  previous 
decisions  in  this  connection  (see  the  text,  pp.  275,  290). 

As  regards  fresh  legislation,  Indian  Limitation  Act,  IX  of 
1908,  and  the  Indian  Eegistration  Act,  XVI  of  1908,  have  now 
been  incorporated  in  the  text,  and  the  relative  provisions  of  the 
former  Act  have  been  included  in  the  Appendices  as  Appendix 
I\  .  These  two  Acts  appeared  just  too  late  for  similar  treat- 
ment in  the  last  edition. 

The  Appendices  have  been  revised  by  the  insertion  of 
Appendix  IV,  as  above  mentioned,  the  deletion  of  Indian 
Limitation  Act,  XIV  of  1859  (which  formerly  appeared  as 
Appendix  II),  and  the  substitution  in  Appendix  IX  of  section 
147  of  Criminal  Procedure  Code,  Act  V  of  1898,  for  the  corre- 
sponding  section  of  the  Code  of  1882  in  amended  form. 

The  work  has  undergone  careful  revision  and  correction, 
and  La  practically  up  to  date.  Hut  two  very  recent  decisions 
and  an  omission  from  Note  L}  on  page  559  of  the  text  have  had 
i"  be  inserted  a    Addenda. 

In  conclusion,  the  Author  desires  bo  express  his  grateful 
thanke  bo  Mr.  W.  K.  Donogh  and   Mr.  E.  II.  Monnier,  both  of 

the  Calcutta   Bai    for  their  help  in  bhe  revisii f  bhe  [ndian 

Art    :in<i  Regulation    contained  in  the  Table  of  Statutes. 

F.   P. 

I    I    M  11.1    . 
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PREFACE 

TO   THE   SECOND   EDITION. 


The  nattering  reception  accorded  to  the  first  edition  of  this 
work  by  the  English  and  Indian  Press,  and  the  many 
important  decisions  which  have  since  appeared,  encourage  me 
in  the  hope  that  a  second  edition  may  now  prove  acceptable  to 
the  Indian  legal  community. 

The  whole  work  has  been  carefully  corrected  and  revised, 
and  its  original  scope  has  been  extended  by  the  introduction  of 
new  topics  and  decisions. 

Chapters  III,  VI,  VIII,  and  IX  have  been  recast  with  a 
view  to  a  more  practical  and  systematic  treatment  of  the 
subject-matter. 

To  the  same  end,  Chapter  XI  (dealing  with  the  disturbance 
of  easements)  has  undergone  alteration  and  extension  {see,  in 
particular,  Part  III  (4)  (a),  (b),  and  (c),  I  and  n),  and  greater 
prominence  has  been  given  to  the  Indian  decisions  relating 
to  the  question  of  relief  by  injunction  or  damages. 

The  extremely  important  decision  of  the  House  of  Lords  in 
Colls  v.  Home  and  Colonial  Stores,  Limited  (1904),  App.  Cas., 
179,  on  the  extent  of  the  prescriptive  right  to  light,  has 
thrown  into  opposite  camps  the  general  law  of  India  and  the 
special  statutory  law  of  the  Indian  Easements  Act,  and 
has  necessitated  a  revision  of,  and  additions  to,  those  parts  of 
Chapters  III,  VIII,  IX,  and  XI  which  deal  with  ancient  lights. 

The  effect  of  a  diminution,  instead  of  as  formerly  an 
enlargement,  of  ancient  lights  being  to  increase  the  burthen 
on  the  servient  tenement,  is  another  interesting  consequence 
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of  the  same  decision,  and  has  been  noticed  in  Chapters  VIII 
and  IX. 

Part  V  of  Chapter  VI  has  been  supplemented  by  a  refer- 
ence to  the  acquisition  of  statutory  easements  in  England. 

Recent  English  decisions  in  Wheaton  v.  Maple  &  Co. 
(1893),  3  Ch.,  48  ;  Kilgmr  v.  Gaddes  (1904),  1  K.  B,  457  ;  and 
Morgan  v.  Fear  (1906),  2  Ch.,  406 ;  (1907),  App.  Cas.,  425, 
have  necessitated  additions  to  Chapter  VII  on  the  somewhat 
complicated  question  of  the  capacity  of  a  tenant  to  acquire 
prescriptive  easements  either  as  against  his  own,  or  a  different, 
landlord,  or  as  against  a  tenant  of  the  same,  or  a  different, 
landlord,  and  have  suggested  a  comparison  of  the  provisions 
of  the  Indian  Limitation  and  Easements  Acts. 

I  gratefully  acknowledge  the  valuable  suggestions  contained 
in  a  review  of  the  first  edition,  which  appeared  in  the  States- 
man of  August  14,  1904.  These  I  have  endeavoured  to  follow 
1  >v  adding  Part  V  to  Chapter  III,  on  the  subject  of  "  Party  - 
walls,"  and  by  inserting  in  Part  I,  B,  of  Chapter  IV  a  short 
summary  of  the  law  relating  to  "  Fences,"  and  a  footnote  on 
pp.  225,  226  developing  the  principle  of  Hawkins  v.  Wallis 
(1763),  2  Wils.,  173. 

So,  too,  in  accordance  with  the  suggestion  that  a  second 
edition  of  this  work  should  contain  some  inquiry  into  the 
real  meaning  of  the  decision  in  Keppell  v.  Bailey  (1834),  2 
Mvl.  &  K.,  517,  I  have  endeavoured  in  footnote  form  on  p.  12 
bo  Bhow  that,  whilst  it  is  still  true  that  no  new  kind  of  ease- 
ment can  be  arbitrarily  created  by  the  owner  of  land,  the  law 
is  not  averse  from  the  adaptation  of  existing  easements  to 
the  requirements  of  scientific  discovery  and  the  progress  of 
eivili  lation. 

I  have  endeavoured  to  make  the  boot  more  of  a  commen- 
tary "ii  the  Indian  Easements  Act,  and  to  notice  the  variations 
from  the  general  lav  contained  in  that  enactment. 

The  Appendices  remain  the  same  as  in   the  firsl  edition, 

pi  thai  the  Oivi]    Procedure  Code,  Acl  V  of  L908,  has  dis- 
placed the  Code  of  L882  in  Appendix   X.  and  Appendix  XII 
'•iMi  cul  out. 
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I  have  added  a  Table  of  Statutes  (English  Statutes  and 
Indian  Acts  and  Regulations)  and  a  List  of  Abbreviations. 
The  latter  shows  the  full  titles  of  the  reports  from  which  the 
cases  have  been  cited,  and  the  periods  covered  by  them 
respectively. 

The  English  and  Indian  cases  have  been  brought  down  to 
the  end  of  1908,  and  a  few  later  English  cases  in  1909  have 
been  inserted  as  addenda. 

Finally,  I  must  express  my  indebtedness  to  Mr.  E. 
Mitchell  of  the  Calcutta  Bar  for  his  kind  assistance  in 
supplying  me  with  notes  of  recent  decisions  reported  in  the 
Calcutta  Weekly  Notes,  which  I  was  unable  to  obtain  in 
England. 

F.  P. 

Lincoln's  Inn, 
April,  1909. 
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PREFACE 

TO   THE    FIRST   EDITION. 


The  present  work  is  the  embodiment  and  amplification  of 
lectures  delivered  in  connection  with  the  Tagore  Law  Profes- 
sorship on  the  subject  of  Easements  in  British  India. 

The  lectures  have  been  presented  in  the  form  of  a  treatise, 
with  a  view  to  greater  practical  utility  than  could  have  been 
obtained  from  preserving  them  in  their  original  form,  and 
have  been  amplified  by  the  introduction  of  the  cognate  subjects 
of  Nuisances,  Eights  in  Gross,  and  Licenses  (see  Chapters  IV 
and  XII). 

Part  III  of  Chapter  I  contains  a  geographical  summary  of 
the  law  relating  to  Easements  in  British  India  as  it  rests  in 
Statute,  or  otherwise,  in  the  different  provinces  and  Presidency- 
towns. 

The  whole  of  the  English  Prescription  Act  and  Indian 
Easement  Act,  and  the  material  portions  of  the  other  principal 
Indian  enactments  relating  to  Easements,  have  been  incor- 
porated in  Appendices  with  references  to  the  text. 

At  the  head  of  each  chapter  will  be  found  paged  headings 
of  its  contents,  and  marginal  notes  have  been  inserted  through- 
out the  chapters  themselves,  corresponding  to  the  headings. 
This  expedient  has  been  adopted  as  a  means  of  ready  reference 
and  as  a  partial  substitute  for  a  lengthy  index. 

The  English  and  Indian  Case  Law  has  been  brought  down 
to  the  end  of  1903,  but  owing  to  the  protracted,  though 
unavoidable,  delay  in  going  through  the  press,  the  only  means 
of  including  the  more  recent  cases  has  been  in  the  form  of 
Addenda,  and  an  Appendix  containing  a  summary  of  the  more 
important  English  rulings. 
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In  this  connection,  and  in  reference  to  pages  80,  81,  85,  to 
87  of  the  text,  should  be  specially  noticed  the  very  important 
decisions  of  the  Appeal  Court  in    Warren  v.  Brown   (1902), 

1  K.  B.,  15  (reversing  "Wright,  J.,  and  overruling  Lanfranchi  v. 
Mackenzie  and  Dickinson  v.  Harbottle),  and  in  Home  and 
Colonial  Stores,  Limited  v.  Colls  (1902),  1  Ch.,  302,  on  the 
question  of  what  amounts  to  a  substantial  interference  with 
ancient  lights.     See  Appendix  XII,  Case  Nos.  (2)  and  (3). 

Further,    the    recent    case   of    Cowper  v.    Laidler   (1903), 

2  Ch.,  337,  forms  an  instructive  and  interesting  addition  to 
the  text  in  Chapter  XI  on  the  subject  of  relief  by  damages  or 
injunction.     Sec  Appendix  XII,  Case  No.  9. 

The  subject  of  Easements  in  British  India  has  been  dealt 
with  from  a  practical,  as  well  as  an  academical,  point  of  view, 
and  frequent  and  sometimes  lengthy  quotations  have  been 
made  from  English  and  Indian  authorities  in  the  hope  of 
making  the  work  not  only  of  interest  and  value  to  students  of 
law,  but  also  of  utility  to  the  higher  branches  of  the  legal 
profession  and  to  practitioners  in  the  lower  courts  of  the 
mofussil  where  extensive  reference  to  law  reports  is  impossible. 

My  thanks  are  specially  due  to  Mr.  P.  O'Kinealy  of  the 
Calcutta  Bar  for  his  valuable  advice  and  assistance,  at  all  times 
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L.  J.  Ch.     . 
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Levinz's    King's    Bench    and    Common 
I 'leas  Reports  .... 


1822-1880 
since  1822 
1830-1880 
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2  vols. 
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Xelverton's  English  King's  Bench  Re- 
ports             1602-1613 


ADDENDA 


Page  62,  note  5,  after  "  Joy-Doorga  Dassia  v.  Juggernath  Boy  (1871),  15  W.  R., 
295,"  add  "  Lai  Bahadur  v.  Rameshioar  Dayal  (1921),  I.  L.  R.,  43  All., 
345." 

,,  103,  note  11,  add  "  And  see  Lai  Bahadur  v.  Rameshwar  Dayal  (1921), 
I.  L.  R.,  43  AIL,  345." 

,,  331,  note  2,  add  "  This  rule  has  recently  heen  applied  to  the  case  of  a  laid 
water  pipe,  see  West-wood  v.  Heyicood  (1921),  2  Ch.,  130." 

„  345,  note  1,  after  "Chunilal  v.  Manishanhar  (1893),  I.  L.  R.,  18  Bom.,  616," 
add  "  Westwood  v.  Hey  wood  (1921),  2  Ch.,  130,"  and  after  "  Browne  v. 
Flower  (1911),  1  Ch.,  219,  225,"  add  "  Applied  in  Westwood  v.  Heywood 
(1921),  2  Ch.,  130." 

,,  354,  note  1,  add  "  This  decision  has  been  recently  applied  in  Westwood  v. 
Heywood  (1921),  2  Ch. ,  130,  which  was  the  case  of  a  laid  pipe  conveying 
water  from  the  quasi-servient  tenement  to  the  quasi-dominant 
tenement." 

,,  559,  note  2,  after  first  reference  add  "  A  similar  principle  has  been  applied 
in  India  in  a  case  where  non-user  for  a  series  of  years  of  an  easement 
aquce  ducendce  was  due  either  to  the  refusal  of  Government  to  sell 
the  water  or  to  the  absence  of  water  in  the  source  of  irrigation,  see 
Tiruvenkatoxhar  v.  Desikachar  (1908),  I.  L.  R.,  31  Mad.,  532." 
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Part  I. — Easements  generally. 

Apart  from  the  ordinary  rights  of  ownership  in  land  and  Nature  of 
the  relative  or  absolute  obligations  by  which  such  rights  are   jascmcn-s- 
generally  limited,  the  law  permits  the  acquisition  of  certain 
other  rights,  and  the  imposition  of  certain  other  obligations,  as 
ancillary   to,    and   restrictive   of,    the   use   and  enjoyment  of 
land. 

Huch  rights  and  obligations  differ  from  the  ordinary  rights 
and  duties  of  ownership  in  their  want  of  mutuality  and  their 
capability  of  exact  definition,  and  derive  their  distinctive 
character  from  the  well-defined  restrictions  they  impose  upon 
the  indefinite  power  of  user  which  is  of  the  essence  of  ordinary 
ownership  in  its  widest  sense. 

It  is  in  this  capacity  for  exact  limitation  and  in  the  pre- 
cisely defined  correlation  of  obligations  on  the  one  part  to 
rights  on  the  other,  that  the  true  significance  of  an  Easement 
lies. 

There  must  be  a  breaking  off,  or  subtraction  of,  a  right  or 
rights  from  the  dominion  or  full  ownership  of  some  person, 
and  the  annexation  of  such  subtracted  right,  or  rights,  to 
the  dominium  of  another  person,  for  the  beneficial  or  necessary 
enjoyment  of  that  person's  property. 

It  is  of  the  essence  of  an  easement  not  only  that  it  should 
be  appurtenant  to  land,  but  that  it  should  be  associated  with 
two  tenements,  one,  the  tenement  to  which  the  right  is 
appurtenant,  called  the  "  Dominant  Tenement,"  1  the  other, 
the  tenement  upon  which  the  burthen  is  imposed,  called  the 
"  Servient  Tenement."  2 

Such  burthen  consists  in  the  obligation  either  to  suffer 
something  to  be  done  (servitus  yatiendi),  or  to  refrain  from 
doing  something  (servitus  nonfaciendi),  on  the  servient  tenement 
for  the  advantage  or  benefit  of  the  dominant  tenement. 


1  "  Tenement  "  is  the  wold  used  in      express  the  same  thing.     See  further, 
English  law.     "  Heritage  "  is  the  word      infra,  Chap.  II. 
used  in  the  I.  E.  Aet,  V  of  1882,  s.  i,  to  2  Ibid. 
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Profits  a 
Prendre. 


Differences 
I"  tveen  ease 
merits  and 
profits  a 

prendre. 


As  familiar  instance  of  easements  may  be  mentioned  rights 
of  way,  rights  to  the  passage  of  light,  air,  and  water. 

Taking  a  right  of  way  as  a  familiar  easement  and  applying 
thereto  foregoing  observations  on  the  general  nature  of  the 
right,  Ave  find  that  where  a  man  acquires  an  easement  of  way 
over  his  neighbour's  land,  or,  in  other  words,  the  right  of 
passing  and  repassing  over  it,  he,  to  that  extent,  abstracts  a 
portion  of  the  exclusive  rights  of  ownership  existing  in  his 
neighbour  and  adds  them  to  his  own. 

Eights  appurtenant  to  land  which  are  supplemented  by 
the  right  to  enjoy  the  profits  of  the  land  over  which  they 
are  exercised  are  called  Profits  a  Prendre. 

As  instances  of  profits  a  prendre,  may  be  given  the  right 
of  one  person  as  the  owner  of  a  certain  house  or  farm  to  graze 
his  cattle  on  another  person's  field,  to  take  for  use  in  his  own 
house  by  himself  and  the  members  of  his  household  the  fish 
out  of  another  person's  tank,  or  to  take  stones  from  another 
person's  land  for  the  purpose  of  mending  his  roads. 

A  profit  a  prendre  has  been  described  in  English  law  as 
something  taken  from  the  soil,1  or  as  the  right  to  take  a  part 
of  the  soil,  or  the  produce  of  the  soil.2 

This  definition  serves  to  mark  certain  well-defined  dis- 
tinctions between  easements  and  profits  a  prendre. 

Thus,  whilst  an  easement,  pure  and  simple,  is  merely 
the  right  appurtenant  to  land  to  do  something,  or  require 
something  not  to  be  dune,  on  the  land  of  another,  a  profit 
a  prendre  is  not  merely  the  privilege  to  do,  but  the  right  to 
take  and  use,  and  is,  therefore,  something  more  than  an 
easement.3 

Further,  while  an  easement  can  never  import  an  interest 
in  land,  a  profit  a  prendre  which  gives  a  right  to  take  away 
a  portion,  or  the  produce,  of  another's  soil,  may  be  said  to 
Ihiit  extent  to  be  an  interest  in  land,  or  a  possessory  right.4 


1  Race  \.    II  aid  (1855),    I   13.  &  J?., 
TOJ  ;    24  I,.  .).  Q.  I',.,  153. 

2  Manning  v.  Wasdale  (IH3Q),  5  At  & 
!•:.,  70S  (764)  ;    <>  L.  .1.  K.  I'...  •■'». 


'■>  See  Fitzgerald  v.  Firbank  (1897),  2 
Ch.  at  |>.  lol. 
*  Ibid. 
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Moreover,  a  profit  a  prendre,  considered  as  a  right,  is  an  in- 
corporeal hereditament  equally  with  an  easement,  but  con- 
sidered as  a  tangible  thing  taken  from  the  soil  is  a  corporeal 
thing. 

Another  point  of  difference  between  profits  a  prendre  and 
easements  is  that  the  former  cannot,  but  the  latter  can,  be 
claimed  by  virtue  of  a  custom.1 

Further,  unlike  an  easement  proper,  an  exclusive  profit  a 
prendre,  such  as  a,  right  of  fishing,  is  capable  of  being  trespassed 
upon.2 

It  is  upon  these  distinctions  that  the  separate  existence  of 
profits  a  prendre  in  English  law  is  founded. 

Though    distinguishable    from    Easements    in    the    above  Resemblance 
respects,  profits  a  prendre  are  analogous  thereto  in  the  sense  betxv'een  ease" 

1  '   r  l  °  _     merits  and 

of  being  associated  with  two  tenements.  As  an  easement  is  profits  a 
a  right  to  do  something  upon,  or  over,  another's  land  in  respect  Prencre- 
of  the  land  of  the  person  exercising  the  right,  so  a  profit  a 
prendre  must  be  not  only  something  taken,  or  the  right  to  take 
something,  from  the  soil  of  another,  but  also  something  to  be 
used,  or  the  right  to  use  something,  on,  or  in  relation  to,  the  land 
of  the  person  who  takes  it.  In  other  words,  these  two  classes 
of  rights  possess  the  common  feature  of  being  what  are  called 
"  rights  appurtenant,"  that  is,  rights  annexed  to  one  tenement 
and  imposing  obligations  on  another. 

Thus  it  has  been  said  that  "  the  owner  of  an  estate  may 
"  claim,  as  appurtenant  to  that  estate,  a  profit  to  be  taken  in 
"  the  land  of  another,  to  be  used  upon  the  land  of  the  party 
"  claiming  the  profit."  3 

Rights  falling  short  of  the  requisite  standard  of  easements 
or  profits  a  prendre  by  being  unattached  to  the  land  of  the 
person  claiming  to  exercise  them,  are  usually  called  "  Rights  in 
Gross  "  and  "  Profits  in  Gross."  4 

The  separation  in  English  law  of  easements  and  profits  a  Fusion  of 

profits  a 
prendre  in 

1  See  further,  Chap.  IV,  Part  I,  B  (1).  3  Per  Erie,  C.J.,  in  Vatic;/  v.  Stephens  easements  in 

2  See     Baban     Mayacha     v.     Nagu     (1862),  12  C.  B.  N.  S.  at  p.  108.  Indian  law. 
Shravucha  (1876),  I.  L.  R.   2  Bom.  45,          4  See  further  as  to  Rights  in   Gross, 

54,  and  Chap.  IV,  Part  I,  B  (3).  infra  and  Chap.  IV,  Part  II,  A. 
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Definition  of 
"  Easement ' 
in  English 
law. 


prendre  has  not  been  adopted  by  the  Indian  Legislature.  Boih 
the  Indian  Limitation  Act  !  and  the  Indian  Easement  Act  2 
treat  profits  a  prendre  as  included  in  Easements.3 

At  this  point  it  will  be  convenient  to  notice  the  definition 
of  "  Easement  "  in  English  law  and  as  contained  in  the  Indian 
Acts  relating  to  Easements. 

According  to  English  law,  an  easement  is  a  privilege  with- 
out profit,4  acquired  in  respect  of  one  tenement  by  the  owner 
thereof,  whereby  the  owner  of  another  tenement  is  restricted 
in  the  full  enjoyment  of  the  rights  incident  thereto  to  the 
extent  of  being  obliged  to  suffer,  or  not  to  do,  something  thereon 
for  the  advantage  or  benefit  of  the  former  tenement. 


i  Now,  Act  IX  of  1908,  s.  2  (5) 
(formerly  Act  XV  of  1877,  s.  3),  App. 
IV. 

2  Act  V  of  1882,  s.  4,  App.  VII. 

3  See  Chundee  Chum  Boy  v.  Shih 
Chunder  Mundul  (1880),  I.  L.  R.,  5  Cal., 
945;  'i  Cal.  L.  R.,  209.  It  does  not 
clearly  appear  on  what  ground  the 
fusion  was  intended  to  rest  ;  whether 
in  this  respect  the  continental  system 
of  jurisprudence  was  considered  prefer- 
able to  the  English,  or  whether  it  was 
thought  unnecessary,  as  a  matter  of 
codification,  to  treat  as  separate  two 
classes  of  rights  between  which  thefo 
was  asserted  to  be  but  a  slender 
distinction,  and  that  a  distinction  not 
always  observed.  "  This  "  (referring  to 
tin-  Explanation  t<>  s.  t  of  the  Indian 
Basements  Act.  including  profits  a 
prendre    in    easements)    "though     in 

conformity  with  continental  systems 
"of  jurisprudence,  is  in  contravention 
"  of  the  English  law.  which  reckons,  for 
*'  instance,  as  an  easement,  the  right   to 

i  ike  water  from  a  spring  <>n  your 
,,.  ighbour's  land,  bul  denies  t  hat 
nunc   to   ,i    right   to   take   grass   or 

"  gravel."  •  (See  Indian  Easement  Bill  ; 

Statement    of    Objects    and    Reasons, 

(,',,    ,//,      ,,/     India,     .Inly     to     Dec.      1880, 

Pari  V.  p.  476.)     As  a  general  proposi- 
tion,   tin ,i   leiisl    In'   taken   as  Slll.jeet    lo 

tin-   condition   thai    the  spring   is   the 
product     of     the      lervienl      tenement 


and,  therefore,  the  private  property 
of  the  servient  owner.  If  the  spring 
is  one  flowing  from  a  distance  and 
is  supplied  or  renewed  by  nature  it  can- 
not be  the  subject  of  property,  but  is  res 
nulliua,  and  the  right  of  strangers  to  take 
water  from  it  cannot  be  exercised  un- 
less there  is  an  additional  right  by  ease- 
ment, or  otherwise,  to  go  on  to  the 
particular  land  in  order  to  get  to  it. 
Race  v.  Ward  (1855),  4  E.  &  B.,  702  ; 
24  L.  J.  Q.  B.,  153  ;  Bahan  Mayacha  v. 
Nagu  Shravucha  (1870),  I.  L.  R.,  2 
Bom.,  51,  52.  If  the  spring  is  one 
which  cannot  be  the  subject  of  property, 
it  follows  that  it  cannot  be  the  sub j eel 
of  an  easement  which  is  a  right  or 
privilege  affecting  the  property  of 
another. 

4  This  marks  a  point  of  difference 
bet  ween  easements  and  profits  ii  prendre 
in  English  law.  See  also  Peers  v.  Lncy 
(1095),  4  Mod.,  355.  where  it  was  said 
that  "  the  word  '  easement  '  is  known  in 
the  law;  it  is  defined  in  the  terms 
'thereof;    it    is   a    genus    to   several 

'  species  of  liberties  which  one  man 
"  in  iv  have  in  the  soil  of  another  with- 
"  out     claiming    any    interest    in    the 

"  land  itself.       It  was  held  to   he  a  good 

■■  ciist 1 1 1 1 1  for  an  inhabitant  of  a  certain 
'paiish  to  have  a  way  over  another 
"  man's  ground   because  it   is  an  ease- 

"  mi  at  and    no   profit." 
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The  formor  tenement  is  called  the  "  Dominant  Tenement," 
and  the  latter  the  "  Servient  Tenement." 

Briefly,  therefore,  an  easement  is  a  right  which  the  owner 
of  the  dominant  tenement  has  in,  or  over,  the  servient  tenement 
for  the  beneficial  enjoyment  of  his  land. 

In  Hill  v.  Tupper,  Martin,  B.,  descrihed  an  easement  as  Uiliv. Tupper. 
a  right  ancillary  to  the  enjoyment  of  land.1 

The   definition   of   "  Easement  "    contained   in   section   2,  Indian  Limi- 
suh-section  (5)  of  the  Indian  Limitation  Act,  IX  of  190S,2  is  jx'of  ii>08;  s. 
as  follows  : —  2  (5)« 

"  Easement  "  "  includes  a  right  not  arising  from  contract 
"  by  which  one  person  is  entitled  to  remove  and  appropriate 
"  for  his  own  profit  any  part  of  the  soil  belonging  to  another, 
"  or  anything  growing  in,  or  attached  to,  or  subsisting  upon, 
"  the  land  of  another." 

This  definition  which  practically  follows  that  contained  in 
the  corresponding  part  of  section  3  of  the  repealed  Act  of  1877, 
extends  the  meaning  of  Easements  beyond  that  assigned  to 
them  in  English  law  by  including  profits  a  prendre.3 

Section  4  of  the  Indian  Easements  Act4  defines  "  Easement  "  Indlfn  .E*se- 

ments  Act, 

as  follows  : —  s.  4. 

"  An  easement  is  a  right  which  the  owner  or  occupier 
"  of  certain  land  possesses  as  such  for  the  beneficial  enjoy- 
"  ment  of  that  land  to  do  and  to  continue  to  do  something 
"or  to  prevent  and  to  continue  to  prevent  somothing  being 
"  done  in,  or  upon,  or  in  respect  of,  certain  other  land  not  his 
"  own." 

1  (1863)  32  L.  J.  Exeh.,  217  (21!)).  Mundal  (1880),  I.  L.  R.,  5  Cal.,  945  ;    6 

2  See   App.    IV.     The   present   Act,      Cal.  L.  R.,  269. 

which  has  repealed  the  Indian  Limita-  4  At     first     in     force     only     in     the 

Hon  Act,  XV  of    1877  (see  s.   32  and  Presidency    of    Madras,     the     Central 

Third  Schedule),  extends  to  the  whole  Provinces  and  Coorg,  but  extended  by 

of   British    India    (s.    I    (2)).  with   the  Act  VIII  of   1891  (see  App.  XI),  to  the 

reservation  that  s.  2  (5),  and  ss.  26  and  Presidency  of  Bombay,  and  the  North- 

27  shall  not  apply  to  cases  arising  in  Western     Provinces    and    Oudh    (now 

the    territories    to    which    the    Indian  called   the  United   Provinces),   and   on 

Easements    Act,     18S2,    may    for    the  the     13th    October,    18  97,    to    Ajiner- 

time    being    extend    (s.    29  (3)),  as   to  Merwara  by  notification  under  s.  5  of 

which  see  infra.  the   Scheduled    Districts   Act,    XIV   of 

3  Chundee  Churn  Boy  v.  Shib  Chunder  1874. 
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The  explanation  to  the  section  includes  in  the  expression 
"  land  "  things  permanently  attached  to  the  earth,  in  the 
expression  "  beneficial  enjoyment,"  possible  convenience, 
remote  advantage  and  even  a  mere  amenity,  and  in  the  ex- 
pression "to  do  something,"  the  removal  and  appropriation 
by  the  dominant  owner  of  any  part  of  the  soil  of  the  servient 
heritage,  or  anything  growing  or  subsisting  thereon. 

This  has  the  same  effect  with  reference  to  profits  a  prendre 
as  the  interpretation  of  "  Easement  "  in  the  Indian  Limitation 
Act. 

The  words  "  possible  convenience,  remote  advantage,  or 
even  a  mere  amenity  "  included  in  the  term  "  beneficial  enjoy- 
ment," appear  to  open  the  door  to  other  forms  of  easements 
besides  those  recognised  by  the  English  law. 

What  these  new  forms  of  easement  may  be,  is  a  matter 
which  is  open  to  question,  no  cases  having  arisen  on  the  subject. 
It  is  to  be  regretted  that  none  of  the  illustrations  to  the  section 
throws  any  light  upon  the  possible  application  of  such  words, 
and  the  matter  must  therefore  remain  in  doubt  until  set  at 
rest  by  judicial  or  legislative  authority. 

It  is  possible  that  the  words  "  a  mere  amenity  "  were  in- 
tended to  cover  what  may  be  called  an  easement  of  j)rosPect> 
that  is  to  say,  a  right  to  have  a  particular  view  unobstructed. 
The  English  law  has  refused  to  recognise  such  a  right  as  an 
easement,  distinguishing  between  matters  of  utility  and 
necessity,  and  those  of  mere  pleasure.1  And  this  would  appear 
still  to  be  the  law  in  Bengal  and  other  parts  of  India  to  which 
the  Indian  Easements  Act  does  not  apply.2 
Ri   alt  of  The   foregoing   definitions   show   (hat    easements   in   India 

are  capable  of  being  exercised  not  only  over  actual  land  itself, 
bill  over  tilings  permanently  attached  to  the  land,  such  as 
houses  or  buildings  of  any  kind,  or  over  anything  growing  on, 


1     [Idred'a  Case  (1738),  9  Coke's  Rep.,  (.'..T.,    in    Bagram   v.   Khetlranath    Kar- 

58;     Att.-Oenl.    v.    Doughty   (1752),    2  formah   (1868),  :t   15.    L.    H..  ().  ('.  J., 

W.m.    Ben.,    453  ;     and    see    Dalton    v.  is  (46)   (52).     See  further,  Chap.   IV, 

Angus  (1881),  6  App.  Cos.  at  p.  824.  Pari  II,  C. 

'  See  the  oh  ervations  of    P  lacocl  . 
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ml  urns. 


(  9  ) 

or  attached  to,  or  subsisting  upon,  land,  such  as  woods,  tanks, 
or  rivers. 

The  Transfer  of  Property  Act  (IV  of  1882)  contains  certain 
provisions  relating  to  easements  which  will  be  hereafter  con- 
sidered,1 but  these  do  not  include  a  definition  of  easements. 

Nor  is  the  term  "  Easement  "  defined  in  the  General  Clauses 
Act. 

There  are  certain  rights  (which  may  be  called  "  Bights  in  Rights  in 
Gross  ")  analogous  in  some  respects  to  easements,  but  in  other  ross* 
respects  differing  materially  therefrom,  in  connection  with 
which  the  term  Easements  in  Gross  has  sometimes  been  used 
as  a  mode  of  expression  merely,  and  not  as  designating  a 
class  of  rights  known  to  the  law,  for  the  term  Easements  in 
Gross  is  clearly  a  legal  inaccuracy  and  a  contradiction  in  terms. 

As  distinguished  from  easements  one  of  the  main  features 
of  these  rights  is  their  independence  of  a  dominant  tenement.2 
Their  enjoyment  is  altogether  irrespective  of  the  possession  or 
ownership  of  land.3 

Moreover,  such  rights  being  unconnected  with  the  enjoyment 
or  occupation  of  land  cannot  be  annexed  as  incident  to  it.4 
They  are  merely  personal .  rights,  and  are,  therefore,  unlike 
easements,5  incapable  of  assignment. 

In  the  case  of  Bangeley  v.  The  Midland  Railway  Co.,6  Lord  Bangeky  r. 
Justice  Cairns  clearly  pointed  out  that  there  can  be  no  such  M^f  Rml~ 
thing  as  an  Easement  in  Gross. 

It  will  be  of  advantage  to  use  his  own  words.  He  said  :  7 
"  There  can  be  no  easement  properly  so  called  unless  there  be 
"  both  a  servient  and  dominant  tenement.  It  is  true  that  in 
"  the  well-known  case  of  Dovaston  v.  Payne,  Mr.  Justice  Heath 
"  is  reported  to  have  said  with  regard  to  a  public  highway  that 
"  the  freehold  continued  in  the  owner  of  the  adjoining  land 
"  subject  to  an  easement  in  favour  of  the  public,  and  that 

1  See  infra,  Part  II,  F,  and  Tart  III,  164  (187)  ;    19  L.  J.  C.  P.,  315  (319). 
Chaps.  II  and  VI.  4  Ackroyd  v.  Smith,  ubi  sup. 

2  Ranadey  v.   The  Midland  By.  Co.  5  Ibid.  ;    Thorpe  v.  Brumfitt  (1873), 
(1868),  L.  R.,  3  Ch.  App.,  306  ;    37  L.  L.  R„  8  Oh.,  650  (655). 

J.  Ch.  313.  «  (1868)  L.  R.,  3  Ch.  App.,  306. 

3  Ackroyd  v.  Smith  (1850),  10  C.  B.  7  Ibid,  at  p.  310. 
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"  expression  has  occasionally  been  repeated  since  that  timo. 
'  That,  however,  is  hardly  an  accurate  expression.  There  can 
"  be  no  such  "thing  according  to  our  law,  or  according  to  the 
"  Civil  Law,  as  what  I  may  term  an  Easement  in  Gross.  An 
"  easement  must  be  connected  with  a  dominant  tenement." 

Familiar  instances  of  a  Eight  in  Gross  is  a  private  right  of 

way  unconnected  with  a  dominant  tenement,1  and  a  public 

right  of  way.2 

Profits  a  Eights   unattached   to   the   land    of   the   person   claiming 

gross.  them,  but  otherwise  resembling  profits  a  prendre,  are  called 

Profits  a  Prendre  in  Gross. 

Thus  the  owner  of  land  may  grant  to  a  man  and  his  heirs 
the  right  to  take  all  the  wood  or  all  the  grass  that  shall  grow 
upon  the  land  of  the  grantor.  The  exercise  of  this  right, 
irrespective  of  a  tenement  belonging  to  the  grantee,  would 
bring  it  within  the  category  of  profits  a  prendre  in  gross.3 

And  as  a  right,  in  gross  cannot  be  claimed  as  appurtenant 
to  land  and  is,  therefore,  no  easement,  because  it  is  wholly 
unconnected  with  a  dominant  tenement  and  its  necessities, 
so  profits  a  prendre  in  gross  are  similarly  distinguishable  from 
profits  a  prendre  which  are  appurtenant  to  land  and  limited 
to  the  needs  of  a  dominant  tenement.4 
Acquisition  of  In  connection  with  the  acquisition  of  easements,  a  distinction 
easements.  jg  j.Q  j)e  0})Serm|  between  Easements  and  what  are  called 
"  Natural  Eights."  Easements  are  acquired  through  the  act  or 
presumed  act  of  man,  whereas  natural  rights,  as  will  hereafter 
be  seen,5  are  by  law  annexed  to  land,  and  are  enjoyed  ex  jure 
naturce  without  the  aid  or  intervention  of  man  by  every  owner 
of  land. 

In  British  India  easements  may  be  acquired — 

(1)  By  grant  or  covenant,  express,  implied,  or  presumed  ; 

(2)  under  the  Indian  Limitation  Act  and  the  Indian 

1  Ackroyd  v.  Smith,  ubi  sup.  C.  B.  N.  S.,  087  ;   34  L.  J.  C.  P.,  309. 

'-'  See  infra  under  "  Public  Rights  of  *  Bailey  v.  Stephens  ;  ShutUeworth  v. 

Way."  and  Chap.  IV,  Part  II.  A  (2).  Le  Fleming,  ubi  sup. 

»  Bailey  v.  Stephens  (1862),  12  C.  B.  B  Infra,    under    "Natural    Rights," 

\.  S..  !tl  ;  :tl  L.  .1.  r.  P.,  226.     See  also  and  Ghap.  V. 
8hutUeworth  v.   1.,    Fleming  (1865),   19 
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Easements  Act  by  use  or  enjoyment  of  the  right 
for  a  period  of  years  or  independently  of  such 
Acts  by  prescription  *  ; 

(3)  by  virtue  of  a  custom  : 

(4)  by  will; 

(5)  by  virtue  of  a  legislative  enactment. 

These  modes  of  creation  and  acquisition  of  easements  will 
be  fully  discussed  hereafter.2 

It  has  been  said  that  there  may  be  as  many  Easements  Variety  of 
"  as  there  are  ways  whereby  the  liberty  of  a  house  or  tenement 
"  may  be  restrained  in  favour  of  another  tenement,  for  liberty 
"  and  servitude  are  contraries,  and  the  abatement  of  the  one 
"  is  the  being  or  enlarging  of  the  other."  3 

But  though  to  every  burthen  there  is  a  correlative  benefit,  How  limited, 
and  it  is,  in  one  sense,  true  to  say  that  to  limit  the  number  of 
burthens  and  benefits  which  can  be  imposed  on,  and  annexed 
to,  land,  may  be  unduly  to  restrain  the  freedom  of  ownership 
and  the  enjoyment  of  property,  yet  the  law  does  limit  the 
number  of  easements  to  certain  well-known  and  well-defined 
rights,  and  will  not  permit  obligations  of  a  novel  and  fanciful 
character  to  be  created  so  as  to  pass  with  the  servient  tenement 
to  any  person  into  whose  occupation  the  servient  tenement 
may  come.4 

This  limitation  is  based  on  grounds  of  expediency.  All 
validly  created  easements,  in  the  sense  of  rights  legally  appur- 
tenant, lie  in  grant,  and  the  benefit  and  burthen  of  them  pass 
with  the  dominant  and  servient  tenements  as  incidental  to  the 
ownership  of  land.  To  place  unusual  and  unknown  rights  and 
obligations  on  the  same  level  would  be  seriously  to  affect  the 
value  of  land  as  a  marketable  commodity  and  curtail  its  utility.5 

1  A  corporation  can  prescribe  as  (1850),  10  C.  B.,  164  (188);  19  L.  J. 
well  as  a  private  individual,  sec  Att.-  C.  P.,  315  (319)  ;  Hill  v.  Tupper  (1863), 
Genl.  v.  Copeland  (1902),  1  K.  B.  690  ;  2  H.  &  C,  121  ;  32  L.  J.  Exch.,  217  ; 
Mercer  v.  Denne  (1904),  2  Ch.  534,  556.  Leech  v.  Schweder  (1874),  L.  R„  9  Oh. 

2  See  infra,  and  Chap.  IV,  Part  I,  B  App.,  463  (475)  ;  43  L.  J.  Ch.,  487 
(1),  Chap.  VI,  and  Chap.  VII.  (491). 

3  Gale  on  Easements,  9th  Ed.,  p.  20.  6  But  though  the  gate  is  closed  on 

4  Keppeil  v.  Bailey  (1834),  2  Myl.  the  creation  of  novel  and  fanciful 
A    K..    517    (535):     Aclroyd   v.    Smith  easements,    the    law   has   never   shown 
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Keppdl  v. 
Ba  iky. 


In  Keppell  v.  Bailey,1  which  is  a  leading  case  on  the  subject, 
Lord  Chancellor  Brougham  said  :  2  "  There  are  certain  known 
"  incidents  to  property  and  its  enjoyment  ;  among  others, 
"  certain  burthens  wherewith  it  may  be  affected,  or  rights 
"  which  may  be  created  and  enjoyed  over  it  by  parties  other 
"  than  the  owner  ;  all  which  incidents  are  recognised  by  the 
"  law.  ...  So  in  respect  of  enjoyment,  one  may  have  the 
"  portion  and  the  fee  simple,  and  another  may  have  a  rent 
"  issuing  out  of  it,  or  the  tithes  of  its  produce,  or  an  easement, 
"  as  a  rigid  of  way  upon  it,  or  of  common  over  it.  And  such 
"  last  incorporeal  hereditaments  may  be  annexed  to  an  estate 
"  which  is  wholly  unconnected  with  the  estate  affected  by  the 
"  easement,  although  both  estates  were  originally  united  in  the 
"  same  owner,  and  one  of  them  was  afterwards  granted  by  him 
"  with  the  benefit,  while  the  other  was  left  subject  to  tho 
"  burthen.     All  these   kinds   of  property,   however,   all  these 


itself  averse  from  the  adaptation  of 
existing  and  recognised  easements  to 
new  and  improved  conditions  of  life, 
such,  for  example,  as  owe  their  existence 
to  the  requirements  of  a  higher  civilisa- 
tion, to  scientific  discovery,  or  to  the 
growth  and  development  of  trade  (see 
the  observations  of  Lord  St.  Leonards, 
L.C.,  in  Dycev.  Lady  James  Hay  (1852), 

1  Macq.  Sc.  App.  at  pp.  312,  313.  And 
similar  observations  have  been  applied 
to  the  ease  of  a  custom.  See  Mercer  v. 
Denne  (1904),  2  Ch.  534,  563;    (1905), 

2  Ch.  538,  581,  585,  586.  [nstances  of 
tin  adaptation  under  the  sanction  of 
the  law  are  to  be  found  in  the  applica- 
tion of  the  easement  of  support  of 
a   building  by   laud   to   the  case  of  a 

•  u.  r  carried  througli  private  property 
by  a  public  bodj  under  statutory 
powers  (Gale.  9th  Ed.,  p.  I L2,  note  (h))  ; 
in  t lie  easement  which  permits  the  dis- 
charge of  sewage  on  to  another's  land  or 
into  a  pii\  ate  stream;  in  the  \\  ay-)ea\  es 
which  Qas  and  Water  Companies  are 
permit  led  to  purchase  from  private  land- 

ow  in  l         (Mil  li"  I       and     Will       .  .11  I'll, 

Law  relit  ing  t"  <  las  and  Water,"  51  li  Ed., 
243,  244)  j    in  the  way-leaves  and  other 


modified  easements  which  may  be 
acquired  for  the  purposes  of  an  Electric 
Lighting  undertaking  (Will  on  '"  The 
Law  relating  to  Electric  Lighting, 
Traction  and  Power,"  3rd  Ed.,  56,  58, 

1  01,  106,  107,  133,  212)  ;  and,  generally. 
in  the  recognition  of  the  right  of 
Railway  Companies  and  other  public 
bodies  by  implied  grant  to  all  such 
easements  as  are  necessary  to  the 
reasonable  enjoyment  of  the  land 
acquired  by  them  having  regard  to 
the  purposes  of  the  acquisition.  See 
Caledonian  Railway  Co.  v.  Sprot  (ls.>7). 

2  Macq.  Sc.  App.  449;  Eliot  v.  North 
Eastern  Railway  Co.  (1863),  10  H.  L.  C. 
:{:{:!  ;  Serff  v.  Acton  Local  Board  |  L886), 
31  Ch.  D.  679.  It  is  true  that  force  of 
circumstances  usually  obliges  a  way- 
lease  (i.e.  the  right  to  lay  pipes  or 
lines)  to  he  the  subject  of  bargain 
between     the     undertakers     and     the 

private  owner,  Init  it  seems  that  il  is 
none  the  less  a  \  ah.lly  created  easement 
when  purchased,  to  u  hich  t  he  n  iual 
incidents  of  an  easement  will  attach 
I  Mi.  li  id  and  Will,  Ubi  sup.  243). 

1   (1834)  2  Myl.  &  K.,  517. 

-  Ibid,  ai   p.  535. 
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"  holdings,  are  well  known  to  the  law  and  familiarly  dealt  with 
"  by  its  principles.  But,  it  must  not  bo  supposed  that  incidents 
"  of  a  novel  kind  can  be  devised  and  attached  to  property  at  the 
"  fancy  or  caprice  of  any  owner.  It  is  clearly  inconvenient 
"  both  to  the  science  of  the  law  and  to  the  public  weal  that 
"  such  latitude  should  be  given.  .  .  .  Great  detriment  would 
"  arise  and  much  confusion  of  rights,  if  parties  were  allowed  to 
"  invent  new  modes  of  holding  and  enjoying  real  property,  and  to 
"  impress  upon  their  lands  and  tenements  a  peculiar  character. 
"  which  should  follow  them  into  all  hands  however  remote." 

And  in  the  well-known  case  of  Achroyd  v.  StuitJt,1  Cresswell,  Ackroyd  v. 
J.,  said  :    "  It  is  not  in  the  power  of  a  vendor  to  create  any  ,s"i'//'- 
"  rights  not  connected  with  the  use  or  enjoyment  of  the  land 
"  and  annex  them  to  it  :   nor  can  the  owner  of  land  render  it 
"  subject  to  a  new  species  of  burthen,  so  as  to  bind  it  in  the 
"  hands  of  an  assignee."  2 

But  although  an  unknown  and  unusual  obligation  cannot  be  No  limit  to 
attached  to  land  so  as  to  pass  with  it  into  whatever  hands  the  ^M  as  c 
land  may  go,  there  is  nothing  to  prevent  a  grantor  binding  between 
himself  by  covenant  to  allow  any  right  he  pleases  over  his  grantee. 
property.3 

For  example,  a  covenant  that  a  person  shall  have  an 
uninterrupted  view  from  a  drawing-room  window  is  not  a 
covenant  which  can  be  attached  to  land  so  as  to  bind  it  in 
the  hands  of  the  covenantor's  assignees.  Such  a  right,  though 
enforceable  by  the  covenantee  against  the  covenantor,  is  of  no 
avail  against  the  covenantor's  assignees  unless  they  took  with 
notice  of  the  right.  In  Leech  v.  Sclmeder,^  Lord  Justice  Leech  v. 
jlellish  said :  "  Where  the  right  comes  into  existence  by Schlvcder- 
"  covenant,  the  burthen  does  not  run  at  law  with  the  servient 
"  tenement  at  all ;  but  a  Court  of  Equity  says  that  a  person 
"  who  takes  it  with  notice  that  such  a  covenant  has  been  made, 
"  shall  be  compelled  to  observe  it.     That  is  the  ordinary  case 


1  Ubi  sup.  ubi  sup  ;    see  also,   Browne   v.   Flower 

2  10  C.  B.  at  p.  188  ;    19  L.  J.  C.  P.  at  (1911).  1  Ch.  219,  227. 

p.  319.  4  (1S74),  L.  R.,  9  Ch.  App.  at  p.  475  ; 

3  Hill  v.  Tapper  ;   Leech  v.  Schweder,  43  L.  J.  Ch.  at  p.  491. 
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'''  where  there  is  such  a  covenant  as  I  before  referred  to,  that 
"  a  person  shall  have  an  uninterrupted  view  from  his  drawing- 
"  room  window,  because  the  law  will  not  allow  the  owner  of 
"  land  to  attach  an  unusual  and  unknown  covenant  to  the 
"  land,  so  that  a  man,  who  buys  the  property  in  the  market 
"  without  knowing  that  it  is  subject  to  any  such  burthen, 
"  would  find  that  some  previous  owner  had  professed  to  bind 
"  all  subsequent  owners  by  an  obligation  not  to  obstruct  the 
"  view  which  somebody  else  would  have  from  the  windows 
"  of  his  house.  In  such  a  case  as  that,  though  the  man 
"  who  makes  the  covenant  is  liable,  yet  those  claiming  under 
"  him  are  not  liable  at  law  ;  but  the  Court  of  Equity  says  that 
"  if  a  purchaser  has  taken  the  land  with  notice  of  that  contract, 
"  it  is  contrary  to  equity  that  he  should  take  advantage  of  that 
"  rule  of  law  to  violate  the  covenant.  But  in  the  case  of  a 
''  grant  of  a  well-known  easement,  such  as  a  right  to  light, 
"or  a  watercourse,  or  a  right  of  way,  or  any  of  the  numerous 
"  easements  which  are  well  known  to  the  law,  when  they  are 
"  once  validly  created  the  right  passes  at  law,  and  the  owner 
"  or  occupier  of  the  dominant  tenement  may  maintain  an 
"  action  against  the  occupier  of  the  servient  tenement  if  the 
"  right  is  interfered  with." 
Affirmative  Easements    conveniently    fall    into    two    principal    classes 

Easements™  accortuilo  t°  their  nature  and  the  manner  of  their  enjoyment, 
"  affirmative  "  and  "  negative." 

Having  regard  to  the  obligation  on  the  servient  owner 
either  to  suffer  something  to  be  done,  or  not  to  do  something, 
on,  or  over,  the  servient  tenement,  the  classification  of  ease- 
ments under  "  affirmative "  and  "negative"  appears  to 
provide  a  practical  and  useful  division  of  the  subject  and  to 
be  founded  en  a  logical  basis. 
Origin  of  the  Moreover,  this  division  of  the  subject  was  borrowed  by 
the  English  law  from  the  Civil  Law  as  comprehending  the 
most  practical  classification  of  easements,  and  until  nearly  the 
middle  of  the  nineteenth  century  remained  unsupplemented. 

In    the   edition  of    1889  of   (Jale  on  Easements  is  found 
tla:    first    mention  of    a    further    division  of    easements    into 


division. 
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"  Continuous  "  and  "  Discontinuous,"  "  Apparent  "  and  "  Non-  "Contin- 
apparent."  The  same  division  appears  in  the  subsequent  IV^L*. 
editions  of  the  work,  and  has  been  adopted  in  the  Indian  tinuous," 
Easements  Act  in  which  connection  it  will  presently  be  noticed.  ^V^Non- 

This  division  of  the  subject  appears  to  have  originated  in  apparent." 
the  year  1804  in  the  Code  Napoleon,  and  in  this  connection  it 
will  be  of  advantage  to  quote  the  words  of  Lord  Blackburn  in 
the  case  of  Dalton  v.  Angus.1  "  Those  who  framed  the  (.'ode 
"  NajJokon  had  to  make  one  law  for  all  France.  To  facilitate 
"  their  task,  they  divided  servitudes  into  classes,  those  that 
"  were  continuous  and  those  that  were  discontinuous,  and 
"  those  that  were  apparent  and  non-apparent  (Code  Civil, 
"  Arts.  688,  689).  Those  divisions  and  the  definitions  were,  as 
"  far  as  I  can  discover,  perfectly  new,  for  though  the  difference 
"  between  the  things  must  always  have  existed,  I  cannot  find 
"  any  trace  of  the  distinction  having  been  taken  in  the  old 
"  French  law,  and  it  certainly  is  not  to  be  found  in  any  English 
"  authority  before  Gale  on  Easements  in  1839." 

One  of  the  results  of  the  French  legislation  founded  on 
this  division  was  a  change  in  the  French  law  of  Easements 
relating  to  continuous  and  discontinuous  easements.  This 
change  was  not,  and  has  never  been,  received  in  English  law.2 

Affirmative  Easements  have   been  defined  as  those  which  Definition  of 

A  (V.  1 1 

entitle  the  dominant  owner  to  make  active  use  of  the  servient  ^aSe"nenl^se 
tenement,  or  to  do  some  act  which,  in  the  absence  of  an  ease- 
ment, would  be  a  nuisance  or  a  trespass.3 

Negative   Easements   have    been    defined    as    those    which  Definition  of 
restrain  the  servient  owner  from  exercising  an  ordinary  right  Easements 
of  ownership  over  his  land.4 

In  other  words,  an  affirmative  easement  may  be  described 
as  a  right  to  use  in  a  given  manner  the  servient  tenement,  and 

1  (1881)  6  App.  Cas.  at  p.  821.  Austin,  Juris.,  3rd  Ed.,  Vol.  II,  p.  838. 

2  Ibid.  *  Ibid.     This  was  the  negative  servi- 

3  Sweet's  Law  Diet.,  p.  303,  This  tude  in  Roman  law  which,  in  respect  of 
was  the  positive  servitude  in  Roman  the  owner,  was  said  to  consist  in  non 
law  which,  in  respect  of  the  owner,  was  faciendo  ;  i.e.  in  his  duty  to  forbear 
said  to  consist  in  pat  Undo  ;  i.e.  in  his  from  using  the  subject  in  the  given 
duty  to  forbear  from  molesting  the  manner  or  mode,  Austin,  Juris.,  iihi 
other  in  the  given  user  of  the  subject,  sup. 


(     10     ) 


Divisions 
used  in  the 
Indian  Acts. 
Indian  Limi. 
tat  ion  Acts. 


a  negative  easement  may  be  described  as  a  right  in  the 
dominant  owner  to  a  forbearance  on  the  part  of  the  servient 
owner  from  using  the  servient  tenement  in  a  given  manner.1 

The  terms  "  affirmative  "  and  "  negative  "  in  reference  to 
easements  were  made  use  of  in  the  former  Limitation  Acts,  IX  of 
1871  and  XV  of  1877,  sections  26  and  27  respectively.  They 
are  found  in  the  same  connection  in  the  present  Limitation 
Act,  IX  of  1908,  section  26  (l).2 

The  terms  "  continuous  "  and  "  discontinuous,"  "  apparent  " 
and  "  non-apparent  "  are  used  in  the  Indian  Easements  Act 
for  the  division  of  easements,  but  no  mention  is  made  in  the 
Act  of  the  terms  "  affirmative  "  and  "  negative,"  although  they 
were  contained  in  the  bill  of  1879,3  and  the  bill  introduced  on 
the  6th  November  1880.4 

To  borrow  the  definitions  given  in  section  5  of  the  Ease- 
ments Act,5  "  a  continuous  easement  is  one  whose  enjoyment 
'  is,  or  may  be,  continual  without  the  act  of  man." 

"  A  discontinuous  easement,"  on  the  other  hand,  "  is  one 
"  that  needs  the  act  of  man  for  its  enjoyment." 

Illustration  (a)  to  the  above  section  provides  as  an  instance 
of  a  continuous  easement  the  right  annexed  to  a  particular 
person's  house  to  receive  light  by  the  windows  without  obstruc- 
tion by  his  neighbour.  An  easement  of  drainage  is  also  within 
the  definition  of  a  continuous  easement.6 

As  an  instance  of  a  discontinuous  easement,  Illustration  (b) 

gives  a  right  of  way  annexed  to  one  person's  house  over  another 

person's  land.     Another  instance  of  a  discontinuous  easement 

is  the  right  to  draw  water. 

Apparent  and         Section  5  of  the  Indian  Easements  Act  defines  Apparent 

.\„„  apparent       d  Non-apparent  Easements  as  follows  :— 

r..i  i  iim  nt  .  * i 

[ndian  Kasc-  "An  apparent  Easement  is  one  the  existence  of  which  is 

menta  Act, 

s.  3. 


Continuous 
and  Discon- 
tinuous Ease 
merits. 
Indian  Ease- 
ments Act, 
s.  5. 


1  Set  Austin,  Juris.,  ubi  sup.,  and 
Dalton  \.  Angus  (IksI),  0  App.  Cos.  at 
p.  77"i.  per  Frj  .  J. 

-  i^'  i   App.  I  V . 

3  One  <'l  t In'  si «  i "<l ifj  ing  bills  laid 
befon  i  hi  Indian  Law  <  lommisi  ion, 
1879,  ■•"  •  .  •>. 


1  See  s.  6  nt  p.  I7it,  Gazette  <>j  India, 
Jssu,  ,lul\  in  I  December,  Part  V. 

■•   .s..    App.   VII. 

1  Chintakindy  Parvatamma  \.  Zianka 
Sanyasi  (1910  II),  J.  I-  R.,  3 1  Mad. 
•Is7. 
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"  shewn  by  some  permanent  sign  which,  upon  careful  inspection 
"  by  a  competent  person,  would  be  visible  to  him.1  A  non- 
"  apparent  casement  is  one  that  has  no  such  sign." 

According  to  section  0  of  the  Indian  Easements  Act,2  an  Permanent 

easement  may  be  permanent,  or  for  a  term  of  years  or  other  *nd  Limited 
,.     .  .    ',  ,  .  .....  '  Easements. 

limited  period,  or  subject  to  periodical  interruption,  or  exercis-  Indian  Ease- 
able  only  at  a  certain  place,  or  at  certain  times,  or  between  m(jnts  Act> 
certain  hours,  or  for  a  particular  purpose,  or  on  condition  that 
it  shall  commence,  or  become  void,  or  voidable,  on  the  happen- 
ing  of    a    specified    event,    or   on    the    performance    or   non- 
performance of  a  specified  act. 

Instances  of  limited  easements  occur  in  rights  of  way. 
A  man  may  have  a  right  of  way  for  agricultural  purposes 
only.  Such  a  right  is  limited  as  it  is  not  a  right  for  all  pur- 
poses,3 and  a  man  may  grant  a  way  for  all  purposes  except 
that  of  carrying  coals.1  A  right  of  way  can  also  be  granted 
Subject  to  periodical  obstruction  or  destruction  by  the  grantor. 
In  an  old  case  it  was  held  that  "  if  a  man  have  a  right  of 
"  way  through  another  man's  house,  he  cannot  use  it  at 
"  unreasonable  hours,  nor  bring  an  action  for  stopping  the 
"  way  without  notice  and  request  to  have  it  opened."  5 

It    has    been    said    that    inconsistent-  easements    cannot  inconsistent 

CO- exist. 6  Easements. 

In  this  respect  easements  and  natural  rights  are  alike 
though  the  similarity  springs  from  different  causes. 

Natural  rights,  otherwise  inconsistent,  are  through  the 
operation  of  their  legal  origin,  limited  by  each  other  so  as 
to  obviate  such  inconsistency.7 


1  Taken  from  Pyerv.  Carter  (1857),  1  1     Q.    B.,    792.     See    further    on    this 
H.  &  N.  916  (922),  where  it  was  said  subject,  Chap.  VIII,  Part  I,  C. 

that    by    "  apparent    signs  "    must    be  *   The  Marquis  of  Stafford  v.  Coynby 

understood  not  only  those  which  must  (1827),  7  B.  &  C,  257  ;    and  see  Chap. 

necessarily   be  seen,   but   those   which  VIII,  Part  I,  0. 

may   be   seen   or   known   on   a   careful  5  Tomlin  v.  Fuller  ( 1 081),  1  Mod..  27. 

inspection     by     a     person     ordinarily  6  See  this  subject  fully  considered  in 

conversant  with  the  subject.  Goddard    on    "  Easements,"    7th    Ed., 

2  See  App.  VII.  p.  35. 

3  Jackson  v.  Slac  ey  (1816),  Holt  N.  P.  '  6'ee     infra     under     "Inconsistent 
455;    and  see  Brunton   v.   Hall  (1841).  Natural  Rights." 

r.E.  2 
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Where,  for  example,  two  adjoining  landowners  possess 
natural  rights  in  water  neither  riparian  owner  can  use  the 
water  in  such  a  manner  as  to  interfere  with  the  equal  common 
right  of  his  neighbour  ;  the  rights  of  each  are  limited  hy  the 
rights  of  the  other,  and  the  limitations  imposed  arise  out  of 
the  legal  origin  of  the  rights. 

On  the  other  hand,  the  rule  that  easements  inconsistent 
with  each  other  cannot  co-exist,  does  not  depend  upon  the 
origin  of  the  rights  themselves,  but  upon  the  legal  prohibition 
which  disables  a  servient  owner  from  creating  in  favour  of 
a  third  person  an  easement  which  would  be  inconsistent  with, 
or  lessen  the  utility  of,  the  easement  already  granted  to  the 
dominant  owner. 

This  prohibition  proceeds  upon  the  legal  principle  that  a 
man  cannot  derogate  from  his  grant.1 

Although,  as  has  been  seen,  inconsistent  easements  cannot 
co-exist,  there  is  nothing  to  prevent  a  second  easement  being 
acquired  as  subordinate  to,  although  in  its  nature  inconsistent 
with,  one  already  existing  where  the  subject-matter  admits 
of  it.2 

For  example,  where  there  is  a  right  to  a  flow  of  water  for 
the  working  of  a  mill,  there  is  nothing  to  prevent  a  second 
easement  being  created  for  the  diversion  of  the  water  in  such 
manner  as  not  to  interfere  with  the  full  exercise  of  the  first 
right.3 

So  in  the  case  of  rights  in  gross,  it  has  been  held  in  India, 
that  the  right  of  Mahomedans  to  erect  a  tazia  on  certain 
land  and  go  (hereon  at  the  time  of  the  Mohurrum  was  not  in- 
compatible  with  the  right  of  Hindus  to  go  on  the  same  land  at 
another  period  of  the  year.4 

Subordinate  Easements  are  contemplated  by  section  9  of 

fcjie    [ndian    Easements  Act.    Under  this  section  subject  to 

■  el  ion    S,    which    enahles    any   ono   to   impose    an    easement 


1  See  Chap.  VI,  Pari  [V,  B. 
-  Mason  \.  Shrewsbury  and  Hereford 
Railway  Co.  (1871),  L.  R.,  6  Q.  B„  578  ; 

in  l  .  .1    Q    I'...  293. 


3  Rollev.  II 'A//.  ( I  s.;s),  L.  R.,  :t  Q.  B., 
]..  302  ;   37  L.  I.  Q.  B.,  116. 

«  AshraJ  Alt  v.  Jagan  Nath  (1884), 
I.  L.  If.,  6  All.,  107. 
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on  his  property  according  to  the  circumstances  and  extent 
of  his  transferable  interest  therein,  a  servient  owner  may- 
impose  on  the  servient  heritage  any  easement  that  does  not 
lessen  the  utility  of  the  existing  easement.1 

Illustrations   (a)   and   (b)  to  the  section  are  instances  of  ills,  (a)  and 
subordinate  easements.  (" 

A  has  in  respect  of  his  mill  a  right  to  the  uninterrupted 
flow  thereto,  from  sunrise  to  noon,  of  the  water  of  B's  stream. 
B  may  grant  to  C  the  right  to  divert  the  water  of  the  stream 
from  noon  to  sunset,  provided  that  A 's  supply  is  not  thereby 
diminished. - 

A  has  in  respect  of  his  house  a  right  of  way  over  B's  land. 
B  may  grant  to  C,  as  the  owner  of  a  neighbouring  farm,  the 
right  to  feed  his  cattle  on  the  grass  growing  on  the  way,  provided 
that  A's  right  of  way  is  not  thereby  obstructed.3 

Accessory   Easements,4   or   accessory   rights   as    they   are  Accessory 
called  by  section  24  of  the  Indian  Easements  Act,5  or  secondary    asements- 
easements  as  they  are  designated  in  Gale  on  Easements,6  are 
rights  to  do  acts  necessary  to  secure  the  full  enjoyment  of  the 
principal  easement. 

They  must  not  be  confused  with  subordinate  easements 
which  have  already  been  described  as  independent  and  incon- 
sistent easements  capable  of  imposition  upon  the  same  servient 
heritage  when  the  subject  admits  of  it. 

Section    24    of    the    Indian    Easements    Act    deals    with  Indian  Ease- 
accessory  easements,  and   after   defining   the  conditions  under  ™243    °' 
which  they  are  to  be  exercised  describes  them  as  "  rights  to 
"  do  acts  necessary  to  secure  the  full  enjoyment  of  an  ease- 
"  ment." 

Illustration  (c)  to  this  section  may  be  taken  as  an  instance  111.  (c). 
of  accessory  easements. 

The  illustration  is  as  follows  : — 

A,  as  owner  of  a  certain  house,  has  a  right  of  way  over 
B's  land.     The  way  is  out  of  repair,  or  a  tree  is  blown  down 

1  See  App.  VII.  4  See  further,  Chap.  VIII,  Part  II. 

2  111.  (a).  5  See  App.  VII. 

3  111.  (1>).  6  9th  Ed.,  p.  437. 
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and  falls  across  it.     A  may  enter  on  7>'s  land,  and  repair  the 
way,  or  remove  the  tree  from  it. 
Easements  of         Easements  of    necessity  comprise    an   important   class  of 
easements. 

The  principles  which  govern  their  acquisition,  transfer, 
mode  and  extent  of  enjoyment,  and  extinction  will  be  fully 
discussed  in  later  chapters.1 

It  will  be  sufficient  here  briefly  to  explain  them. 

An  easement-  of  necessity  is  a  right  which  an  owner  or 
right  of  way.   occupier  of  land  must  of  necessity  exercise  on.   over,   or  in 
another's  land  for  the  enjoyment  of  his  own. 

The  most  ordinary  instance  of  an  easement  of  necessity 
arises  where  a  man  is  unable  to  obtain  any  access  to,  or  derive 
any  benefit  from,  his  own  land  without  a  right  of  way  over  his 
neighbour's  land. 

The  general  rule  as  to  a  way  of  necessity  is  given  by  ]\lr. 
Sergeant  Williams  in  his  notes  to  the  well-known  case  of 
Pomfret  v.  Bicrojt.2  "  So  when  a  man  having  a  close  sur- 
'  rounded  with  his  own  land  grants  the  close  to  another  in  fee 
'  for  life  or  years,  the  grantee  shall  have  a  way  to  the  close 
1  over  the  grantor's  land  as  incident  to  the  grant  ;  for  without 
'  it.  he  cannot  derive  any  benefit  from  the  grant.  This 
'  principle  seems  to  be  at  the  foundation  of  that  species  of 
'  way  which  is  usually  called  a  way  of  necessity." 

This  siatement  of  the  law  has  been  followed  by  the  English 
Courts  in  subsequent  decisions.3 

On  the  same  principle  of  necessity  a  right  to  dig  minerals 
or  the  soil  of  another  has  been  held  to  carry  with  it  the  right 
to  dig  through  the  surface  land  to  gain  such  minerals  or  soil, 
mid  when  they  have  been  gained  to  carry  them  away  over  the 
land.* 


Pomfret  v. 
Ricrofl. 


<  Mil'    ! 

mente  of 
in  cessity. 


1  Chap.  VI,  Pari  IV.  A  ;  chip.  VIII, 
Part    I.    B  ;    Chap.    l\,    Pari    II.   A  \ 

Chap.  X.  Pari   I,  (<!)■ 

*  (1681)  1  S.iim.l.,  322  ;   Wins.  Xuirs 
at    J>.   .r>70. 

3  Si  e  Pinninaton   v.  Gotland  i  1853), 

B   i    ..  Ii.,   12  ;    and  Oay/ord  v.   Moffatt 


(1868),  L.  R.,  »  Ch.  App.,  133. 

4  Qoold  v.  Great  Western  Deep  Coal 
Co.,  /.</.  (1865),  I::  I..  T..  109  ;  Row- 
hot/mm  v.  Wilson  (istio),  s  ||.  L.  C, 
348  j  Illinium  Brick  and  Terra  Colin 
Company  \.  Great  Western  liy.  Co. 
(1893),  l  Ch.,  li'T. 
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On  the  same  principle  a  coal  owner  having  the  right  to  dig 
pits  in  another's  land  for  the  purpose  of  getting  the  coal 
was  held  entitled  to  the  right,  as  incident  thereto,  of  fixing 
such  machinery  as  would  be  necessary  to  draw  such  coal 
from  the  pits.1 

Clauses  (a),  (c),  and  (e)  of  section  13  of  the  Indian  Ease-  Indian  Ease- 
ments  Act,    deal   with   easements   of   necessity,    and   provide  ™e^  ^ Gfa 
that  they  can  arise  in  favour  of  either  the  transferee  of  the  and  (e). 
dominant  tenement,  or  the  transferor  of  the  servient  tenement, 
according   as    the    dominant    or   servient   tenement   is    trans- 
ferred, or  retained,  as  the  case  may  be,  and  this  is  the  same 
under  the  general  law.2 

With  reference  to  this  class  of  Easements,  it  is  important  Necessity    , 
to  remember  that  they  are  not  founded  upon  a  more  convenient  a|)S0iute. 
or  advantageous  use  of  the   dominant   tenement,    but   upon 
absolute   necessity   as   meaning   that    the    dominant    tenement 
could  not  otherwise  be  used  at  all.3 

That  the  necessity  should  be  absolute  seems  consistent 
with  the  designation  of  the  right  and  the  Requirements  of 
reason. 

For  it  may  fairly  be  said  that  if  a  man  is  to  have  an  obli- 
gation exacted  from  him  whereby,  as  may  be  seen  from  the 
foregoing  illustrations  of  easements  of  necessity,  his  land  suffers 

1  Dund  v.  Kingscote  (1840),  6  M.  &  Sharpe  (1893),  I.  L.  R.,  15  All.,  270 
W.,  174.  (281)  ;    Municipality  of   City  of  Poona 

2  See  App.  VIT  and  Chap.  VI,  Part  v.  Vaman  Rajarap  Gholap  (1895),  I.  L. 
VI,  A.  R.,    19  Bom.   797  ;     Krishnamarazu  v 

3  See  per  Stirling.  L.J.,  in  Union  Murrain  (1905),  I.  L.  R.,  28  Mad.,  495  ; 
Lighterage  Co.  v.  London  Graving  Bock  Sukhdei  v.  Kedar  Nath  (1911),  I.  L.  R., 
Co.  (1902),  2  Ch.  at  p.  573.  So  far  as  33  All.  467.  For  cases  outside  the  Act, 
the  Indian  Easements  Act  is  concerned,  see  Charu  Surnokar  v.  Dokouri  Chunder 
this  is  evidently  the  meaning  of  the  Thakoor  (1882).  I.  L.  R.,  S  Cal.,  956; 
words  "necessary  for  enjoying"  in  s.  10  Cal.  L.  R.,  577;  Purshotam  v. 
13  (a),  (c),  and  (e),  see  Statement  of  Durgoji  (1890),  I.  L.  R.,  14  Bom., 
Objects  and  Reasons,  Gazette  of  India,  452  ;  Esubai  v.  Damodar  Ishvardas 
July  to  Dec.  1880,  Part  V  at  p.  477  ;  (1891),  I.  L.  R..  UiBom.,  552  ;  Chunilal 
Chunilal  v.  Munishankar  (1893),  I.  L.  v.  Manvskarikar,vM  sup.  In  England, 
R.,  18  Bom.,  616  (625).  And  the  same  though  there  is  a  conflict  of  authority 
view  has  been  taken  by  the  Indian  on  the  point,  the  better  opinion  is  the 
Courts,  both  under,  and  independently  same  way,  see  Goddard  on  Easements, 
of,    the    Indian    Easements    Act.     For  7th  Ed.,  pp.  39,  40,  41. 

cases   under   the   Act,   see    Wvtder    v. 
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detriment,  and  he  himself  is  put  to  inconvenience,  annoyance, 
and  even  loss,  such  obligation  ought  only  to  be  permitted  as  a 
matter  of  necessity. 

Mere  inconvenience  or  disadvantage,  suffered  by  the  domi- 
nant owner  or  occupier,  should  not  be  the  foundation  of  the 
right. 
Only  one  way  Thus  a  man  cannot  exercise  an  easement  of  necessity  over 
his  neighbour's  property  if  there  is  any  other  means  whereby 
he  can  enjoy  his  own  property.1  Nor  can  there  be  more  than 
one  way  of  necessity.2 

It  has  been  mooted  whether  this  rule  might  not  be  relaxed 
in  India  whenever,  for  reasons  of  caste  or  religion,  the  existence 
of  only  one  way  would  be  productive  of  extreme  inconvenience.3 

But  there  has  been  no  actual  decision  in  India  that  the 
general  principle  above  stated  ought  in  particular  circum- 
stances to  be  departed  from.4 

It  is  also  a  rule  to  be  remembered  in  connection  with  ease- 
ments of  necessity  that  the  extent  and  method  of  their  enjoy- 
ment must  be  limited  to  the  purposes  for  which  the  dominant 
heritage  is  transferred  or  retained.5  For  the  present,  this  will 
be  sufficiently  explained  by  reference  to  Illustrations  (a),  (b), 
and  (n)  to  section  13  of  the  Indian  Easements  Act. 

Thus,  if  the  dominant  heritage  be  used  for  agricultural 
purposes  only,  the  transferor  retaining  it  or  the  transferee 
acquiring  it  can  have  a  way  of  necessity  thereto  for  agricultural 
purposes  only. 

It  will  be  convenient  at  this  point  to  notice  quasi- easements, 
as  these  rights  are  included  with  easements  of  necessity  in 
section  18  of  the  Indian  Easements  Act. 

QuasirEasements  may  be  described  as  conveniences  to  which 


of  necessity. 


Suggested 

modification 
in  India  of 
rule  of  one 
way  of 
necessit  y. 


Limits  of 
extent  and 
method  of 
enjoyment. 


Quasi-ease- 
ments. 

Indian  Ease- 
ments Actj 

8.   J.J. 


1  Wuizler  \.  Shatpe  (1893),  I.  L.  R., 
1 6  All..  270;  The  Municipality  of  the 
i  Uy  of  /'"mi a  \.  c.  Rajaram  Oholap 
(1804),  I.  I,.  R„  L0  Bom.,  7!»7  ;  Holmes 
\.  Qoring  (1874),  2  Bing.,  Tii  j  6  Moore, 
166. 

-  Bolton  v.  Bolton  (1870),  1 1  Ch.  D., 
068  ;  "  further,  Chap,  VI,  Purl  IV,  A. 
and  Chap,  \  III,  Part  J,  I!. 


a  Eaubai  v.  Damodar  Ishvurdas 
(1802),  I.  L.  K.,  16  Bom.,  652.  And  see 
M unit  (polity  of  City  vj  Poona  v.  Vaman 
Rajarap  Oholap  (1804),  J.  L.  U.,  10 
Bom.,   707  (Mil). 

1  Krishnamarazu  v.  Marraju  (1K06), 
1.  I,.  I;.,  28  Mad.,  406. 

:'  .sic  infra,  Chap.  Y11I,  Part  1, 
JJ  (:». 
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an  owner  subjects  one  part  of  his  property  for  the  benefit  of 
another.  Whenever  such  parts  are  separated  by  grant  or 
devise  on  the  part  of  the  owner  of  what  is  called  the  quasi- 
doniinant  heritage,  these  conveniences,  in  the  absence  of  a 
stipulation  to  the  contrary,  are  taken  as  easements  by  the 
grantee  or  devisee.1 

In  like  manner  if  the  quasi- dominant  heritage  is  retained, 
and  the  quasi-servient  heritage  is  granted  or  bequeathed,  these 
conveniences  will,  under  the  Indian  Easements  Act,  in  the 
absence  of  a  contrary  intention,  expressed  or  necessarily  im- 
plied, be  reserved  as  easements  by  the  person  retaining  the 
quasi- dominant  heritage.2 

But  in  England,  and  in  those  parts  of  India  where  the 
Indian  Easements  Act  is  not  in  force,  it  is  settled  law  (sub- 
ject to  certain  well  recognised  exceptions)  that,  where  the 
dominant  tenement  is  retained,  these  conveniences  will  not  be 
reserved  as  easements  without  express  words  of  reservation.3 

It  is  to  be  observed  that,  as  soon  as  the  parts  to  which  the 
conveniences  are  attached,  and  on  which  they  are  imposed 
respectively,  are  separated,  the  conveniences  become  easements, 
but  not  till  then.  Hence,  it  is  presumed,  the  term  quasi- 
easements. 

Illustration  (c)  to  section  13  of  the  Indian  Easements  Act 
may  be  taken  as  affording  an  instance  of  quasi-easements 
arising  on  the  grant  of  the  dominant  tenement. 

That  illustration  is  as  follows  :  A  sells  B  a  house  with 
windows  overlooking  A's  land,  which  A  retains.  The  light 
which  passes  over  A's  land  to  the  windows  is  necessary  for 
enjoying  the  house  as  it  was  enjoyed  when  the  sale  took  effect. 
B  is  entitled  to  the  light,  and  A  cannot  afterwards  obstruct  it 
by  building  on  his  land. 

Next  comes  the  subject  of  Natural  Rights,4-  or,  as  they  are  Natural 
sometimes  called,  Natural  Easements. 


■    l  iS'ee    Statement    of    Objects*    and  a  Ibid. 

Reasons    of    Easements    Bill    of    1880,  8  Seb  Chap.  VI,  Part  IV,  B. 

Gazette  of  India,   July   to   Dec.    1880,  *  See  further,  Chap.  V. 
Part  V,  p.  477. 
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Natural  rights,  as  their  name  imports,  are  those  incidents 
and  advantages  which  are  provided  by  nature  for  the  use  and 
enjoyment  of  a  man's  property. 

These  rights  are  treated  by  law  as  the  ordinary  incidents 
of  property  and  annexed  to  land  wherever  land  exists. 

Generally  speaking,  it  may  be  said  that  the  function  of 
natural  rights  is  to  secure  to  the  owner  of  land  the  full  enjoy- 
ment thereof  undiminished  by  any  tortious  acts  on  the  part  of 
his  neighbour. 
Instances  of  In  illustration  of  these  natural  rights  may  be  noticed  the 

natural  rights,  ^g^  0£  eveiy  owner  0f  ]anc[  t0  80  miich  light  and  air  as  come 

vertically  thereto  1  ;  to  the  support  of  his  land  naturally 
rendered  by  the  adjacent  and  subjacent  soil  of  another  person  2  ; 
and  to  the  flow  of  water  in  a  natural  stream  and  to  its  trans- 
mission in  its  accustomed  course.3 

Indian  Ease-  Section  7  of  the  Indian  Easements  Act  deals  with  natural 

ments  Act,         •  i  . 
s.  7.  ngnts« 

The  illustrations  to  the  section  furnish  familiar  examples 
of  natural  rights  which  it  is  not  at  present  necessary  to  notice 
in  detail. 
Natural  Natural  rights  are  by  law  annexed  to,  and  are  inherent  in, 

rights  ex  jure  ^l11^  ex  jure  naturcB,  of  natural  right,  and  exist  prima  facie  in 
n-iti'ur.  all  cases  as  between  a  landowner  and  his  neighbour,  other- 

Exist primd     NVjS(.    as  A[r>  Goddard  savs  in  his  work  on  Easements,4  "  no 
faett  in  all 
cases  between     man  would  be  assured  that  his  land  would  not  at  any  moment 

"  be  rendered  useless  by  a  neighbour's  act  otherwise  lawful, 
neighbour.       "  or  a  neighbour  might  deprive  a  landowner  of  the  benefit  of 
"  certain  things  which  in  the  course  of  nature  have  been  pro- 
"  vided  for  (lie  common  good  of  mankind." 
brerightstn  Further,  natural  rights  are  rights  in  rem,  that  is,  enforce- 

able against  ;ill  who  may  violate  (hem,  and  they  are  either 
affirmative,  as  rights  (<»  d<>  something,  or  negative,  as  rights 

which   every   owner   of   immoveable   property   has.    (hat   his 

. 

1   Gal<    '.ii    Basements,    Bth    Ed.,    p.  tnents  Act,  s.  7,  111.  (e),  App.  VII. 

288  j    Indian   Basements  Act,  s.  7,  III.  3  Gale, 9th Ed.,  p.  240  ;   EndianEase- 

(<*),  App.  \  II.  ments  Act,  s.  7.  III.  (A),  App.  VII. 

'  Gale,  9th  Ed.,  p.  343  j   Indian  Ea  i  •  *  "tli  Ed.,  p.  3. 


/■>  in. 
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neighbour  shall  not  disturb  the  natural  conditions  under  which 
he  enjoys  his  property. 

Natural  rights,  though  resembling  easements  in  some 
respects,  are  clearly  distinguishable  from  them. 

The  essential  distinction  between  easements  and  natural  Essential 

rights  appears  to  lie  in  this  that  easements  are  acquired  restric-  (ll*lliut",n 

.  .  between  easc- 

tions  of  the  complete  rights  of  property,  or,  to  put  it  in  another  ments  and 

way,  acquired  rights  abstracted  from  the  ownership  of  one  man  na  um  rig    e' 
and  added  to  the  ownership  of  another,  whereas  natural  rights 
are  themselves  part  of  the  complete  rights  of  ownership,  belong 
to  the  ordinary  incidents  of  property  and  are  ipso  facto  enforce- 
able in  law. 

Natural  rights  are  themselves  subject  to  restriction  at  the 
instance  of  easements. 

Section  7  of  the  Indian  Easements  Act  classifies  the  rights 
which  are  so  capable  of  restriction.  For  example,  the  natural 
right  of  support  in  a  landowner  may  be  restricted  by  virtue  of 
an  easement  acquired  by  his  neighbour  or  neighbours.  Such 
right  may  take  the  form  of  doing  something  in  the  adjacent 
or  subjacent  soil  so  as  to  cause  subsidence.1 

So  also  a  right  to  restrict  the  natural  right  to  an  un- 
interrupted flow  of  water  may  be  the  subject  of  an  easement.2 

The  effect  of  the  creation  of  an  easement  adverse  to  the 
natural  right  is  to  cause  the  suspension  of  the  natural  right 
during  the  continuance  of  the  easement. 

Upon  the  extinction  of  the  easement  the  natural  right 
revives. 

Inconsistent  natural  rights  cannot  co-exist.  It  has  already  Inconsistent 
been  pointed  out  that  there  is  a  similarity  between  easements 
and  natural  rights  in  this  respect,  but  that  the  principle  on 
which  the  right  is  founded  is  different.  The  reason  that 
natural  rights  can  never  be  inconsistent  is  this,  that  the  law 
for  purposes  of  general  benefit  and  convenience  obviates  any 
inconsistency  which  might  arise  by  causing  natural  rights  to 

1  Sec  Rowbotham  v.    Wilson  (i860),  S      St.,  190  ;   21  R,  R.,  160  ;    1  L.  J.  (O.  S.) 
H.  L.  C,  348.  (Jh.,  94  ;  Sampson  v.  Hoddinolt  (1857),  1 

2  Wright  v.  Howard  (1823),   1   Sim.  &      C.  B.  N.  S.,  590. 
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fit  into  and  be  limited  by  ouch  other.  It  is  this  mutuality 
which  obviates  conflict  between  them.1 

Thus  "  natural  rights  are  subject  to  the  rights  of  adjoining 
"  owners,  who,  for  the  benefit  of  the  community,  have  and 
"  must  have  rights  in  relation  to  the  use  and  enjoyment  oi 
"  their  property  that  qualify  and  interfere  with  those  of  their 
"  neighbours,  rights  to  use  their  property  in  the  various  ways 
"  in  which  property  is  commonly  and  lawfully  used."  2 

Prima  facie  in  India,3  as  in  England,  every  proprietor 
of  land  on  the  banks  of  a  stream  or  non-navigable  river  is 
entitled  to  that  moiety  of  the  soil  of  the  river  or  stream  which 
adjoins  to  his  land,  and  the  legal  expression  is,  that  each  is 
entitled  to  the  soil  of  the  stream  or  river  usque  ad  medium 
fihiHi  aquce.  "  Of  the  water  itself,  there  is  no  separate 
"  ownership  ;  being  a  moving  and  passing  body,  there  can  be 
"  no  property  in  it.  But  each  proprietor  of  land  on  the  banks 
"  has  a  right  to  use  it ;  consequently  all  the  proprietors  have 
"  an  equal  right,  and,  therefore,  no  one  of  them  can  make 
such  a  use  of  it,  as  will  prevent  any  of  the  others  from  having 
"  an  equal  use  of  the  stream,  ivhen  it  readies  them.  .  .  ."  4 

Each  proprietor's  "  use  of  the  stream  must  not  interfere 
"  with  the  equal  common  right  of  his  neighbours  ;  he  must  not 
"  injure  either  those  whose  lands  lie  below  him  on  the  banks 
"  of  the  river,  or  those  whose  lands  lie  above  him."  5 

It  being  understood  that  natural  rights  can  never  be 
inconsistent  with  each  other,  it  follows  that  natural  rights 
caimot  be  affected  by  each  other.  The  user  of  a  natural 
right,  however  long  continued,  would  not  impose  a  burthen 


1  8ee    supra    under    "Inconsistent  Chunder  Chowdhry  (1863),  2  Hay,  541  ; 

Easements"!     Wright  v.   Howard,  ubi  Hunoomari     Dana    v.     Shamu     Churn 

sup.,  Bryant  v.  Lefevei  (1879),  l  C.  P.  I).,  Bhutta  (1862),  1  Hay,  42(i ;  KaliKieaen 

J  72  ;  48  L.  J.  Q.  B.,  380  j  and  The  First  Tagore  v.  Joodoo  Lull  Mullick  (1879), 

Assistant  Collector  of  Nasik  \.  Shamji  5  Cal.  L.  R.  (I'.  ('.),  97  ;  L.  R.,  6  I.  A., 

Dasrath  Patil (1818),  I.  L.  R.,  7  Horn,  at  I""  ;    and  see  Doss'  Law  of  Riparian 

p.  -I:',  : 1 1 1 < I  gee  the  remarks  in  Qoddard  Rights,  &c,  p.  ll.'i. 
on  Basements,  7ili  Ed.,  p.  35.  i  Per    Leech,    V.t'.,    in     Wright    v. 

-  /'«r  Bramwell,  LJ.,  in   Bryant  \.  Howard  (1828)*  i  L.  J.  (U.  8.)  Ch.  at 

/..  fever  (1879),  I  < '.  J'.  D.  at  p.  I7<i.  p.  99. 

3  Bhogeeruthet      Debea     \.     '•><■  ft  '  Ibid. 
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upon    another's    land    or    affect    his   natural    rights   in   any- 
way.1 

The  topic  of  Licenses,  though  forming  the  subject  of  an  Licenses. 
independent  chapter,  deserves  passing  mention  here.- 

In  the  first   place,   it   should   carefully   be   observed  that  Their  nature, 
there    is    a     fundamental    difference     between    Licenses    and 
Easements. 

A  license  passes  no  interest,  and  neither  alters  nor  transfers  Differences 
property  in  anything,  but  is  a  mere  personal  right  to  do  on  Licenses  and 
the  land  of  the  grantor  something  which,  without  such  license,  Easements, 
would    be    unlawful ;     whereas    an    easement    is    attached   to 
land,   and  so  long  as  it  continues,  the  benefit  and  burthen 
of  it  continue  also,  and  are  enforceable  by  all  and  against 
all  into   whose  hands   the   dominant   and  servient  heritages 
respectively  come. 

A  familiar  definition  of  license  in  English   law  is  to   be  English 
found  in  an  old  English  case  3  where  it  was  said  "  a  dispensa- j^"^  ° 
"  tion  or  license  properly  passes  no  interest,  but  only  makes  Thomas  v. 
"  an   action   lawful    which   without    it    had    been    unlawful ; 
"  as  a  license   to  hunt    in  a  man's  park  ;    to  come  into  his 
"  house  ;    are  only  actions   which,  without  license,  had   been 
"  unlawful." 

A  definition  of  license  is  contained  in  section  52  of  the  Indian 
Indian  Easements  Act  and  runs  as  follows  : — 

"  Where  one  person  grants   to   another  or  to   a   definite  Indian  Ease- 
"  number  of  other  persons,  a  right  to  do,  or  continue  to  do,  in  ^^    °  ' 
"  or  upon  the  immoveable  property  of  the  grantor,  something 
"  which  would,  in  the  absence  of  such  right,  be  unlawful,  and 
"  such  right  does  not  amount  to  an  easement  or  an  interest  in 
"  the  property,  the  right  is  called  a  license." 

The  personal  character  which  attaches  to  a  license  when 
not  coupled  with  a  grant  renders  it,  with  one  exception,  a 


1  Sec  Goddard  on  Easenieiits,  7th  Kep.,  351,  quoted  l>y  Tiridal,  C.J.,  in 
Ed.,  p.  34;  and  Sampson  v.  Hoddinott  Muskctt  v.  Hill  (1830),  5  Bing.  N.  C. 
(1857),  1  C.  B.  N.  8.  at  p.  (ill.  at  p.  707,  and  by  Alderson,  B.,  in  Wood 

2  Chap.  XII.  v.    LeadbiUer   (1845),    13   M.    &    W.    at 

3  'Thomas  v.  Sorrell  (1070),  Vaughan  p.  814. 
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subject  for  enjoyment  by  the  licensee  alone,1  and  for  the 
same  reason  enforceable  only  against  the  licensor.2 

The  exception  above  mentioned  occurs  in  section  5G  of  the 
Indian  Easements  Act  which  provides  that  in  the  absence  of  a 
different  intention  expressed  or  necessarily  implied,  a  license 
to  attend  a  place  of  public  entertainment  may  be  transferred  by 
the  licensee,  but  that,  with  that  exception,  a  license  cannot  be 
transferred  by  the  licensee,  or  exercised  by  his  servants  or 
agents. 

License  When,  however,  a  license  is  coupled  with  a  grant  to  the 

coupled  with   iicensee  and  nis  assigns  ;t  is  assignable.3 

a  grant.  o      '  o 

Thomas  v.  ^-n  *ne  °^  case  °^  Thomas  v.  Sorrell  4  instances  are  given 

Sorrell.  of  what  a  grant  may  be. 

"  But  a  license  to  hunt  in  a  man's  park  and  carry  away 
"  the  deer  killed  to  his  own  use  ;  to  cut  down  a  tree  in  a 
"  man's  ground,  and  carry  it  away  the  next  day  after  to  his 
"  own  use  ;  are  licenses  as  to  the  acts  of  hunting  and  cutting 
"  down,  but  as  to  carrying  away  the  deer  killed,  and  tree  cut 
"  down,  they  are  grants." 

Thus  a  mere  license  is  something  quite  different  from  a 
license  coupled  with  the  creation  of  an  interest  in  immoveable 
property  or  right  of  easement.  When  that  exists  in  a  valid 
form,  it  operates  as  a  contract  or  grant,  and  is  subject  to 
the  same  incidents,  and  is  as  binding  and  irrevocable  as  any 
other  contract  or  grant.5 

Accessory  As  the  law  provides  for  accessory  easements  or  rights  to  do 

acts  necessary  to  secure  the  full  enjoyment  of  the  principal 
easement,  so  the  law  provides  for  accessory  licenses  necessary 
for  the  enjoyment  of  any  interest  or  the  exercise  of  any  right. 

in. Man  Eafe-         Section  55  of  the  Indian  Easements  Act  provides  that  all 

meats  Act,      licenses   necessary   for  the   enjoyment   of  any   interest   or  the 
exercise  <if  any  right  are  implied  in  the  constitution  of  such 

1   Ramakrishnav.  Unni  Chuck  (1892),  :'  See  MuskeU  v.  Ht«(1839),  a  Bing. 

I.  L.  R„  hi  Mad.,  280;   Gale  on  Base-  X.  I '.  at  |>.  7<>7. 

mente,  9(  h  Ed.,  pp.  2,  :t.  '   ( 'hi  sup, 

-  Gale,  ubi  ■■■"/>.  ,•   [ndian   Basements  •'  Krishna  \.  Rayappa  (1868),  I  .Mad. 

Act,  s.  59;  and  see  Roffey  v.  Henderson  H.  <'.,  98. 
(1851),  L5  Q.  B.  574. 


B.  ■>■>. 


(     20    ) 

interest    or    right    and    describes    such    licenses    as    accessory 
licenses. 

The  next  class  of  rights  deserving  of  special  mention  are  Public  rights 
certain  rights  which  are  capable  of  being  acquired   by   the  (,t  way" 
public  in  general  and  are  known  as  public  rights  of  way.1 

Being  unconnected  with  a  dominant  tenement  they  are  not 
easements  but  rights  in  gross. 

In  Bangeley  v.  Tlie  Midland  Hallway  Co.,  Cairns,  L.J.,  Rangeky  v. 
said  2 :  "  In  truth,  a  public  road  or  highway  is  not  an  ease-  ]!'^f"'f 
"  ment,  it  is  a  dedication  to  the  public  of  the  occupation  of 
"  the  surface  of  the  land  for  the  purpose  of  passing  and  re- 
"  passing.  ...  It  is  quite  clear  that  it  is  a  very  different 
"  thing  from  an  ordinary  easement,  where  the  occupation 
"  remains  in  the  owner  of  the  servient  tenement  subject  to  the 
"  easement." 

Illustration  (c)  to  section  4  of  the  Indian  Easements  Act 
shews  that  these  rights  are  not  recognised  as  easements  by 
that  Act. 

Prima  facie,  a  public  right  of  way  is  the  right  of  the  public  Limit  of  the 
in  general  to  pass  and  repass  along  a  highway.3     User  of  the  ns 
highway  by  a  member,   or  members,  of  the  public  for  any 
other  purpose  would  be  in  law  a  trespass.* 

Subject  to  the  right  of  way,  the  soil  of  the  road  and  every 
right  incident  to  the  ownership  of  the  soil  remain  in  the  owner 
of  the  property.5 

And  in  the  case  of  St.  Mary  Newington  v.  Jacobs  it  was  said  6  :  St.  Mary 
"  The  owner  who  dedicates  to  public  use  as  a  highway  a  portion  j^lf°n ' 

1  See  further,  infra,  Chap.  IV,  Part  highway,   which   though   technically   a 
II,  A  (2).  trespass,  is  nevertheless  now  treated  by 

2  (1368)  L.  R  ,  3  Ch.  App.  at  p.  311  ;  the  Court  as  an  ordinary  and  reasonable 
37  L.  J.  Ch.  a:  p    316.  userof  the  highway  as  such,  see  Harrison 

3  Reg.   v.  Pi  \U   (1855),    4   E.    &   B.,  v.  Duke  of  Rutland,  ubi  sup.,  and  infra, 
860  ;  Rangeley  v.  Midland  Railway  Co.  Chap.  IV,  Part  II,  A  (2). 

ubi  sup.  ;  St.  Mary  Newington  v.  Jacobs  5  Beg.  v.  Pratt,  ubi  sup.,  per  Camp- 

(1871),   L.   R„   7   Q.  B.,   47;     41   L.  J.  bell,  C.J.,  at  p.  865. 

M   C,  72  ;   Harrison  v.  Duke  of  Rutland  «  (1871)  L.  R„  7  Q.  B.  at  p.  53  ;    41 

(1893),  1  Q.  B.,  142  ;    and   see  further,  L.  J.  M.  C.  at  p.  75,  and  see  Luscombe 

infra,  Chap.  IV,  Part  II,  A  (2).  v.    Great    Western  Railway  Co.   (1899), 

4  Reg.  v.  Pratt  (1855),  4  E.  &  B.,  860.  2  Q.  B.,  313, 
But  there  may  be  user  by  the  public  of  a 


(     30     ) 


Not  to  be  con- 
fused with 
easements 
acquired 
by  a  portion 
of  the  public. 


"  of  his  land,  parts  with  no  other  right  than  a  right  of  passage 
"  to  the  puhlic  over  the  land  so  dedicated,  and  may  exercise  all 
"  other  rights  of  ownership  not  inconsistent  therewith." 
How  acquired.  Puhlic  rights  of  way  arise  by  dedication  in  favour  of  the 
puhlic  by  the  owner  of  the  property  over  which  the  rights  are 
exercised.1 

It  will  be  seen  hereafter  that  the  dedication  is  founded  on 
a  presumption  derived  from  long  and  uninterrupted  user  on 
the  part  of  the  public.2 

Such  public  rights  must  not  be  confused  with  rights  of  way 
over  land  acquired  by  a  certain  portion  of  the  public,  such  as 
the  occupants  of  a  particular  number  of  houses,  and  which  are 
easements.3 

It  is  only  by  dedication  that  the  general  public  can  acquire 
a  right  of  way  4  ;   whereas  the  inhabitants  of  a  particular  place 
can  acquire  rights  of  easement  over  land  by  grant,  actual  or 
presumed,5  or  by  custom.0 
Customs.  Easements  are  capable  of  being  acquired  under  and   by 

virtue  of  a  custom,  but  all  customs  relating  to  the  use  and 
enjoyment  of  land  are  not  easements. 

An  easement,  it  will  be  remembered,  is  a  right  or  privilege 
with  or  without  profit  which  one  or  more  individuals  can 
exercise  in  respect  of  his  or  their  land  for  the  advantage  or 
beneficial  enjoyment  thereof  in  or  over  the  land  of  some  other 
person.  It  is  not  limited  to  one  particular  place  or  locality, 
but,  is  capable  of  enjoyment  wherever  land,  tin*  subject  of 
ownership,  is  to  be  found. 

A  custom,  on   the  contrary,  is  a  thing  of    local  birth,  of 


1  Vestry  <>j  Bermondsey  v.  Brown 
(1866),  ■■:',  Beav.,  226  ;  L.  U.,  1  Eq. 
204  ;  Rangeley  v.  The  Midland  By.  ('<>. 
(1868),  :t7  L.  .1.  Ch.,  313  (:ilti)  ■  L.  R., 
:t  Ch.  App.,  306  (:tl  I).  See  further 
Chap.  IV,  Pari  [I,  A  (2). 

-  Ibid.,  and  see  Poole  v.   Huskisson 

(1843),    I  l    M.  &    \\ "..   830  :    and   First 

i     i  iiiii/  Collector  of  Nasik  v.  Sliamji 

Da  rath  Palil  (1878),  I.  I..  K.,  7  B ., 

209,  and  Chap.  I\ '.  Pari   II.  A  (2). 

:|  Bet  Duncan  \.  Louch  ( L845),  6  Q.  B., 


904  ;  and  Fatehyab  Khan  v.  Muhammad 
Yusuj  (lss7).  I.  L.  R.,  !>  All..  4:!  I. 

1  Poole  v.  Huskisson  (ls4:t).  11  M. 
.v  w..  sl>7  ;  VesVry  <ij  Bermondsey  v. 
Brown,  iii'i.  •'>'"/). 

r'  Vestry  <>/  Bermondsey  v.  Brown,  ubi 
sup.  ;  I >u(  see  Brocklebank  v.  Thompson 
(1903),  :i  Ch.,  .".  I  l. 

(i  Indian  Basements  Ad,  s.  18, 
App.  v 1 1  :  mid  sir  Brocklebank  v. 
Thompson,  ubi  sup, 
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exclusive  application  to  a  particular  locality  and  to  a  particular 
portion  of  the  public,  and  in  many  cases  exists  independently 
of  association  with  a  dominant  and  servient  tenement.1 

In  Hammerton  v.   Honey,2  Jessel,   M.E.,   in   describing  a  Hammerton  v 
custom,  said:    "Now,  what  is  a  custom?    A  custom,  as  1  """"■t- 
"  understand   it,    is   local   common   law.     It   is   common   law 
"  because  it  is  not  statute  law  ;   it  is  local  law  because  it  is  the 
"  law  of  a  particular  place  as  distinguished  from  the  general 
"  common  law." 

Moreover,  a  custom  is  not  subject  in  all  respects  to  the 
same  principles  which  apply  to  easements.  For  instance,  the 
rule  of  reasonableness,  which  is  one  of  the  considerations 
in  determining  the  validity  of  a  custom,  does  not,  except  in 
two  respects,  apply  to  easements.3 

In  England  the  distinction  between  easements  and  customs 
has  been  clearly  defined  by  judicial  authority. 

In  the  case  of  Mounsey  v.  Ismay,i  where  the  question  was  Mounsey  y. 
whether  a  custom  for  the  freemen  or  citizens  of  Carlisle  to  Imay- 
enter  upon  private  land  for  the  purpose  of  holding  horse-races 
there,  was  an  easement,  Martin,  B.,  said  :  "  In  the  first  place, 
we  do  not  think  that  this  custom  is  an  easement.  One  of 
the  earliest  definitions  of  an  easement  with  which  we  are 
acquainted  is  in  the  Termes  de  la  Ley,  and  it  '  is  a  privilege 
'  that  one  neighbour  hath  of  another,  by  writing  or  pre- 
'  scription,  without  profit,  as  a  way  or  sink  through  his 
'  land.'  In  this  definition  custom  is  not  mentioned,  pre- 
scription is  ;  and  it  therefore  seems  to  point  to  a  'privilege 
belonging  to  an  individual,  not  a  custom  which  appertains  to 
many  as  a  class." 
And  the  inhabitants  of  a  place  may  lawfully  set  up  a  custom 
to  hold  lawful  sports  on  a  village  green  or  other  piece  of  land.5 
And  "  a  custom  for  the  inhabitants  of  a  parish  to  enter 


1  See    Ashraj    All    v.    Jagan    Nath  Mandal  (19Q3),  I.  L.  R.,  3Q  Oal.,  1077- 

(1884),  I.  L.  R.,  6  All.,  497  4  (1865)  3  H.  &  C,  486  (497)  ;    34 

2  (1876)  24  W.  R,  603.  L.  J.,  Excli.,  52  (56). 

3  Gale  on  Easements,   9th  Ed.,  pp.  5  Abl>otx.  Weekly  (1677),  1  Lev.,  176. 
6,  6.     And  ,<ee  Budhu  Mcmdal  v.  Alalhit 
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';  upon  certain  land  in  the  parish  and  erect  a  May-pole  thereon, 
"  and  dance  round  and  about  it,  and  otherwise  enjoy  on  the 
"  land  any  lawful  and  innocent  recreation  at  any  time  in  the 
"  year  is  good.''  l 

And  the  inhabitants  of  a  place  may  by  custom  have  a 
right  of  way  to  a  church  or  market.2 

And  there  may  be  a  custom  whereby  the  inhabitants  of  a 
township  can  go  on  to  private  land  for  the  purpose  of  getting 
water  from  a  spring.3 

And  fishermen  inhabitants  of  a  parish  may  establish  a  right 
founded  on  immemorial  custom  to  spread  their  nets  to  dry  on 
the  land  of  a  private  owner  situate  near  the  sea  in  the  same 
parish,  at  all  times  necessary  and  proper  for  the  purposes  of 
the  trade  or  business  of  a  fisherman.4 

And  by  virtue  of  a  special  local  custom  a  servient  owner 

may  be  under  an  obligation  to  repair.5 

A<hraf  All  v.         In    India    the    principle    differentiating    easements    from 

Jaganl  ath.    cus^oms  as  ]lll(|  down  in  Mounsey  v.  Ismay  was  followed  in 

a  case  where  the  right   claimed  by  certain  Hindus  to  go  on  a 

piece  of  land  for  the  purpose  of  religious  observances  was  held 

to  be  a  right  by  custom  rather  than  an  easement,  the  right  not 

being  set  up  in  respect  of  any  dominant  tenement  c  to  which 

it  was  appurtenant,  over  a  servient  tenement  subject  to  it.7 

Ea  .ment  But  although  easements  and  customs  are  distinct  in  the 

rastom  'V       respects  above  noticed,  it  has  been  decided  in  England,s  and  in 

India,9  and  is  provided  in  section  18  of  the  Indian  Easements 

1   //.///  v.   Nottingham  (1875),  L.  R.,  I.  L.  R.,  GAIL,  497. 

1  Ex.  I).,  1.  '  Ibid. 

-   Brocklebank  v.  Thompson  (1903),  2  8  CarVyon  v.  hovering  ( I  s ."> 7 ) .  1  11.  & 

Ch.,  3  1 1  ;    Farquhar  v.  Newbury  Rural  N.,  7S4  ;    2(i  L.  .1.  Exch.,  251  ;    Wrighi 

District  Council  (1909),  1  Ch.,  12.  v.  Williams  (1836),  1  M.  A:  W.,  11;    5 

•'  /■•-/<■<    v.    Ward  (1856),  1   E.  cV-  ]?.,  L.  J.  N.  S.,  Exch.,  107. 

702.  9  Mahomed  Abdur  Rahim  v.    hiiju 

4  Miner   v.    Denne    (1905),    2   eh.,  Sahu  (1870),  5  B.  L.  R.,  676;    Mani- 

.Mis.     Land     added    by    accretion     in  shankar    Hargovan    v.   Trikam    Narsi 

con  equence   "i    On-   gradual   and    im-  (1867),  ■>  Bom.   II.  C.  (A.  c.  .).),    ii*  ; 

perceptible    reces  ion   of   the   Bea    will  Kuvarji  Premchand  v.  BaiJaver  (1868), 

become  subjeel  to  the  custom,  ibid.  G  Bom.  IT.  C.  (A.  c.  .1.).  ll.'i  ;  Shrinivas 

»  Jones  v.   Prilchard  (1908),    l   (  h.,  Udpirav  v.  Reid  (1872),  9  Bom.  II.  U., 

930(637);   24  Timi     I.  R.,  309  (310).  266;    Ookal  Prasad  \.   Radho  (1888), 

i  hraf  Mi  v    J'l.jn,,   Nalh  (1884)i  [.  L.  R.,  10  All.,  368  ;  Abdul  Rahman  v. 
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Act,  that  an  easement  may  bo  acquired  in  a  particular  locality 
under  and  by  virtue  of  a  custom. 

This  section  enacts  that  an  easement  may  be  acquired  by  [ndian  Kase- 
virtue  of  a  local  custom,  and  that  such  easements  are  called m®°ts  VK 
customary  easements.1 

Illustration  (b)  to  the  section  provides  for  the  acquisition  of  Right  of 
a  right  of  privacy  by  virtue  of  the  custom  of  a  certain  town.2    1>nvacj- 

The  right  of  privacy  arising  by  custom  has  been  recognised 
by  the  Indian  Courts,3  and  an  action  for  its  disturbance  is 
maintainable  by  the  owner,  or  other  person  in  lawful  occupa- 
tion, of  the  premises  in  respect  of  which  the  right  has  been 
acquired.4 

But  the  right  of  privacy  is  not  a  right  which  is  inherent 
in  property,  and  unless  established  by  prescription,  grant,  or 
express  local  usage,  cannot  bo  made  the  subject  of  an  action- 
able wrong.5 

In  England  the  law  appears  to  be  that  the  Courts  will  not 
grant  relief  for  the  more  invasion  of  privacy  6  oxcept  on  the 
ground  of  a  breach  of  covenant.7 

The  Indian  Easements  Act  does  not  say  how  a  local  custom  Establish- 
may  be  established.     But  it  has  been  laid  down  by  the  Courts  custom  in 
that  the  English  common  law  rule  of  immemorial  user  is  not Ill(ha- 
required  to  establish  a  custom  in  India.8     It  is  sufficient  if  the 

Emile   (1893),   I.    L.    R.,    16   All.,    69;  ( 1872),  9  Bom.  H.  C,  266  ;   and  Sayyad 

Kuar  Sen  v.  Mamman  (1895),  I.  L.  R.,  Azuf  v.  Ameerabibi  (1894),  I.  L.  R,,  18 

17  All.,  87;   Sayyad  Azuj  v.  Ameerabibi  Mad.,    163;     Sri  Narain   Chowdhry   v. 

(1894),   I.   L.    R.,    IS   Mad.,    163;    Sri  Jodoonath Chowdhry,  ubi sup., Chap.  IV, 

Narain  Chowdhry  v.   Jodoonath  Chow-  Part  I,  B  (1)  (b). 

dhry  (1900),  5  Cal.  W.  N.,  147  ;    Abdul  °  Chandler   v.    Thompson    (1811),    3 

Rahman     v.      B  hug  wan     Das     (1907),  Caznp.,  80  ;    Turner  v.  Spooner  (1861), 

I.  L.  R.,  29  All.,  582  ;  Maneklal  Motilal  30  L.  J.  Oh.,   801  \    Tapling  v.  Jones 

v.  Mohaulal  Narotumdas  (1919),  I.  L.  R.  (1865),    11    H.    L.,    290;     Browne    v. 

44  Bom.  496,  relying  on  Manisharikar  Flower  (1911),    1   Ch.,   219,   225,   227; 

Hargovan  v.    Trikam  Narsi,  ubi  sup.;  and   see   Komathi   v.    Gnrunada   Filial 

and  see  Chap.  IV,  I'art  I,  B  (1)  (/.).  (1806),   3   Mad.  H.  C,   141,  where  the 

1  See  App.  VII.  English  law  was  followed  ;    and  Chap. 

a  Ibid.       '  IV,  Part  I,  B  (1)  (6). 

3  See  the  eases  last  above  cited.  7  Lord  Manners  v.  Johnson  (1875),  1 

*  Kundan    v.    Bidhi    Chand    (1907),  Ch.  D.,  673  ;    45  L.  J.  Ch.,  404. 

I.  L.  R.    29  All.,' 64.  8  Kuar    Sen    v.     Mamman    (1895), 

5  Per  Markby,  J.,  in  Mahomed  Abdur  I.  L-  R-,  17  All.,  87  ;  Palaniandi  Tevan 

Rahirn  v.  Birju  Sahu  (1870),  5  B.  L.  R.,  v.      Puthirangonda      Nandan      (1897). 

676;  and  see  Shrinivas  Udpiravv.  Beid  I.  L.  R.,  20  Mad.,  389;    Mohidin  v. 

o 

P.E.  «J 


(     34     ) 


No  fixed 
period  of 
enjoyment. 


Court  is  satisfied  of  its  reasonableness  and  certainty  and  that 
the  user  on  which  it  'is  founded  was  not  permissive  nor  exercised 
by  stealth  or  force,  and  that  the  right  had  been  enjoyed  for 
such  a  length  of  time  as  to  suggest  that  by  agreement  or  other- 
wise the  usage  had  become  the  customary  law  of  the  particular 
locality.1 

No  fixed  period  has  been  prescribed  cither  by  the  legislature 
or  the  Courts  ;  the  latter  indeed  have  hesitated  to  do  so  for 
fear  of  disturbing  many  perfectly  reasonable  and  advantageous 
local  customs.2 


Part  II. — History  of  Easements. 

It  is  proposed  to  devote  the  second  part  of  this  chapter  to 
a  short  study  of  the  history  of  easements. 

In  the  course  of  this  historical  sketch,  reference  will  be 
made  to  the  recognition  of  easements  by  the  Roman  law,  their 
subsequent  incorporation  into  English  law,  and  their  recogni- 
tion by  the  purely  Indian  law,  by  which  is  meant  Hindu  and 
Mahomedan  law. 

Mention  will  then  be  made  of  the  application  of  the  English 
law  to  India  prior  to  the  passing  of  special  Indian  enactments 
relating  to  easements,  and  the  course  of  Indian  legislation  will 
be  traced. 


Origin  of 

Bei  vitudes. 


I !  i  < merits 
knew  n  t<> 
Roman  la  w 
Servitudee 


A.     Roman   Law. — 

Easements  or  Servitudes,  which  are  inclusive  of  easements, 
are  rights  of  great  antiquity. 

The   laws   of   every   country   must   necessarily   recognise 

"servitudes.     It  lias  been  well  said  that  the  origin  of  servi- 

"  tudes  is  as  ancient  as   that  of  properly,  of  which  they  are  a 

modificat  ion."  :! 

By   the   Romas  law  is    meant   the   fabric  of    law  which 


1  Shivlingappa  (1899),  I.  L.  If..  23  Horn., 
666.     And  see  Shadi  Lai  \.   Mahommad 

I  haq  A/.-/,  1 1910),  I.   L.   it.,  33  All., 

1  See  t  he  ca  pi   la  I  cited. 


-  Ibid. 

'■'  Bagrant  v.  Khettranath  Karfcrmah 
(18«9),  :t  B.  L.  K..  <>.  C.  J.,  per  Norman, 
J.,  nt  p.  37. 
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originated  in  the  Twelve  Tables,  was  gradually  developed 
through  .succeeding  centuries  and  finally  took  codified  form 
under  the  Emperor  Justinian  in  the  sixth  century  after  Christ. 
Turning  to  the  Roman  or  Civil  law,  as  it  is  sometimes  called, 
upon  which  the  legal  systems  of  most  of  the  continental 
nations  are  based,  and  from  which  the  English  common  law 
has  borrowed  many  maxims  of  proved  wisdom  and  utility,  it 
is  found  that  easements  were  recognised  under  the  name  of 
Servitutes  or  Servitudes. 

The  whole  bundle  of  rights  which  went  to  constitute  the  Servitudes 
complete  ownership  of  property  was  called  Dominium,  and  defined- 
servitudes  were  regarded  as  fragments  of  such  dominium 
severed  from  the  original  stock,  and  granted  to  some  person 
other  than  the  original  proprietor  in  restriction  of  the  latter's 
absolute  ownership.  For  this  reason,  rights  of  servitude  were 
called  by  the  Roman  lawyers,  "jura  in  re  aliend,"  that  is  to 
say,  rights  over  subjects  of  which  the  property  or  dominium, 
was  vested  in  another  or  others.1 

Such  fragmentary  rights,  or  portions  of  the  whole  rights 
or  bundle  of  rights  called  Dominium,  were  given  the  name  of 
Servitutes,  because  the  property,  over  which  they  were  exercised, 
became  subject  to  a  sort  of  slavery,  as  it  were,  for  the  benefit 
of  the  dominant  owner  or  the  person  entitled  to  exercise  these 
separate  rights  over  it. 

The  term  servitude,  however,  meant  and  included  some-  Servitude  a 
thing  more  than  the  duty  or  obligation  resting  on  the  owner  meani0nwWa'n(ir 
or  occupier  of  the  servient  tenement,  and  had  a  wider  applica-  application 
tion  in  Roman,  than  the  term  easement  usually  has  in  English,  ment 
law ;  for  it  was  used  also  to  express  the  jus  scrvitutis,  or  the 
right  corresponding  with  the  duty,  the  jus  in  re  aliend,  whilst 
the  term  easement  is  generally  used  to  express  the  right  alone,2 
and  it  included  profits  a  prendre.3 

The  Servitudes  which  corresponded  with  easements  were  Praedial  Ser- 
called  Praedial  Servitudes,  or  servitudes  relating  to  immoveables,  vl  "  es' 

1  Austin,    Juris.,    3rd    Ed.,   Vol.    II,       843  ;   Gale  on  Easements,  9th  Ed.,  p.  2. 
p.  832.  3  Inst.  Lib.  IT,  Tit.  Ill,  2. 

a.  2  Austin,  Juris.,   3rd  Ed.,  Vol.  II,  p. 
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Rural  and       and     Prsedial     Servitudes    were    called    Rural     or     Urban, 
tudes.  according    as    they    related    to    land    or    buildings    wherever 

situated.1 

For  example,  a  rural  servitude  meant  a  right  of  way  for 

man,  a  right  of  passage  for  animals,  watercourses,  etc.,2  whereas 

an  urban   servitude  meant  a  right  of   support  to  buildings,  a 

right  to  light,  etc.3 

Praedial  Ser-  As    an   easement   can   be   acquired   by   uninterrupted   en- 

vitudes  could    •  .    ,  -,         .   ,  ,     •  , .      ,  •     -\      e 

beacquiredbyJ°yment  °*  *ne  right  tor  a  particular  period  of  years,  so,  in 
prescription.    Roman  law,  a  title  to  a  Prsedial  Servitude  could  be  established 

in  Roman  law  by  uninterrupted  enjoyment  for  a  long  period 

of  time.4 

B.    English   Law. — 

Origin  and  The  origin  and  early  growth  of  the  English  law  relal  ing 

ofEn^Ushiaw  t°  Easements  appears  to  be  somewhat  obscure. 

of  Easements.        There  is  no  doubt  that  from  the  earliest  times  rights  of 

easement    were   recognised    by   the   ancient    common   law   of 

England.     There  are  cases  in  the  Year  Books  in  Michaelmas 

Term,  7th  Edward  III,  and  Michaelmas  Term,  14th  Hen.  IV, 

fol.  25,  in  which  the  Court  regarded  it  as  settled  law  that  if 

a  man  had  an  ancient  house,  with  windows  overlooking  the 

land  of  his  neighbour,  through  which  light  and  air  had  been 

admitted  from  a  time  from  which  the  memory  of  man  ran  not 

to  the  contrary,  an  action  lay  against  an}'  person  who  might 

obstruct  such  light  and  air.5 

Basements  at        It    is    certain    that    the    English    law    of    Easements    has 

mixed1  influ-    developed    in   a   great,    measure   under   the   influence   of   the 

"<"-■  common  law  of  England,  but  it'  regard  is  had  to  the  struggles 

of  the  ancient  common  law  to  evolve  national  expression  out 

of  the  conflicting  influences   of  the  customs  of  the  ancient 

Britons   and    the   laws   of  the   Romans,    Saxons,    Danes,    and 


'   Inst.  Lib.  II.  'In.  III.  p.  20. 

1  In  i.  Lib.  II.  Tii.  111.  6  See  Bagram  v.  Kheitranath   Karfor- 

.     i.  Lib.  II.  'I'n.  ill,  l.  v,«h  (1869),  ;;   is.    L.    R.,  O.  C.  .1.  at 

*  /',,,, i, a  u,i,i,,  Tevar  v.  Tht  I  olleetor  p.  '■'<>•■ 
<, I   M;,l„r<i   (1868),    6    Mod.    II.    « '.   al 
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Normans,   the  impossibility  of  assigning  one  fixed  origin  to 
easements  will  hardly  be  a  matter  of  surprise. 

And  this  impossibility  will  become  the  more  evident  when 
it  is  remembered  that  "  common  law  "  is  the  custom  of  the 
realm,  and  grows  out  of  those  rules  and  maxims  relating  to 
the  persons  and  property  of  men  which  receive  the  tacit  assent 
of  the  people  by  long  usage.  The  more  varied,  therefore, 
the  influences  affecting  the  origin  of  any  law,  the  more  varied 
^uch  origin  must  be. 

Whatever  theories  there  may  be  as  to  the  origin  of  the 
English  law  of  Easements,  there  is  no  doubt  that  one  effect 
of  the  Norman  conquest  was  to  impress  the  Norman  juris- 
prudence strongly  upon  the  common  law  of  England,  which, 
at  that  time,  must  have  represented  a  fusion  of  Roman, 
Danish,  and  Saxon  customs.1 

Equally  certain  is  it  that  at  a  later  period,  namely,  in  the  Influence  of 
reign  of  Henry  III,  when  the  laws  of  Edward  the  Confessor  e^,^  °n 
and  the  Norman  customs  were  found  insufficient  to  form  a 
system  of  law  suitable  to  the  then  existing  state  of  society, 
both  Courts  of  Justice  and  Law  wrriters  were  obliged  to 
adopt  such  of  the  rules  of  the  digest  or  pandects  of  Justinian 
as  were  not  inconsistent  with  English  principles  of  juris- 
prudence.2 

Moreover,  the  favour  which  Roman  law  has  found  in  the 
sight  of  English  Courts  of  Justice  is  exemplified  by  the  readi- 
ness of  those  tribunals  to  accept  the  guidance  of  the  Roman 
law  in  cases  where  no  direct  authority  could  be  cite'd  from  the 
English  books.3 

For  these  reasons,  there  seems  little  doubt  that  some  of 
the  Roman  law  of  Servitudes  has  found  its  way  into  the 
English  law  of  Easements. 

Returning  to  the  days  of  Henry  HI,  and  assuming  that  influence  of 
from  that  time  the  Common  Law  of  England  began  to  take  tSne^onelse- 


raents. 


1  See  Reeves'  History  of  the  English  3  Sec  the  observations  of  Tindal,  C.J. 
Law,  Chap.  II.  in  Acton  v.  Blundell  (1843),    12  M.  &  W 

2  Gifford  v.  Lord  Yarborough  (1828),  at  p.  353. 
5  Bing.  at  p.  167. 
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settled  form,  it  is  necessary  to  refer  to  the  jurisdiction  of  the 
Chancellor's  Court,  and  to  consider  the  reason  of  its  introduc- 
tion and  the  effect  that  the  doctrines  of  equity,  which  were 
the  outcome  of  such  jurisdiction,  had  on  the  law  of  the  land. 

Opinions  differ  as  to  when  the  Chancellor's  Court,  or  to 
give  it  its  other  name,  the  Court  of  Chancery,  was  introduced, 
but  it  is  certain  that  the  jurisdiction  of  Chancery  was  in  full 
operation  during  the  reign  of  Bichard  II,  and  that  its  principal 
function  was  to  remedy  the  defects  of  the  common  law.1 

Thenceforward,  until  the  passing  of  the  Judicature  Act, 
1873,  the  doctrines  of  equity  and  the  remedial  powers  of  the 
Court  of  Chancery  continued  to  expand  and  develop  under 
the  guidance  and  direction  of  successive  Chancellors,  and  the 
jurisdiction  of  the  Court  was  exercised,  as  occasion  required,  in 
mitigating  the  extreme  rigour  of  the  common  law  and  in  inter- 
posing mild  and  beneficent  doctrines  suitable  to  the  correction 
of  injustice  and  the  redress  of  grievances. 
Judicature  With  the  passing  of  the  Judicature  Act,  1873, 2  the  present 

i  c  ,  b«3.  administration  of  law  in  England  was  established  and  the 
separate  jurisdictions  of  the  Chancery  and  Common  Law 
Courts  were  united  in  the  High  Court  of  Justice  for  the  purposes 
of  the  concurrent  administration  of  law  and  equity.3 

By  the   same  Act  it  is  provided    that,  when  there  is  any 

conflict  between  the  rules  of  Equity  and  Common  Law,  the 

rules  of  equity  are  to  prevail,1  and  that  the  High  Court  has 

power  to  grant  a  mandamus  or  injunction  in  all  cases  where 

it   appears   to   the   Court  just   or  expedient   that   such  order 

Common  Law  should  be  made.5     The  Common  Law  Procedure  Act,  1854,6  and 

SdlJSeACl  Lord  Cairns'  Act,  1858,?  paved  the  way  for  the  Judicature  Act 

Cairns' Act.     by    respectively    giving   Hie    Common   Law   Courts   power   to 

issue    injunctions    and    receive    equitable    defences,    and    the 

Chancery  Court  power  to  give  damages  in  addition  to,  or  in 

subs!  it  ill  ion  for,  an  injuncl  ion. 

1  »s'"  Story's  Equity  Jurisprudence,  '  Ibid.,  s.  24. 

2nd  Km/.  Ed.,  §§  46,  4!».  :'  Ibid.,  b.  25. 

*  36  a   31  \  hi.,  i  .  66.  °  17  &  18  Viot.,  o.  125. 

a  Ibid.,  a.  16.  '  ;:i  ,v  22  Vict.,  o   27. 


(    39    ) 

The  result  of  these  Acts  has  been  to  abolish  the  distinction 
between  law  and  equity  in  disputes  relating  to  easements,  and 
to  make  equity  a  part  of  the  law. 

Prior  to  these  Acts  the  legal  remedy  for  the  disturbance  of 
an  easement  was  either  by  an  action  at  law  for  damages  or  a 
suit  in  equity  for  an  injunction.  Under  the  present  procedure, 
there  may  be  an  action  in  the  High  Court  for  either  form  of 
relief  or  for  both. 

As  instances  of  the  effect  of  equitable  doctrines,  as  regards  Instances  of 
easements,  may  be  noticed  the  case  of  an  agreement  in  England,  foee&eci  "' 

'  J  °  r>  >  equitablo  cloc- 

based  on  good  consideration,   being  held  a  good  agreement,  nines, 
and  as  conferring  a  right  of  easement  without  writing,  and  the 
introduction  of  the  doctrine  of  acquiescence  in  connection  with 
the  acquisition  of  an  easement  by  constructive  grant. 

The  earliest  definition  in  English  law  of  the  term  "  Ease-  Earliest  de- 
ment "  is  to  be  found  in  an  ancient  work  called  Termes  de  la  "'Easement." 
Ley,1  where  an  easement  is  described  to  be  "  a  privilege  that 
"  one  neighbour  hath  of  another,  by  writing  or  prescription, 
"  without  profit,  as  a  way  or  sink  through  his  land,  or  such 
"like." 

The  word  "Easement"  itself  appears  to  be  of  French  or  Origin  of  word 
Norman  origin,  and  was  probably  introduced  into  the  Common       asemen  • 
Law  of  England  at  the  time  when  the  Norman  Jurisprudence 
was  beginning  to  make  itself  felt. 

There  is  no  doubt  as  to  the  term  "  Profit  a  Prendre  "  being  Origin  of  word 
of  French  origin.  "*?£* 

C.     Indian  Law. — 

It  seems  clear  that  easements  were  known  and  recognised  Hindu  law. 
by  Indian  Law,  that  is  to  say,  Hindu  and  Mahomedan  law. 
As  to  Hindu  law,  "  in  Halhed's  Gentoo  Law,  p.  162,  which  is  a 
"  translation  of  a  compilation  of  the  ordinances  of  the  pandits, 
"  made  under  the  direction  of  Warren  Hastings,  between  1773 
"  and  1775,  it  is  laid  down  that  '  if  a  man  hath  a  window  in  his 
'  own  premises,  another  person  having  built  a  house  very 
'  near  to  this,  and  living  there  with  his  family  hath  no  power 

1  P.  284. 
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Mahomedan 

law. 


'  '  in  shut  up  that  man's  window  ;  and  if  this  second  person 
'  '  would  make  a  window  to  his  own  house,  on  the  side  of  it, 
'  '  that  is,  towards  the  other  man's  house,  and  that  man  at  the 
'  '  time  of  constructing  such  window  forbids  and  impedes  him, 
'  '  he  shall  not  have  power  to  make  a  window.  If  the  drain  of 
'  '  a  man's  house  hath,  for  along  series  of  years,  passed  through 
'  '  the  buildings  belonging  to  another  person,  that  person 
'  '  shall  not  give  impediment  thereto.'  Many  other  species 
'  of  servitudes  are  referred  to  in  the  same  book."  l 

In  another  work,  the  Yivada  Chintamani,  various  easements 

are  mentioned  at  pages  124  and  125.2 

As   regards    Mahomedan   law,    reference   to    the    Hedaya, 

Hamilton's  Edition,3  shews  that  a  right  in  the  nature  of  an 

easement  is  acquired  by  one  who  digs  a  well  in  waste  ground, 

viz.  that  no  one  shall  dig  within  a  certain  distance  of  it,  so  as 

to  disturb  the  supply  of  water. 

Eights  to  the  use  of  water  for  the  purposes  of  irrigation  are 

recognised  and  defined  in  the  same  work.4 

The  same  work  mentions  the  right  to  discharge  water  on 

the  terrace  of  another,5  and  recognises  a  claim  of  servitude.0 


Law  outside 
the  Presi- 
dency-towns. 


D.     Anglo-Indian  Law. — 

Trior  to  the  passing  of  special  Acts  relating  to  easements, 
the  development  of  the  law  of  Easements  in  British  India  was 
almost  invariably  accompanied  by  the  application  of  English 
principles. 

Generally  speaking,  as  regards  the  districts  outside  the 
Presidency-towns,  the  rule  which  was  established  first  by 
regulation  7  and  subsequently  by  Acts  in  Council,8  and  has  been 


I  Per  Norman,  J.,  in  Bagram  v. 
Kheltranalh  Karformah  (l  *''>'•»),  3 
B.  I..  R.,  <».<'•  J.  •'!  r-  38. 

-  J  bid. 

'■'  p.  132,  and  see  judgmenl  of 
Norman,  ■!..  in  Bagram  v.  Khettranath 
Karformah  (1869),  :s  I'-.  I-  R.,  <>■  C.  .). 
..I  p.  :;7. 

1   Pp.   136   L66. 

•    At    p.    I  Hi. 
«    \i    p.  71. 


i  In  Bengal,  Ben.  Reg.  Ill  of  1793, 
s.  21,  Hen.  Reg.  VI  of  I7!»:!,  s.  :$l  ;  in 
Madras.  Madras  Reg.  II  of  Isol\s.  17; 
in  Bombay,  Bum.  Rc^.  IN'  of  1827, 
s,  26,  and  see.  Nuoruji  lieramji  \. 
Rogers  1 1867),  l  Bom.  II.  C.  O.  C.  J.  at 
p.  27. 

M  Set  Madras  Civil  ('units  Act,  111 
ol  1873,    i.   16  j    Bengal,  N    W.  P.  and 

\     livil  Courts  Act,  XII  of  1887, 

s.  37  (2). 
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recognised  by  the  Courts,1  that  in  the  absence  of  any  specific 

rule  of  law  or  well-established  custom  existing  in  India,,  and 
applicable   to   the   particular   case,    the   principles   of  justice, 
equity,  and  good  conscience  are  to  apply,  appears  to  have  for 
its  corollary  that,  where  the  usages  and  habits  of  the  people  of 
India  admit  of  it,  the  English  law  may  well  be  taken  as  the  "  Justice, 
measure  and  standard  of  such  principles.2    And  on  this  subject  ^™j  con- 
it  will  be  useful  to  quote  from  the  judgment  of  Peacock,  C.J.,  science." 
in  the  Full  Bench  case  (on  appeal  from  the  mofussil)  of  Soroop 
Chunder  Hazrah  v.  Troylolcho  Nath  lioy,3  in  which  the  English 
law  was  applied. 

"  Now,  having  to  administer  equity,  justice,  and  good 
"  conscience,  where  are  we  to  look  for  the  principles  which  are 
"  to  guide  us  ?  We  must  go  to  other  countries  where  equity 
"  and  justice  are  administered  upon  principles  which  have 
"  been  the  growth  of  ages,  and  see  how  the  Courts  act  under 
"  similar  circumstances  ;  and  if  we  find  that  the  rules  which 
"  they  have  laid  down  are  in  accordance  with  the  true  principles 
"  of  equity,  we  cannot  do  wrong  in  following  them." 

As  regards  the  Presidency-towns,  however,  a  different  rule  Law  of  Presi- 
has  been  observed  under  the  jurisdiction  of  the  Supreme  and    ency"  ' 
High  Courts  as  to  the  law  to  be  applied. 

By  virtue  of  the  provisions  contained  in  the  Charters 
constituting  these  Courts,  English  law  is  to  be  administered  in 

1  Bhageeruthea  Debeav.  Greesh  Chun-  Dhary  Mahton  (1878),  I.  L.  R.,  3  Gal., 
der  Chowdhry  (1863),  2  Hay  at  p.  546  ;  778;"]  Muthoora  Kant  Shmo  v.  The 
Secretary  of  State  v.  Administrator-  Indian  General  Steam  Navigation  Co. 
General  of  Bengal  (1868),  1  B.  L.  R.,  (1883),  I.  L.  R.,  10  Cal.  at  p.  189; 
O.  C.  J.,  87  ;  Ram  Coomar  v.  Chunder  Webbe,  v.  Lester  (1865),  2  Bom.  H.  C, 
Cant  Mookarjee  (1876),  L.  R.  4  Ind.  55  ;  Mithibai  v.  Limji  Nonroji  Banaji 
App.  at  p.  50;  Mithibai  v.  Limji  (1881),  I.  L.  R.,  5  Bom.,  506  ;  Chunidal 
Nouroji  Banaji  (1881),  I.  L.  R.,  5  Bom.,  v.  Manishanhar  (1893),  I.  L.  R.,  18 
506  ;  Charu  Surnokar  v.  Dokouri  Bom.,  623  ;  and  see  Brojodurlabh  Sinha 
Chunder  Thakoor  (1882),  I.  L.  R.,  8  Cal.  v.  Ramanaih  Ghose  (1897),  I.  L.  R., 
at  p.  959  ;  10  Cal.  L.  R.,  577  ;  Abdool  24  Cal.  at  p.  930.  And  in  Culliandoss 
H ye  v.  Mir  Mahomed  Mozuffcr  Hossain  Kirparam  v.  Cleveland  (1862),  2  Ind. 
(1883),  L.  R.,  11  Ind.  App.,  10.  Jur.  O.  S.,  15,  it  was  said  that  the  law 

2  See  Soroop  Chunder  Hazrahx.  Troy-  of  easements  in  England  being  derived 
lokho  Nath  Roy  (1868),  9  W.  R  ,  230  ;  from  the  Civil  law  has  no  peculiarities 
Molloo  March  &•  Co.  v.  The  Court  of  debarring  its  ajiplication  to  British 
Wards  (1872),  L.  R.,  Ind.  App.,  Sup.  subjects  in  India. 

Vol.  at  p.  100  ;    Ram  Lall  Singhv.  Lill  3  (1868)  9  W.  R.,  230,  at  p.  232. 
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all  cases  except  those  relating  to  inheritance  or  succession  to 
lands,  rents,  and  goods,  and  all  matters  of  contract  and  dealing 
between  party  and  party  in  which  a  Hindu  or  Mahomedan 
is  a  defendant,  in  which  case  the  Hindu  or  Mahomedan  law, 
if  any,  must  be  applied.1 

In  conformity  with  these  provisions,  High  Courts  have  felt 
themselves  bound  to  apply  the  English  law  in  cases  of  ease- 
ments arising  within  their  jurisdiction.2 
General  appli-       And  in  tribute  to  English  principles  and  in  reference  to 
Hsh°prhiciplea  ^ieir  application  to  the  subject  of  easements  in  India,  both  in 
in  Presidency-  the  Presidency-towns  and  in  the  mof  ussil,  Mr.  Whitley  Stokes 
mofussil.         observes  3  that  the  law  of  England  "  being  just,  equitable,  and 
"  almost  free  from  local  peculiarities,  has,  in  many  cases,  been 
"  held  to  regulate  the  subject  in  this  country."  4 


Indian  Limi- 
tation Acts. 


Act  XIV  of 
18DD. 


E.    Repealed  Indian  Enactments  relating  to  Easements.— 

Under  this  head  the  Limitation  Acts,  XIV  of  1859,  IX  of 
1871,  XV  of  1877  require  some  passing  mention. 

Act  XIV  of  1859  was  repealed  by  Act  IX  of  1871,  repealed 
in  turn  by  Act  XV  of  1877,  itself  repealed  by  the  Act  now  in 
force,  IX  of  1908. 

All  these  Limitation  Acts  applied  to  the  whole  of  British 
India,  except  that  the  Act  of  1877  was,  as  regards  the  definition 
of  "  Easements  "  and  sections  26  and  27,   displaced  by  the 


1  Webbe  v.  Lester  (1865),  2  Bom.  H.  C. 
.ii  p.  .in  ;  set  also,  as  to  the  extent  of 
English  law  t<>  he  administered,  Brough- 
ton's  ('i\il  Procedure  Code,  VJ11  of 
1859,  Ith  Ed.,  p.  393  ;  and  Morley's 
Digest,  Vol.  I,  p.xxii  of  the  Introduction. 

2  Bagram  \.  Khettranath  Kar/ormah 
(1869),  .1  J5.  I-.  R.,  o.  «'.  .)..  Is  ;  Bhutan 
Mohan  Banerjee  \.  Elliott  (1870), 
•>  Ii.  L.  I..,  s.j  ;  Modhoosoodun  Dey  v. 
Bi    onath  Dey  (1875),  16  I'..  I..  I;..  361. 

a  Mai i  nt  ( Ibjeci  i  and  Ri  ■>,  ons, 

hull   ill      K:i    i   in ■   lit,,    BUI,     I  880,    <■'"    'II'     "I 

India,    1880,  Part  V,  July  to  Dec,  i>. 


4  In  Bengal,  Bagram  v.  Khettranath 
Karformah  (1869),  3  B.  L.  R.,  O.  C.  J., 
IS;  Bhvban  Mohan  Banerjee  v.  Elliott 
(1870),  (i  B.  L.  R.,  85  ;  Modhoosoodun 
Dey  v.  Bissonath  Dey  (1875),  15  B.  L.  R., 
3<>l.  In  Bombay,  Cullian  Doas  Kirpa- 
ram  v.  Cleveland  (istii'),  2  I  ml.  Jur., 
().  S.,  Hi;  Ratanji  II.  Bottlewalla  v. 
Edalji  II.  Bottlewalla  (1871),  8  Bom. 
Jl.  «'.,  (>.  ('.  .1..  L81.  In  the  mofussili 
Ponnusawmi  Tevar  v.  The  Collator  of 
Madura  (1869),  r>  Mad.  II.  C,  <>,  23,  21; 
Krishna  Ayyarv.  Vencatachella  Mudali 
(1872),  7  Mad.  II.  <'.,  60;  Morgan  v. 
Kirby  (ls7S),  l.  L.  R.,  2  Mad.,  10. 
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Indian  Easements  Act  in  the  territories  to  which  the  latter  Act 
extended.1 

Although  thu  Act  of  185(J  contained  no  express  reference 
to  easements,  it  is  a  matter  of  historical  interest  that  the  High 
Courts  of  Bengal  and  Madras,  at  a  time  when  there  was  no 
precise  rule  in  the  mofussil  as  to  the  period  of  uninterrupted 
enjoyment  required  to  establish  an  easement,  shewed  an  in- 
clination by  analogy  to  section  1,  clause  12,  of  the  Act,  to  adopt 
twelve  years  as  such  period.-  But  the  Bombay  High  Court 
declined  to  accept  such  analogy  on  the  ground  that  the  long- 
established  law  of  Bombay  required  a  period  of  twenty  years 
for  the  establishment  of  an  easement.3 

The  first  Indian  Act  which  expressly  recognised  Easements  Act  IX  of 
was  the  Limitation  Act,  IX  of  1871.  187L 

It  contained  no  interpretation  of  "  Easement  "  as  appeared  Section  27. 
in  section  3  of  the  Limitation  Act,  XV  of  1877,  but  by  section 
27  it  provided  for  the  acquisition  of  an  easement,  whether 
affirmative  or  negative,  by  its  enjoyment  as  an  easement, 
as  of  right  and  without  interruption,  for  a  period  of  twenty 
years. 

And  by  section  28  of  the  same  Act  the  time  of  any  such  Section  28. 
enjoyment  during  the  continuance  of  a  life  estate,  or  lesser 
interest  exceeding  three  years,  in  the  servient  tenant  was  to  be 
excluded  in  the  computation  of  the  said  period  of  twenty  years 
in  favour  of  a  reversioner  who  should  resist  the  claim  to  the 
easement  within  three  years  next  after  coming  into  possession. 

In  the  second  schedule  to  the  Act,  Articles  31,  32,  40  and 
118  provided  for  the  limitation  of  suits  for  the  disturbance  of 
easements,  and  Art.  140,  for  the  declaration  of  rights  to  ease- 
ments.4 

1  At  first  Presidency  of  Madras,  3  NarotamSapuv.  Ganpatrav  Pandu- 
Central  Provinces  and  Coorg,  later  by  rang  (1871),  8  Bom.  H.  C.  O.  C.  J.,  69. 
Act  VIII  of  1801,  Presidency  of  Bombay  4  Under  Articles  31  &  32,  in  respect 
and  the  N.-W.  Provinces  and  Oudh,  of  suits  for  damages  for  obstruction 
now  the  United  Provinces.  and  diversion  of  a  way  or  watercourse 

2  Joy  Prokash  Singh  v.  Ameer  Ally  respectively,  the  limitation  was  two 
(1868),  9  W.  R.,  91  ;  Ponnusawmi  years.  Under  Article  -10  in  respect  of 
Tevar  v.  The  Collector  of  Madura  (1869),  suits  for  the  disturbance  of  other 
5  Mad.  H.  C,  at  p.  21.  easements  the  limitation  was  also  two 
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Act XV of  The  first  definition  of  "Basement"  appeared  in  section  3 

(interpretation  clause)  of  Act  XV  of  1877.1     It  was  practically 

interpret*-      in  the  same  terms  as  section  2  (5)  of  the  present  Act,  IX  of  1908,2 

tion  of "  Ease-         i  •      1     1     i  n ,      -  -, 

ruent,"  ancl  included  profits  a  prendre. 

Sections  26  Further,  sections  26  and  27  of  Act  XV  of  1877  contained 

the  same  provisions  regarding  easements  as  those  which  were 
embodied  in  the  corresponding  sections  27  and  28  of  the  Act 
of  1871,  except  that  section  28  of  the  latter  Act  expressly 
excluded  easements  of  light  and  air  from  its  operation,  and 
that  section  27  of  the  Act  of  1877  applied  to  all  easements.3 

Articles  36,  37,  and  38  of  the  second  schedule  to  the  Act  of 
1*77  corresponded  with  Articles  40,  31,  and  32,  respectively, 
of  the  previous  Act,  but  differed  in  the  respect  that  Articles  37 
and  38  made  three  years  instead  of  two  years  the  period  of 
limitation. 

Further,  Article  120  of  the  Act  of  1877  corresponded  with 
Article  118  of  the  Act  of  1871. 

Subject  to  the  provisions  of  section  26  with  reference  to 
easements  acquired  by  long  enjoyment,  Article  120  governed 
suits  for  injunction  to  restrain  or  remove  the  disturbance  of 
easements.4 

In  Act  XV  of  1877  there  was  no  article  corresponding  with 
Article  146  of  Act  IX  of  1871.5 

years,  and  under  Article  118  in  respect  because  the  reasons  which  led  to  tlio 

<>f  suits  not  specially  provided  for  else-  insertion    of   a   like    exception    in    the 

where  in  the  schedule,  six  years.     For  English  Prescriptive  Act  did  not  seem 

tin'    application     of    this    article,    see  to    apply   to    India    (Gazette   of   India, 

Chap.  XI,  Part   III  (5).     The  limitation  Part  V,  January  to  June  1877,  p.  II.-?). 

under   Article    I  Ki  was  twelve  years.  Sections  2<>  and   27  of  the  Act  of  1877 

1  This    definition    was    repealed    by  were  also  repealed  by  s.  3  of  the  Indian 

s.   '.I  of  the   Indian    Easements  Act   so  Easements   Art,    1882,   as   regards  the 

far  as  concerned  the  territories  to  which  territories    to    which    the    latter    Act 

that  Act  applied,  as  to  which  see  suj  ra.  extended. 

-  8et  mini  under  F,  and  App.  I\.  ''  See   Kanakasdba  v.   Mattu  (1890), 

'■'■    \    does  s.  27  of  the  present   Indian  [.  L.  R.,  13  Mad.,  445, 
Limitation   Act,   IX  of   I  '.ins,  see  infra  •'•  The    articles   of   the    Act   of    1877 

under    !•'.    and    App.    IV.     From    the  were  not  repealed  by  the  Indian  Ease- 

tatement   oi   Objects  and    Reasons   in  ments  Act,  hut   Act   XV  of  is77  is  no 

th.-  Indian   Limitation   Bill  of   is?7,  it  longer   in    force   having   been   repealed 

appears  ih.it  the  exception  d    t<>  light  intotohi  the  present  Indian  Limitation 

•  oid    ah    u.i     omitted    because    it    was  Act,  IX  of   L 908,  as  to  which  see  infra 

thought    to   complicate   the   law-,   and  under  F.  and  App.  IV. 
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It  has  been  laid  down  by  the  Privy  Council  that  the  objecl  Object  of  Acts 
of  Act  IX  of  1871  was  to  facilitate  the  establishment  of  rights  lx1<v,lsV 

°         and  A\   oi 

of  easements  by  allowing  an  enjoyment  of  twenty  years,  if  is77. 
exercised  under  the  conditions  prescribed  by  the  Act,  to  give  TheBe  .Acta 
without  more,  a  title  to  easements,  but  that  the  Act  was  remedial,  prohibitory  or 
and  was  neither  prohibitory  nor  exhaustive.  exhaustive. 

Under  it  a  man  might  acquire  a  title  who  had  no  other 
right  at  all,  but  it  did  not  exclude  or  interfere  with  other  titles 
and  modes  of  acquiring  easements.1 

This  decision  has  been  followed  by  the  Indian  Courts  with 
reference  to  the  Act  of  1S77.2 

F.  Unrepealed  Indian  Enactments  relating  to  Easements. — 

It  will  be  convenient  to  notice  these  Acts  in  chronological  Act  VIII  of 

order  1873' s'  8'  cls- 

omer-  (ft)and(i),and 

The  first  unrepealed  Indian  enactment  on  this  subject  is  s.  32,  cl.  (/>), 
Act  VIII  of  1873,  an  Act  of  the  Governor- General  in  Council 
entitled  "  The  Northern  India  Canal  and  Drainage  Act,"  and 
applying  to  the  Punjab,  North- Western  Provinces  and  Oudh, 
and  the  Central  Provinces. 

By  section  8,  clause  (li),  it  is  provided  that  compensation  Compensa- 
will  be  awarded  by  Government  as  regards  damage  done  in 
respect  of  any  right  to  a  watercourse  or  the  use  of  any  water 
to  which  any  person  is  entitled  under  the  Indian  Limitation 
Act,  1871,  Part  IV. 3 


1  Rajrup  Koer  v.  Abul  Hossein  (1880),  Saheb  v.  The  Secretary  of  State  (1880), 
I.  L.  R.,  6  Cal.,  394  ;    7  C.  L.  R.,  529  ;  I.  L.  R.,  5  Mad.,  226  ;  Sri  Raja  Vericherla 

7  Ind.  App.,  240  ;  and  see  Modhoosoo-  v.  Sri  Raja  Satracherla  (1881),  I.  L.  R., 
dun  Dey  v.  Bissonath  Dey  (1876),  15  5  Mad.,  253  ;  Arzan  v.  Rakhal  Chunder 
B.  L.  R.,  361.  See  further,  Chap.  VII,  Chowdhry  (1883),  T.  L.  R,,  10  Cal.,  214  ; 
Part  II.  Eshan  Chandra  Samanta  v.   Nil  Mqni 

2  Achul  Malta  v.  Rajun  Mahta  Singh  (1908),  I.  L.  R.,  35  Cal.,  is.".]  ; 
(1881),  I.  L.  R.,  6  Cal.,  812  ;  Koylash  and  see  The  Delhi  and  London  Bank  v. 
Chunder  Chose  v.  Sonatun  Chung  Hem  Lall  Dutt  (1887),  I.  L.  R.,  14  Cal., 
Barooie  (1881),  I.   L.   R.,   7  Cal.,   132;  839.     The     same     would     presumably 

8  Cal.  L.  R.,  281  ;  Charu  Sumo/car  v.  hold  good  under  the  present  Indian 
Dokouri      Chunder      Thaloor      (1882),  Limitation  Act,  IX  of  1908. 

I.  L.  R.,  8  Cal.,  956  ;    10  Cal.  L.  R,,  577  ;  3  With  which  Part  IV  of  the  Limita- 

Punja  Kuvarji  v.   Bai  Kuvar  (1881),  tion    Act,    1877,    and    of    the    present 

I.  L.  R.,  6  Bom.,  20  ;    Srinivasa  Rau  Limitation  Act,  1908,  corresponds. 
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Bengal  Act, 
III  of  1S76, 
s.  11,  cl.  (g). 
Compensa- 
tion. 


Clause  (/)  of  the  same  section  provides  how  the  amount  of 

such  compensation  is  to  be  determined. 

Compensa-  By  section  32,  clause  (h),  of  the  same  Act  no  claim  is  to  be 

awarded"  "°  ma^e  against  Government  for  compensation  in  respect  of  loss 

caused  by  the  failure  or  stoppage  of  the  water  in  a  canal  by 

reason  of  any  act  beyond  the  control  of  Government.1 

The  next  Act  in  order  of  time  is  an  Act  of  the  Bengal 
Council,  Act  III  of  1876,  called  "  The  Bengal  Irrigation  Act." 
By  section  11,  clause  (g),  of  this  Act  it  is  provided  that 
compensation  may  be  awarded  as  regards  damage  done  in 
respect  of  any  right  to  a  watercourse  or  the  use  of  any  water 
to  which  any  person  is  entitled  under  the  Limitation  Act  of 
1871,  Part  IV.2 
Specific  Relief  Then  comes  the  Specific  Belief  Act,  I  of  1877,3  which 
Act,  I  of  1877.  extends  to  the  whole  of  British  India  except  the  Scheduled 
Districts  as  defined  in  Act  XIV  of  1874.4  Sections  52  to  57 
deal  with  the  subject  of  preventive  relief  by  temporary, 
perpetual,  and  mandatory  injunctions  to  prevent  and  remedy 
the  disturbance  of  easements. 

Section  54  of  the  same  Act  recognises  the  alternative 
method  of  relief  by  damages. 

The  next  Act  dealing  with  easements  is  the  Transfer  of 
W°ffil82Ct'  Property  Act,  IV  of  1882,  which  by  section  6,  clause  (c), 
b.  6,cl.  (c),  provides  that  an  easement  cannot  be  transferred  apart  from 
the  dominant  heritage,  and  by  section  8  provides  that  unless 
a  different  intention  is  expressed  or  necessarily  implied  a 
transfer  of  property5  passes  forthwith  to  the  transferee  the 
easements  annexed  thereto. 

Next  in  order  comes  the  Indian  Easements  Act,  V  of  1882, 
which  applied,  in  the  first  instance,  only  to  Madras,  the  Central 
Provinces,   and   Coorg,   until    extended    by   Act   VIII  of  1891 


Preventive 
Relief. 


Transfer  of 


and  s.  8. 


Indian  Easo- 
m<  nt  3  Act.  V 

of   I  SSL'. 


1  Amended  </un  X.-W.  Frontier 
Provinces  by  the  NT.-W.  Frontier  Law 
and  Justice,  I',.-.  VII  of  L901,  a.  <> 
( i )  (/,),  by  the  lib  i  it  ui  ion  of  i  he  n  on  Is 
"Chief  Commissioners"  for  "  Local 
( lovernmenl ." 

-  See  footnote  :t.  p.  15. 


:i  See  App.  V. 

*  As  amended  and  in  part  repealed, 
see  Unrepealed  General  Acts  <>f  the 
<  ;..\  ernor  <  General  of  I  ndia  in  I  louncil, 
Vol.  II,  lili  Ed.,  pp.  i  aeq. 

■■  See  further,  chap.  VI,  Part  I. 
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to  Bombay  and  tho  North- Western  Provinces  and  Oudh.     It 
came  into  force  on  1st  July  1882.1 

Then  comes  Act  VIII  of  1891,  entitled  an  Act  to  extend  the  Act  VIIT  of 
Indian  Easements  Act,  1882,  to  certain  areas  in  which  that  189L 
Act  is  not  in  force,  whereby  the  Indian  Easements  Act  was 
extended  to  Bombay,  the  North- Western  Provinces,  and  Oudh. 

It  may  here  be  mentioned  that  suits  relating  to  easements 
instituted  in  Bombay,  the  North- Western  Provinces,  and  Oudh 
after  the  passing  of  the  Indian  Easements  Act  but  before  the 
passing  of  Act  VIII  of  1891,  have  been  held  not  to  be  governed 
by  the  Indian  Easements  Act.2 

Next   comes   the   Land   Acquisition   Act,    I   of   1894,    by  Land  Acq  nisi  - 

section  3.   clause   (b),   whereof,   it  is   provided  that,   for  the  ^?" Act' J  °f 
v  '  x  ]894,  s.  3,  cl. 

purposes  of  this  Act,  a  person  shall  be  deemed  to  be  interested  (h). 
in  land  if  he  is  interested  in  an  easement  affecting  the  land. 

The  Criminal  Procedure  Code,  Act  V  of  1898,  section  147,3  crim.  Proc. 
prescribes  the  procedure  to  be  followed  by  Magistrates  in  cases  c°dc,  AfLof 
of  dispute  concerning  easements.4 

The  Civil  Procedure  Code,  Act  V  of  1908,  by  Order  XXXIX,  Civ.  Proc. 
rules  1-5,  regulates  the  subject  of  temporary  injunctions.5         1898  s  39 

Lastly  comes  the  Indian  Limitation  Act  1908,  Act  IX  ofrr.  1-5. 
1908,6  the  definition  of  easement  in  section  2  (5)  of  which  has  Limitation 

.  Act  IX  of 

already  been  referred  to  as  adopting  the  previous  inclusion  of  i9osf 

profits  a  prendre  in  easements.7 

It  extends  to  the  whole  of  British  India,8  but  by  the  saving 

enacted  in  section  29  (3)  the  above  definition  of  easement  and 


1  For  the  history  of  the  Act,  see  v.  Our  Sahay  Singh  (1912),  I.  L.  R., 
Appendix  VIII.  39  Cal.,  500. 

2  Udit  Singh  v.   Kashi  Ram  (1892),  6  See  App.  X. 
I.    L.    R.,    14    All.,    185;     Wutzler   v.  6  See  App.  IV. 

Sharpe  (1893),  I.  L.  R,,   15  All.,  283  ;  7  See  supra  under  E,  also  App.  IV. 

Chunilalv.  Manishanker  (1893),  I.  L.  R.,  8  S.  1  (2).     "  British  India  "    moans 

18  Bom.,  616.  all    territories     and    places  within    H. 

3  See  App.  IX.  Majesty's  dominions  which  are  for  the 

4  As  to  the  power  of  a  magistrate  time  being  governed  by  H.  Majesty 
under  this  section,  see  Pasupaii  Nath  through  the  Governor-General  in  India 
Bose  v.  Nando  Lall  Bose  (1900),  5  Cal.  or  through  any  Governor  or  other 
W.  N.,  67  ;  Lalit  Chandra  Neogi  v.  officer  subordinate  to  the  Governor- 
Taritii  Proshad  Gupta  (1901),  5  Cal.  General  in  India,  General  Clauses  Act, 
W.    N.,    335;     Ambica    Prasad   Singh  X  of  1897,  s.  3  (7). 


(    48    ) 

sections  26  and  27  dealing  with  the  acquisition  of  casements  are 
not  to  apply  to  cases  arising  in  the  territories  to  which  the 
Indian  Easements  Act,  1882,  may  for  the  time  heing  extend.1 

It  is  noticeable  that,  as  regards  the  acquisition  of  easements, 
the  Act  of  1908  differs  from  the  Act  of  1877  in  two  respects, 
in  that  (1)  section  26  (2)  definitely  provides  a  rule  for  the 
acquisition  of  easements  against  the  Government,  following 
the  last  clause  of  section  15  of  the  Indian  Easements  Act, 
V  of  1 882, 2  and  (2)  illustration  (fr)  to  section  26  of  the  earlier 
Limitation  Act  has  been  omitted  as  going  beyond  the  terms  of 
the  section  which  does  not  require  "  actual  user."  3 

Articles  36,  37,  38,  and  120  reproduce  articles  36,  37,  38,  and 
120  of  the  repealed  Act,  XV  of  1877.4 


Part  III. — Present  Law  in  force  in  British  India  relating  to 
Easements. 

In  Part  II  of  this  chapter  have  been  noticed  generally,  as  to 

history  and  present  application,  the  law.  statutory  and  other,  by 

which  the  subject  of  easements  is  regulated  in  British  India. 

Local  divi-  It  may  be  useful  here  to  summarise  that  law,  as  it  now 

sions  of  the     exists,  in  accordance  with  the  local  or  geographical  divisions 

subject. 

of  the  subject. 

Bengal.  1.  In  Bengal— 

(a)  The  Bengal  Irrigation  Act,  III  of  1876,  section  11, 

clause  (g). 

(b)  The  Specific  Relief  Act,  I  of  1877,  sections  52-57.5 


1   See    supra.     See   the    sections    set  5   Extended    under     the     Scheduled 

out  in  Aji[i.  IV.  Districts  Act  to — 

-  Thus     settling     the     conflict     of  («)   Western  Jalpaiguri  (see  Gazette 

r.|)ini(in     between     the    Calcutta    and  of  India,  16th  December,  1882, 

Bombay   lliu'li   Courts  on  the  subject,  Part  I,  p.  511). 

ste    Notes    on    Clauses     annexed     to  (/<)   Districts  of  Hazaribagh,  Lohar- 

Statement    of    Objects    and    Reasons,  daga,  and  Manbhum,  and  Per- 

Oa  eite  o)  India,  ems.  Pari  V,  p.  26.  gana   Dhalbhumin   District  of 

:i  Ibid.,   and     see    Koylash    Chunder  Singbhum  (see  Gazette  of  India, 

Grace  v.  Sonalun  Chung Barooii  d«8l),  Hiili  of  February  L87/8,  Pari   I, 

I.  I..  R.,  7  Cal.,  132.  I>.  82). 
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-(c)  The  Transfer  of  Property  Act,  IV  of  1882,  section  6, 
clause  (c),  and  section  8. 

(d)  Land  Acquisition  Act,  I  of  1894,  section  3,  clause  (b). 

(e)  Criminal  Procedure  Code,  Act  V  of  1898,1  section  147. 
(/)  Civil  Procedure  Code,  Act  V  of  1908,2  Order  XXXIX, 

rules  1-5. 

(g)  The  Indian  Limitation  Act,  IX  of  1908,  section  2  (5) 
(definition  of  easements),  sections  2G  and  27  (ac- 
quisition of  easements),  section  29  (3)  (saving  in 
respect  of  the  Indian  Easements  Act,  1882),  and 
Articles  36,  37,  38,  120. 

(It)  In  Calcutta  (as  subject  to  the  Original  Civil  Juris-  In  the  High 
diction  of  the  High  Court),  the  principles  of  the  Couifc- 
English  Law  of  Easements  as  developed  out  of  the 
doctrines  of  the  common  law  and  equity  and  resting 
on  judicial  authority. 

((')  In  the  mofussil,  i.e.  Bengal  outside  the  Original  Civil  In  the  mo- 
Jurisdiction  of  the  High  Court,  the  principles  of 
justice,  equity,  and  good  conscience  which  have 
been  interpreted  to  mean  the  English  law  where 
the  application  of  such  law  is  suited  to  the  usages 
and  habits  of  the  people. 

2.  In  Bombay — 

(a)  The  Specific  Eelief  Act,  I  of  1877,  sections  52-57.3       Bombay. 

(fc)  The  Transfer  of  Property  Act,  IV  of  1882,  section  G, 
clause  (c),  and  section  8. 
This   Act   was   extended   to   the   whole   of   the   territories 


]   In    force    (with    modifications)    in  See     Unrepealed     Gen.    Acts    of    the 

the  Sonthal  Perganas,  sec  the  Sonthal  Governor-General  of  India  in  Council, 

Perganas    Justice    Regulation,    V    of  4th  Ed.,  Vol.  V,  p.  39. 

1893,  s.  4,  as  amended  by  the  Sonthal  2  As  to  the  extension  of    the   Code 

Perganas  Justice  and  Laws  Regulation,  to   the   Scheduled   Districts   and   other 

III  of   1899,  Ben.   Code.     In  force  by  local  areas,  sec  Unrepealed  Acts  of  the 

notification  under  the  Scheduled  Dis-  Governor-General  of   India  in  Council, 

trictsAct,  XIV  of  1874,  in  the  Scheduled  4th  Ed.,  p.  141. 

Districts     of    Ha  zariba  gh,     Lohardaga  3  Extended    to    Sindh,    one    of    tho 

(now  the  Banchi  District),    Manbhum  Scheduled      Districts,      Bombay      (see 

and  Palamau  and  in  Pergana  Dalbhum  Gazelle   of  India,   4th  December    1880, 

and     the     Kolhan     in     the     Singbhum  Part  I,  p.  670). 
District,  and  in  the  Pergana  of  Manpur. 

P.E.  4 
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(other  than  the  Scheduled  Districts)  under  the  administration 
of  the  Government  of  Bombay  from  the  1st  January  1893.1 

(c)  Indian  Easements  Act,  V  of  1882.     The  whole. 

This  Act  was  extended  to  the  territories  administered  by 
the  Governor  of  Bombay  by  Act  VIII  of  181)1  which  received 
the  assent  of  the  Governor- General  in  Council  on  the  Gth 
March  1891. 

(d)  Land  Acquisition  Act,  I  of  1894,  section  3,  clause  (b). 

(e)  Criminal  Procedure  Code,  Act  V  of  1898,  section  147. 
(/)  Civil  Procedure  Code,  Act  V  of  1908,  Order  XXXIX, 

rules  1-5. 
(g)  The  Indian  Limitation  Act,  IX  of  1908,  Articles  36, 
37,  38,  120. 

3.  In  the  "North-Western  Provinces  and  OucTIl  2 — ■ 

The  N.-W.  P.  (a)  The  Northern  India  Canal  and  Drainage  Act,  VIII 

and  0udh"  of  1873,  section  8,  clauses  (h)  and  (i),  and  section 

32,  clause  (&). 
(h)  Otherwise,    the   same   law    as   in   Bombay,    Madras, 
the  Central  Provinces,  and  Coorg. 
The  Indian  Easements  Act  was  extended  to  the  North- 
Western  Provinces  and  Oudh  by  Act  VIII  of  1891. 

4.  In  Madras — 

Madras.  The  same  law  as  in  Bombay,   North- Western  Provinces, 

Oudh,  Central  Provinces,  and  Coorg,  except  that  the  Indian 
Easements  Act  was  made  applicable  to  Madras  in  the  first 
instance,  and  accordingly  came  into  force  I  here  on  the  1st  July 
1 882. 

5.  In  the  Central  Provinces  and  Coorg — ■ 

The  Central  The  Same  law  as  in  Madras,3  excepting  that  the  Northern 

Pjovincesand  j, „>,;.,,  Canal  and  Drainage  Act,  VIII  of  1873,  section  8,  clauses 

1  Set     Bombay    Government  Gazette,  (a)  The  Scheduled  Districts  of  the 
1892,  Pari   [,p,  1071.  Central  Provinces  (see  Gazette  of 

2  Now     known     as    "  Th<  United  India,   J.'iih     December    1  s 7 '. > , 
l'i">. Pari  I.  p.  77:!). 

»  The  Sj .■  •  if I-    Relief    lei    l  of   1*77  (6)  Coorg  (aee  GazetU  of  India,  3rd 

has  ba  "  i  xtended  to —  June  LS82,  Part  I,  \>.  217). 
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(h)  and  (i),  and  section  32,  clause  (b),  applies  to  the  Central 
Provinces  and  not  to  Madras  or  Coorg. 

0.  In  tJie  Punjab — 

(a)  The  Northern  India  Canal  and  Drainage  Act,  VIII  The  Punjab. 

of  1873,  section  8,  clauses  (It)  and  (i)  and  section 
32,  clause  (b). 

(b)  The  Specific.  Relief  Act,  I  of  1877,  sections  52-57. l 

(c)  Land  Acquisition  Act,  I  of  1894,  section  3,  clause  (b). 

(d)  Criminal  Procedure  Code,  Act  V  of  1898,  section  147. 
(c)  Civil  Procedure  Code,  Act  V  of  1908,  Order  XXXIX, 

rules  1-5.2 

(/)  The  Indian  Limitation  Act,  IX  of  1908,  sections  2  (5), 
20,  27,  and  Articles  30,  37,  38,  120. 

(g)  The  principles  of  justice,  equity,  and  good  conscience 
had  formerly  to  be  applied  by  the  Punjab  Chief 
Court  under  Act  IV  of  1800,  section  19,  in  the 
exercise  of  its  original  and  appellate  jurisdiction. 
Act  IV  of  1800  was  repealed  by  Act  XVII  of  1877, 
in  turn  repealed  (except  as  regards  section  18)  by 
Act  XVIII  of  1884,  itself  repealed  by  Punjab 
Courts  Act,  III  of  1914.  In  the  last  three  Acts 
nothing  is  said  as  to  the  law  to  be  applied,  but  the 
Court  would  no  doubt  follow  the  principles  of 
English  law  in  the  absence  of  any  specific  rule  of 
Indian  law  or  well-established  custom.3 

7.  In  Assam — 

The  territories  within  the  Chief  Commissionership  of  Assam  Assam. 
form  part  of  the  Scheduled  Districts  specified  in  the  First 
Schedule  to  Act  XIV  of  1874.  Therefore,  any  Act  of  the 
Governor-General  in  Council  which  though  extended  to  British 
India  is  expressly  excepted  from  operation  in  the  Scheduled 
Districts  would  not  be  in  force  in  Assam  unless  subsequently 

1  Extended    to    the    Scheduled    Dis-       triets  of  the  Punjab. 

tricts    of    the    Punjab    (see    Gazette    of  3  Sec  Punjab  Record,  No  SO  of  1876, 

India,    September    22,    1877;    Part    I,  and  Gazette  of  India,  July  to  December 

p.  562).  1880,  Part  V,  p.  476. 

2  Extended    to    the    Scheduled    Dis- 
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extended  thereto  by  notification  under  the  Scheduled  Districts 
Act,  XIV  of  1874.  i 

But  Acts  of  the  Governor- General  in  Council  which  are 
expressed  to  extend  to  the  whole  of  British  India  without  ex- 
ception would  now  extend  also  to  Assam  as  being  "  territory 
"  within  H.  Majesty's  dominions  for  the  time  being  governed  by 
"  H.  Majesty  through  the  Governor- General  in  India,  or 
"  through  any  Governor  or  other  officer  subordinate  to  the 
"  Governor- General  in  India."  2 

Generally  speaking,  under  section  37  of  Act  XII  of  1887,3 
the  law  to  be  administered  in  the  Civil  Courts  of  Assam,  which 
are  subject  to  the  superintendence  of  the  Calcutta  High  Court, 
is,  in  the  absence  of  any  other  law  for  the  time  being  in  force, 
the  law  of  justice,  equity,  and  good  conscience.4 

8.  In  Burma — 
Burma.  By  section  2  of  Act  XX  of  188G,  called  the  Upper  Burma 

Laws  Act,  Upper  Burma  and  Lower  Burma,  the  latter  being 
then  known  as  British  Burma,  were  constituted  one  province 
called  Burma. 

By  section  3  (a)  of  the  Burma  Laws  Act,  XIII  of  1898 
(repealing  Act  XX  of  188G)  the  expression  "  Burma  "  means 
the  territories  for  the  time  being  administered  by  the  Lieutenant- 
Governor  of  Burma. 

By  section  7  of  the  same  Act  (XIII  of  1898)  the  expression 
"  British  Burma  "  or  "  Burma  "  occurring  in  any  enactment 
in  force  on  the  24th  September  188G  in  any  part  of  Lower 
Burma  and  still  in  force  is  to  be  read  as  "  Lower  Burma." 

Acts  of  the  Governor- General  in  Council  expressed  to  extend 

to  the  whole  of  British  India,  without  exception,  would  now  be 

in  force  in  Burma  by  virtue  of  the  wider  meaning  given  to 

British  India  "  by  section  3  (7)  of  the  General  Clauses  Act, 

X  Of  18!  17. 


1  See  B8,  3  ■'.  Ameer  Ali'a  Civil  Procedure  in  British 

2  >s";    the    extended    definition    of  India,  pp.  31,  '.'>-. 

"British    India"   in    General   Clauses  3  The  Bengal,  N.-W.  I'.  and  Assam 

Act,  -\  <>f   1897,  h.  :t  (7).  an,l  the  in-  Civil  Courts  Act. 

struetive     note     in      VVoodroffe     and  4  Ibid.,  s.  37  (2). 
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For  present  purposes  it  will  be  convenient  to  take  Lower 
Burma  and  Upper  Burma  separately. 

(1)  In  Lower  Burma— 

(a)  Specific  Relief  Act,  I  of  1877,  sections  52-57.  Lower  Burma. 

(b)  Transfer  of   Property   Act,    IV   of   1882,   section   6, 

clause  (c),  and  section  8.  This  Act,  as  regards 
Lower  Burma,  is  in  force  only  in  tho  area  included 
within  the  limits  of  Rangoon  Town  as  from  time  to 
time  defined  for  the  purposes  of  the  Lower  Burma 
Courts  Act  1900,  and  within  the  Municipalities  of 
Moulmein,  Bassein  and  Akyab,  to  which  it  was 
extended  from  the  1st  January  1893.1 

(c)  Land  Acquisition  Act,  I  of  1894,  section  3,  clause  (b). 

(d)  Criminal  Procedure  Code,  Act  V  of  1898,  section  147. 

(e)  Civil  Procedure  Code,  Act  V  of  1908,  Order  XXXIX, 

rules  1-5. 
(/ )  The  Indian  Limitation  Act,  IX  of  1908,  sections  2  (5), 
2G,  27,  and  Articles  36,  37,  38,  120. 

(2)  In  Upper  Burma — 

(a)  Specific  Relief  Act,  I  of  1877,  sections  52-57.2  Upper  Burma. 

(b)  Land  Acquisition  Act,  I  of  1894,  section  3,  clause  (fr).3 

(c)  Criminal  Procedure  Code,  Act  V  of  1898,  section  147.4 

(d)  Civil  Procedure  Code,  Act  V  of  1908,  Order  XXXIX, 

rules  1-5. 

(e)  The  Indian  Limitation  Act,  IX  of  1908,  sections  2  (5), 

26,  27  and  Articles  36,  37,  38,  120. 

Generally — By  Regulation  No.  VIII  of   1886,  providing  for 

the  administration  of  Civil  Justice  in  Upper  Burma,  section 

87,  sub-section  (2),5  the  Courts,  in  cases  not  provided  for  by 

sub-section  (1)  of  the  same  section,  which  sub-section  does  not 

1  See.  Burma  Gazette,  1904,  Part  I,  3  See  Act  XIII  of  1898,  s.  4  (1),  and 
pp.  628,  684.  First  Schedule. 

2  Extended  to  Upper  Burma  (except  4  In  force  in  Upper  Burma  including 
the  Shan  States),  see  Gazette  of  India,  the  Shan  States,  sec  Burma  Gazette, 
1893,  Part  II,  p.  272,  and  declared  in  1898,  Part  I,  p.  322. 

force  in  Upper  Burma  by  the  Burma  5   Re-enacted    in    s.  4    (2)    of    Upper 

Laws  Act,  XIII  of  1898,"  s.  4(1),  and       Burma   Civil   Courts     Rep.    I   of    1896, 
First  Schedule.  repealing  Reg.  VIII  of  1886. 


(     54     ) 

relate  to  easements,  are  to  act  according  to  justice,  equity,  and 
good  conscience. 

(3)  In  Burma  generally— 
Burma  Act  XIII  of  1898,  the  Burma  Laws  Act,  repealing  section 

genera  y.  ^  ^  ^  -^  ^  jgg9,  provides  as  follows,  by  section  IB,  which 
reproduces  the  repealed  section,  for  the  law  to  be  administered 
by  the  Courts  in  Burma,  namely  : — 

"  Subject  to  the  provisions  of  sub-section  (1)  "  (which  does 
not  apply  to  easements),  "  and  of  any  other  enactment  for  the 
"  time  being  in  force,  all  questions  arising  in  civil  cases  insti- 
"  tuted  in  the  Courts  of  Eangoon  shall  be  dealt  with  and 
"  determined  according  to  the  law  for  the  time  being  adminis- 
"  tered  by  the  High  Court  of  Judicature  at  Fort  William  in 
"  Bengal  in  the  exercise  of  its  ordinary  original  civil  juris- 
"  diction."  » 

"  In  cases  not  provided  for  by  sub-section  (1)  or  sub-section 
"  (2),  or  by  any  other  enactment  for  the  time  being  in  force, 
"  the  decision  shall  be  according  to  justice,  equity,  and  good 
"  conscience."  2 

1  S.  13,  sub-section  (2).     Under  the      ceased  to  exist,  and  a  Chief  Court  for 
Lower  Burma  Courts  Act,  VI  of  1900,       Lower  Burma  has  been  established, 
the  Recorder's  Court  in  Rangoon  has  2  S.  13,  sub-section  (3). 
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CHAPTER  II. 
Characteristic   Features  of  Easements. 


Association     of     Easements     with  Exercise  oj  Easement  creates  no  right 

dominant  and  servient  tenements  55           in  favour  of  servient  owner        ...  59 

Restrictive  character  of  Easements...  56       Easement  attaches  to  soil  of  servient 

Easement  cannot  be  dissociated  from  tenement  ...         ...         ...         ...  <il 

dominant  tenement         ...          ...  58       Easement  a  fractional  right             ...  02 

Dominant    and   servient    tenements  Easement  a  right  in  rem    ...         ...  02 

must  belong  to  different  persons...  58       Easement  an  incorporeal  right       ...  03 

Easement  must  be  beneficial  to  dotni-  Easement  not  an  interest  in  land  ...  63 

nant  tenement      ...         ...         ...  58       Easement  a  restrictive,  not  exclusive 

Easement     conferring     benefit     on  right          ...         ...         ...          ...  04 

tenements    other    than    dominant  Easement  definite  and  limited        ...  04 

tenement,  not  invalid 


It  has   been  seen  that   an  easement,   while  conferring  a  Association 

.   i  ,  ,,  j?    j.i         i        •  -  •  of  easements 

right   on  the   owner   ot  the   dominant   tenement,   imposes   a  witll  ,jomi. 
corresponding  burthen  on  the  land  which  is  the  subject  of  nant  and 
the  servient  tenement,  and  that,  to  the  extent  of  such  burthen  tenements, 
or  obligation,  there  is  a  curtailment  or  restriction  of  the  rights 
of  the  owner  of  the  servient  tenement.     Thus,  it  is  one  of  the 
essential  qualities  of  an  easement  that  it  should  be  associated 
with  two  distinct  tenements,  or  heritages  as  they  are  called  in 
the  Indian  Easements  Act,  the  Dominant  Tenement  to  which 
the  right  is  accessory  or  appurtenant,  and  the  Servient  Tenement 
in,  upon,  or  over,  which  the  right  is  exercised  and  a  correspond- 
ing burthen  or  obligation  imposed.     If  there  be  no  dominant 
tenement,  there  can  be  no  easement.1 

1  Mounsey  v.  Ismay  (1805),  34  L.  J.  140;    (1892)    1    Q.   B.,   668  ,    Chundee 

Exch.,  52  (50)  ;    Rangeley  v.  The  Mid-  Cham  Boy.  v.   Shib  Chunder  Mundul 

land  By.  #0.(1868),  L.  R.,  3  Ch.  App.,  (1880),  I.  L.   R.,  5  Cal.,  945,    0  Cal. 

306   (310);     37   L.   J.   Ch.,   313   (316);  L.  R.,  269;    Ashruf  Ali  v.  Jaga  Nath 

Hawkins  v.  Butter  (1891,,  61  L.J.  Q.  B.,  (1884),  I.  L.  R.,  6  All.,  497. 
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In  Mounsey  v.  Ismay,1  Martin,  B.,  states  positively  that  to 
constitute  an  easement  there  must  be  two  tenements,  a  domi- 
nant one  to  which  the  right  belongs,  and  a  servient  one  upon 
which  the  obligation  is  imposed. 

In  Bangeley  v.  The  Midland  Railway  Co.,  Cairns,  L.J., 
said  :  "  There  can  be  no  easement  properly  so  called  unless 
"  there  be  both  a  servient  and  dominant  tenement."  2 

And  in  a  later  case  it  was  said  that  the  word  "  Easement  " 
implies  a  dominant  tenement  in  respect  of  which  the  easement 
is  claimed,  and  a  servient  tenement  over  which  it  is  claimed 
in  respect  of  the  dominant  tenement.3 

So,  too,  in  the  case  of  a  profit  a  prendre  there  must  be 
a  dominant  and  servient  tenement.  A  profit  wholly  uncon- 
nected with  the  enjoyment  of  the  right  of  property  in  the 
dominant  tenement  cannot  be  claimed  as  appurtenant  to  the 
dominant  tenement.4 
Definitions  in  The  following  definition  of  Dominant  and  Servient  Heri- 
Indian  Ease-   fa(.e   js   given   in   section   4   of  the   Indian   Easements   Act,5 

ments  Act,  D  °  ' 

s.  4.  namely  : — 

"  The  land  for  the  beneficial  enjoyment  of  which  the  right 

"  exists  is  called  the  dominant  heritage,   and  the  owner  or 

"  occupier  thereof  the  dominant  owner  ;    the  land  on  which 

"  the  liability  is  imposed  is  called  the  servient  heritage,  and 

"  the  owner  or  occupier  thereof  the  servient  owner." 

Thus,  where  the  owner  of  a  house  has,  for  the  beneficial 

enjoyment  thereof,  a  right  of  way  over  his  neighbour's  land, 

the    house    is   the   dominant   heritage   or   tenement,    and   the 

neighbour's  land  is  the  servient  heritage  or  tenement. 

Restrictive  Section  7  of  the  Indian  Easements  Act  defines  and  illus- 

EMemente      1r;l<,'s  1'l('  rights  which  are  capable  of  restriction  through  the 

Indian  Ea  ,-   operation  of  easements. 

ment    An,  The  sect  ion  runs  as  follows  : — 


1    Vbi    "/■• 
I   /  ///  i  »/,. 

3  Hawkins  \.  Butler  (1891),  61   I..  .1. 
Q.  B  .  i  Hi. 

1   Bailey  v.  Stephens  (I  si;.!),  L2  C    B 


\.  S.,  '.)l  ;  :tl  L,  .I.C.  I'.,  220;  Shuttle. 
worth  v.  /.<•  Fleming  (1865),  1'.)  C.  B. 
N.  S.,  687  (709)  ;  :i  I  I..  .1.  C.  I'.,  WO 
(:ui). 

■'•  See  App.  VII. 
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"  Easements  are  restrictions  of  one  or  other  of  the  following 
"  rights  (namely)  :■-— 

"  (a)  The  exclusive  right  of  every  owner  of  immoveable 

"  property  (subject  to  any  law  for  the  time  being 

"  in  force)  to  enjoy  and  dispose  of  the  same 

"and  all  the  products  thereof  and  accessions 

"  thereto." 

"  (b)  The  right  of  every  owner  of  immoveable  property 

"  (subject  to  any  law  for  the  time  being  in  force) 

"  to  enjoy  without  disturbance  by  another  the 

"  natural  advantages  arising  from  its  situation." 

Clause  (a)  deals  with  the  exclusive  right  of  property,  and 

is  illustrated  by  Illustration  (a). 

Clause  (b)  deals  with  a  class  of  rights  known  as  "  Natural 
Bights"  1 

Illustrations  (b)  to  (j)  provide  instances  of  Natural  Eights. 
These  rights  are  regarded  by  law  as  the  ordinary  incidents 
of  property,  and  are  duly  protected. 

But  interference  with  these  rights  is  not  unlawful  if  it  is 
founded  on  a  right  of  easement  which  will,  to  a  given  extent, 
curtail  or  restrict  such  natural  rights. 

Illustration  (li)  to  section  7  contemplates  the  case  of  a 
natural  right  being  restricted  by  an  easement  known  to  the 
Civil  Law  as  the  Servitus  aquce  ducendce,  that  is  to  say,  the 
right  of  diverting  water  which  in  its  natural  course  would  flow 
over  or  along  the  land  of  a  riparian  owner  and  of  conveying 
it  to  the  land  of  the  party  diverting  it,  that  is,  the  dominant 
owner. 

The  restrictive  nature  of  such  an  easement  is  shewn  by 
the  curtailment  of  the  rights  of  the  owner  of  the  servient 
tenement.  It  subjects  him  to  disadvantage  by  taking  from 
him  the  use  of  the  water  for  the  watering  of  his  cattle,  the 
irrigation  of  his  land,  the  turning  of  his  mill,  or  other  bene- 
ficial use  to  which  water  may  be  applied.2 

1  As   to   these   rights,   see   Chap.    I,       Shrewsbury  and  Hei  eford  By.  Co.  (1871), 
Part  I,  and  Chap.  V.  L.  R.,  6  Q.  B.,  578,  5S7  ;  40  L.  J.  Q.  B., 

2  Per  Cockburn,   C.J.,   in   Mason   v.       203  ,297). 
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Easement 
cannot  be 
dissociated 
from  domi- 
nant tene- 
ment. 


Dominant 
and  servient 
tenement 
must  belong 
to  different 
persons. 


Easement 
must  be  bene 
fieial  to 
dominant 
tenement. 


An  easement  cannot  bo  dissociated  from  the  dominant 
tenement.     There  cannot  be  an  easement  in  gross.1 

Thus  a  way  appendant  to  a  house  or  land  cannot  be  granted 
away  or  made  in  gross  ;  for  no  one  can  have  such  a  way,  but 
he  who  has  the  land  to  which  it  is  appendant.2 

This  is  a  fundamental  principle  of  the  English  law  of 
easements  and  has  been  recognised  in  India  by  section  6, 
clause  (c),  of  the  Transfer  of  Property  Act,  which  provides 
that  an  easement  cannot  be  transferred  apart  from  the 
dominant  heritage.3 

It  is  further  essential  to  the  existence  of  an  easement  that 
the  dominant  and  servient  tenement  should  be  in  the  owner- 
ship or  possession  of  distinct  persons.4  It  is  apparent  that 
since  an  easement  implies  a  right  to  be  enjoyed  on  the  one 
side  and  an  obligation  to  be  borne  on  the  other,  the  union 
of  the  right  and  the  obligation  in  the  absolute  ownership  or 
possession  of  the  same  person  deprives  the  easement  of  its 
distinctive  character  and  converts  it  into  an  ordinary  right 
of  property.5  "  For  none  can  have  land  and  also  an  easement 
over  it."  6 

Another  characteristic  and  essential  feature  of  an  easement 
is  that  it  must  be  beneficial  to  the  dominant  tenement.  In 
the  leading  case  of  Ackroyd  v.  Smith,1  it  was  said  that  a  right 
unconnected  with  the  enjoyment  or  occupation  of  land,  cannot 
be  annexed  as  an  incident  to  it.8 

The  words  "  beneficial  enjoyment  of  the  land  "  contained 
in  section  4  of  the  Indian  Easements  Act  shew  that  the  same 
principle  is  there  recognised. 


1  See  Chap.  I,  Part  I. 

2  Ackroyd  v.  Smith  (1850),  10  C.  B„ 
164  ;    19  I..  J.  C  I1.,  315. 

:i  S,  e  A  pp.  VI. 

*  ObhoyChurn  Dutt v. Nobin Chunder 
1 1, hi  (I  Mis).  io  w.  i:.,  298;  Sham 
Churn  lu<i>it/  v.  Tariny  Churn  "Banerjee 
(1878),  I.  L.  It.,  I  nil.,  422  (\ls)  ; 
Morgan  v.  Kirby{l818),  I.  L.  R.,2  Mad  , 
■  ■I  ;  and  ■ '  Gale  on  Basements,  9th  Ed., 
p.  II. 

■  \  i'.  ill.'  difference  in  1 1>"  effeoi 
n    pectively  produced  on  an  easement 


by  unity  of  absolute  ownership  and 
unity  of  possession,  see  Chap.  IX, 
Tart  II,  A,  and  Chap.  X,  Part  II. 

6  Ladijman  v.  Grave  (1871),  T>.   H.,  6 
Ch.  App.  at  p.  707. 

1    Ubi  siiji. 

8  See  also  Bailey  v.  Stephens  (1862), 
12  0.  15.  N.  S..  HI  ;  31  L.  .1.  ('.  P.,  226 
Ellia  v.  The  Mayor  "J  Bridgworth  ( 1 803). 
16  c.  B.  N.  S.,  52  ;  II ill  v.  Tupper 
(1st;.!),  i  ll.  .v  C,  121  ;  :t:i  L.  J.  Exch., 
1!I7  ;  Shuttl  worth  v.  /■<•  Fleming  (1866), 
Hi  c.  B.  N.  s.,  (is-  ;  34  L.  J.  C.  P.,  :tu'.t. 
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It  is  no  objection  to  the  validity  of  an  easement  that  in  Easement 

its  exercise  for  the  benefit  of  the  dominant  estate  it  confers  ^onfc'"'ins 

benefit  on 

some  benefit  upon  other  tenements.  tenements 

It  may  frequently  happen  that  the  owner  of  an  ancient  dominant 
light,    by   virtue   of   the   obligation   resting   on   his    opposite  tenement, 
neighbour  not  to  build  on  his  land  so  as  to  obstruct  such 
ancient  light,  not  only  gains  protection  for  others  of  his  windows 
which  are  modern,  but  similarly  benefits  his  next-door  neighbour 
who  has  no  right. 

And  the  owners  of  lands  who,  for  their  protection,  possess 
the  right  to  open  the  gates  of  sluices  or  locks  belonging  to 
other  persons  in  time  of  flood  or  likelihood  of  flood  may  thereby 
confer  benefit  on  the  lands  of  other  persons. 

Such  easements  are  none  the  less  good  because  they  confer 
such  additional  benefit.1 

It  is  a  fundamental  principle  that  an  easement  exists  for  Exercise  of 
the  benefit  of  the  dominant  tenement  alone,  and  that  prima  ™p!^"gnn0 
facie  the  servient  owner  acquires  no   right  to  insist,  on  its  right  in 
continuance,  or  to  ask  for  damages  on  its  abandonment.2  servient 

In  Mason  v.   The  Shrewsbury  and  Hereford  Railway  Co.,3  owner. 
Cockburn,  C.J.,  gives  a  lucid  exposition  of  this  principle.  Shrewsbury 

The  plaintiff  in  that  case,  as  the  servient  owner  of  lands  and  Hereford 
from  which  the  water  had  been  diverted  by  the  exercise  of  an  y' 
easement  which  had  existed  in  the  defendants  but  had  ceased 
to  exist  through  powers  conferred  on  them  by  Act  of  Parlia- 
ment, sued  the  defendants  to  recover  damages  for  injuries 
caused  to  his  lands  by  reason  of  the  abandonment  of  the 
easement. 

Cockburn,  C.J.,  in  giving  judgment  for  the  defendants, 
delivered  the  following  statement  of  the  law  4  : — 

"  The  right  of  diverting  water  which  in  its  natural  course 

1  Taplingv.  Jones  (\865),  11  H.  L.  C,  325.  333;  Burrows  v.  Lang  (1901), 
290  ;  Simpson  v.  Godmanchester  Cor-  2  Ch.  at  p.  508  ;  and  see  I.  E.  Act, 
poration  (1897),  App.  Cas.,  696.  s.  50. 

2  Mason     v.     The     Shrewsbury    and  3   Vbi  sup. 

Hereford  Ry.  Co.  (1871),  L.  R.,  6  Q.  B.,  4  L.  R.,  6  Q.  B.  at  p.  586  ;    40  L.  J. 

578  ;    40  L.  J.   Q.  B.,  293  ;   McEvoy  v.       Q.  B.  at  p.  297. 
Great  Northern  By.  Co.,  (1900)  2  I.  R., 
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would  flow  over  or  along  the  land  of  a  riparian  owner,  and 
of  conveying  it  to  the  land  of  the  party  diverting  it,  the 
servitus  aquce  ducendce  of  the  civilians,  is  an  easement  well 
known  to  the  law  of  England  as  of  every  other  country. 
Ordinarily  such  an  easement  can  be  created,  according  to 
the  law  of  England,  onty  by  grant,  or  by  long  continued 
enjoyment,  from  which  the  existence  of  a  former  grant  may 
be  reasonably  presumed." 

"  But  such  a  right  may,  like  any  other  right,  be  created  in 
derogation  of  a  prior  right  by  the  action  of  the  Legislature. 
It  was  thus  created  in  the  present  instance.  But  however  it 
may  be  called  into  existence,  the  right  is  essentially  the 
same.  The  legal  incidents  connected  with  it  are  the  same, 
whether  the  easement  is  created  by  grant  or  by  statutory 
enactment." 

"  Now  it  is  of  the  essence  of  such  an  easement  that  it 
exists  for  the  benefit  of  the  dominant  tenement  alone. 
Being  in  its  very  nature  a  right  created  for  the  benefit  of 
the  dominant  owner,  its  exercise  by  him  cannot  operate  to 
create  a  new  right  for  the  benefit  of  the  servient  owner. 
Like  any  other  right  its  exercise  may  be  discontinued,  if  it 
becomes  onerous  or  ceases  to  be  beneficial,  to  the  party 
entitled." 

"  An  easement  like  the  present,  while  it  subjects  the 
owner  of  the  servient  tenement  to  disadvantage  by  taking 
from  him  the  use  of  the  water  for  the  watering  of  his  cattle, 
the  irrigation  of  his  land,  the  turning  of  his  mill,  or  other 
beneficial  use  to  which  water  may  be  applied,  may,  on  the 
other  hand,  no  doubt,  be  attended  incidentally  with  equal  or 
greater  advantage  to  him,  as,  for  instance,  by  rendering  him 
safe  from  the  danger  of  inundation.  But  this  will  give  him 
no  righl  1<>  insist  on  the  exercise  of  the  easement  on  the 
p. mI  of  (lie  dominant  owner,  if  the  latter  finds  it  expedient 
to  abandon  liis  right." 

In  lik''  manner  where  the  easement  consists  in  the  right 
lo  discharge  water  over  the  kind  of  another,  though  the 
water  may  be  advantageous  to  the  servient  tenement,  the 
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"  owner  of  the  latter  cannot  acquire  a  right  to  have  it  dis- 
"  charged  on  to  his  land,  if  the  dominant  owner  chooses  to 
"  send  the  water  elsewhere  or  apply  it  to  another  purpose.  .  .  . 
"  I  am  far  from  saying  that  the  grant  of  an  easement  might 
"  not  be  accompanied  by  stipulations  on  the  part  of  the 
"  grantor  ;  as,  for  instance,  that  the  easement  should  not  be 
"  discontinued  without  his  consent,  or  that  on  its  discontinu- 
"  ance  certain  things  should  be  done.  I  am  far  from  saying 
"  that  such  a  stipulation  would  not  give  a  right  of  action. 
"  My  observations  are  intended  to  apply  to  a  case  in  which 
"  nothing  appears  beyond  the  existence  of  an  easement.  In 
"  such  a  case,  it  appears  to  me  beyond  doubt  that  the  servient 
"  owner  acquires  no  right  to  the  continuance  of  an  easement 
"  and  the  incidental  advantages  arising  to  him  from  it,  if  the 
"  dominant  owner  thinks  proper  to  abandon  it." 

The  principle  is  tersely  summed  up   by  Palles,   C.B.,   in  McEvoy  v. 
McEvoy  v. Great  Northern  Railway  Co.,1  in  the  following  words: —  G.N. By.  Co. 
"  The  existence  of  an  easement  does  not  carry  with  it  any 
"  presumption  of  the  creation  or  existence  of  a  counter-easement 
"  in  the  owner  of  the  servient  tenement  against  the  owner  of 
"  the  dominant  tenement."  2 

The  same  principle  was  applied  in  India  in  a  case  where 
the  defendant,  who  owned  an  easement  consisting  of  the  right 
to  discharge  over  the  plaintiff's  land  surplus  water  collected  by 
the  defendant  for  irrigation,  discontinued  the  easement  by 
diverting  the  surplus  water.3 

To  the  same  effect  is  the  provision  contained  in  the  first 
portion  of  section  50  of  the  Indian  Easements  Act.4 

It  is  one  of  the  qualities  of  an  easement  that  it  should  Easement 
attach  itself  to  the  soil  of  the  servient  tenement.     In  imposing  g0ifof es 
itself  thereon  it  lays  a  negative  obligation  upon  the  servient  servient 
owner,   not   to   do   anything   which   may   interfere   with   the 
enjoyment  of  the  dominant  owner.5     But  the  obligation  is  not 

1  (1900),  2  I.  R.,  325,  333.  *  See  App.  VII. 

2  Referred  to    in   Butroics   v.    Lang  5  Gale,  9th  Ed.,  pp.  9,  10.     And  see 
(1901),  2  Ch.  at  p.  508.  definitions    of    easement    in    Chap.    I, 

3  Khoorshed    Hossein    v.    Teknarain  and  I.  E.  Act,  s.  4. 
Singh  (1878),  2  Cal.  L.  R.,  141. 


(     62     ) 


Easement,  a 

fractional 

right. 


Ea  semenl  a 

ri;jlit  in  rem. 


a  general  obligation,  but  a  special  obligation  of  well- defined 
limits.  For  instance,  an  easement  of  way  does  not  impose 
upon  the  servient  owner  a  general  obligation  to  allow  the 
dominant  owner  to  walk  wherever  he  pleases,  but  the  passive 
obligation  that  he  shall  not  interfere  with  "  a  special  specific 
way  "  so  as  to  affect  the  enjoyment  of  the  dominant  owner.1 

In  order  to  appreciate  the  true  character  of  an  easement, 
and  the  definitions  founded  thereon,  it  is  important  to  remember 
that  an  easement  "is  a  fractional  right ;  that  is  to  say,  a 
"  definite  right  of  user  subtracted  or  broken  off  from  the  in- 
"  definite  right  of  user  which  resides  in  him  or  them  who  bear 
"  the  dominion  of  the  subject."  2 

For  the  same  reason  an  easement  has  been  called  "  a 
"  single  or  particular  exception,  accruing  to  the  benefit  of  the 
"  party  in  whom  the  right  resides,  from  the  power  of  user  and 
"  exclusion  which  resides  in  the  owner  of  the  thing."  3 

So  again,  rights  of  easement  are  called  by  French  writers, 
"  demembremens  du  droit  de  propriete  "  ;  that  is  to  say,  "  de- 
"  tached  bits  or  fractions  of  the  indefinite  right  of  user  which 
"  resides  in  him  or  them  who  own  the  subject  of  the  servitude."  4 

It  is  this  fractional  aspect  of  an  easement  which  explains 
the  rule  that  there  can  be  no  such  thing  in  law  as  an  easement 
which  destroys  the  ordinary  uses  of  property  by  the  owner  of 
the  land  affected.5 

Moreover,  an  easement  is  not  a  right  in  jiersonam,  which  is 
a  right  arising  out  of  personal  obligations  and  enforceable  only 


1  See  Taylor  v.  Whitehead  (1781),  2 
Dough,  745;-  Doorga  Churn  Dhur  v. 
Kally  Coomer  Sen  (1881),  I.  L.  R„  7 
Cal.,  1  J»i. 

1  Austin,  Juris.,  3rd  Ed.,  Vol.  II, 
p.  h:(2. 

3  Ibid. 

4  Ibid. 

h  Dyce  v.  Lady  .hnii<*  Hay  (1852),  1 
Macq.    Be.    App.,    305,    disallowing    a 

claim  "i  public  recreation  at  all  in i 

upon  an  incl i  '-'I  pori  ion  of  I  he  a ppel- 
l  mi  property  ;  Moon  /••  •  Zitnu < r  \i> 
v.  Mtu  "mint  Doorgabun  (1861),  1  w.  i:., 
230,  rejecting  tin    plaintiff's  claim   bo 


flood  the  defendant's  land  with  water  ; 
Oooroo  Churn  0<>nit.  v.  Ounga  Unbind 
Challerjee  (1867),  8  W.  R.,  268,  for- 
bidding the  straying  of  cows  over 
another's  land,  thereby  rendering  its 
cultivation  impossible  ;  Joy-Doorga 
Da8sia  v.  Juggernath  liny  (1871),  15 
\V.  R.,  295,  forbidding  the  promiscuous 
driving  of  cattle  over  the  whole  of 
another's  land  ;  Doorga  Clturn  Dhur  v. 
Kally  Coomar  Sen  (1881),  I.  I-.  I;.,  7 
Cal.,  145,  forbidding  the  pa  sage  of 
boats  in  every  direction  over  tho 
defendant's  «  ater. 
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against  a  particular  individual  or  individuals,  but  belongs  to 
the  category  of  rights  in  rem  or  rights  enforceable  against  all 
the  world;  that  is,  against  any  one  who  infringes  the  right 
whether  he  be  servient  owner  or  occupier,  licensee  or  trespasser. 

And  a  consideration  of  the  nature  of  an  easement  will 
make  this  clear.  If  a  man,  for  the  advantage  of  his  own  land, 
has  the  right  to  walk  across  his  neighbour's  field,  or  divert  the 
water  of  his  neighbour's  stream,  he  has  the  accompanying 
right  that  no  one  shall  interfere  with  his  easement  whether 
the  same  arose  out  of  contract  or  otherwise. 

If  this  were  not  so,  no  easement  would  be  secure. 

For  though  an  easement  is  not  a  right  of  property,  it 
is  a  right  appurtenant  to  property  and  is  no  less  a  right  in 
rem. 

An  easement  is  an  incorporeal  right  exercised  in,  or  over,  Easement  an 
corporeal    property    for    the    beneficial    enjoyment    of    other  J"^1'01 
corporeal  property.1 

"  Corporeal  things  are  tangible  objects,  as  land  or  gold  ; 
"  incorporeal  things  are  those  which  are  intangible,  such  as 
"  legal  relations  and  rights,  including  legal  obligations  and 
"  rights  of  action."  2 

Following  this  definition  an  easement  is  an  incorporeal 
thing,  whereas  the  land  upon  which  the  easement  is  imposed 
is  a  corporeal  thing. 

And  in  Clifford  v.  Hoare,3  Brett,  J.,  observed  that  the 
privilege  of  walking  over  another  man's  land  is  an  easement, 
but  the  right  to  the  soil  of  the  road  would  not  be  an  easement, 
but  a  corporeal  right. 

Excluding  for  the  moment  the  extended  meaning  given  to  Easement  not 
an  easement  by  the  Indian  Limitation  Act  and  Indian  Ease-  Jaud 
ment  Act,4  and  confining  the  right  within  the  limits  of   the 
English  definition,  it  is  apparent  that  an  easement  is  not  an 


1  Kristna  Ayyar  v.  V encatachella  Mu-  2  Williams  on  "  Real  Property,"  22nd 

dali  (1872),  7  Mad.  H.  C,  60  ;   Hewlins  Ed.,  p.  4. 

v.  Shippam  (1826),  5B.  &C,  221  ;   7  D.  3   Ubi  sup. 

cV    R..   783  ;    Clifford  v.  Hoare  (1874),  4  By  including  a  profit  a  prendre  in 

L.  K...  9  C.  P.,  362  ;    43  L.  J.  C.  P.,  225.  an  easement.     See  Chap.  I,  Part  I. 
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interest  in  land,1  but  a  mere  privilege  appurtenanl  to  the 
dominant  tenement  and  imposing  upon  the  servient  owner 
an  obligation  to  suffer  something  to  be  done  or  not  to  do 
something  in  or  upon  the  servient  tenement. 

This  view  of  the  real  nature  of  an  easement  is  not  affected 

by  section  3,  clause  (b),  of  the  Land  Acquisition  Act  (I  of  1894), 

which  provides  that  if  a  person  is  interested  in  an  easement, 

he  is  to  be  deemed  to  be  interested  in  land,  such  a  provision 

applying  merely  to  the  purposes  of  the  Act  it  sell'. 

Easement  a  Lastly,  it  should  be  observed  that  the  effect  of  an  easement 

not  exclusive   oeuiS  to  restrict,  not  to  extinguish,  the  ordinary  uses  of  property, 

right.  a  right  which  operates  in  the  latter  manner  is  not  an  easement 

but  a  right  to  the  land  or  soil  itself.2 

Tims  the  right  to  take  all  the  minerals  under  a  man's  land 
is  not  an  easement  but  a  right  to  the  soil  itself.3 

Conversely,  the  exclusive  use  of  land  cannot  be  demised  as 
appurtenant  to  other  land,  fur  this  would  be  to  demise  one 
piece  of  land  as  appurtenant  to  another,  which  in  law  cannot 
be.4  But  the  use  and  enjoyment  of  land  can  be  demised  as  an 
easement  or  privilege,  so  long  as  the  restrictive  character  of 
the  right  is  not  enlarged  beyond  its  legal  limits."' 
Easement  And  the   operation  of  an  easement   is   defined  as   well  as 

limited  '"  limited.  "  By  servitus  or  easement  is  meant  any  such  right 
"  in  rem  as  gives  to  the  party  in  whom  it  resides  a  power  of 
"  using  the  subject  which  is  definite  as  well  as  limited.  The 
"  power  of  using  flic  subject  (like  that  which  is  imported  by 
"the  right  of  property)  is  limited  by  the  sum  of  the  duties 
"which  art'  incumbent  on  (he  party.  But,  unlike  the  power 
'*  of  user  which  is  imported  by  (lie  right,  of  property,  it  is  not 
"  merely  circumscribed   by  the  sum  of  his  duties.     The  uses 


1  Oodley  v.  Ftith  (1610),  Y.-lw.  159;  Sc.  App.,  305. 

Webbv.  rm,,„.,  ter  \  1620),  Palmer,  71  ;  3   Wilkinson  v.   Proud  (1843),  11  M. 

J'firk-r   \.   Staniland  (1809),    II    Bast,  W.,    :!:;  ;     and    see    Clifford    v.    Hoare 

362;    Hewlwu  v.  Shippam  (1826),  5  B.  (IsTO,   43    I..   .1.   C.    I'.,   225;     I-    R., 

r.  I    .  221  .   Jot         .  Flint  I  1839),  10  A.  \>  0.  p.,  362. 

a   E.    :••■;;    McMo    i         '           (1887),  '   Bustard  v.  Capel  (1828),  8  B.  &  C, 

:::.  eh.  n,-...  681.  1  II. 

2  J>i/re  v.  Lady  James  //".'/,  I  Macq.,  "  Dyct  \.  Lady  Jam*  ■  Hay,  ubi  sup. 
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"which  ho  may  derive  from  the  subject,  or  the  purposes  to 
"  which  ho  may  apply  it,  are  defined  positively,  or  are  sus- 
"  ceptible  of  positive  description.  In  short,  the  difference 
"  between  property  (in  any  of  its  modes)  and  of  seriritus 
"  (whatever  be  its  class)  would  seem  to  be  this  :  The  party 
"  invested  with  a  right  of  servitus,  may  turn  or  apply  the 
"  subject  to  a  given  purpose  or  purposes.  The  party  invested 
"  with  a  right  of  property,  may  turn  or  apply  the  subject  to  all 
"  purposes  whatsoever,  save  such  purposes  as  are  not  consistent 
"  with  any  of  his  duties,  relative  or  absolute."  l 

This  essential  difference  between  the  ownership  of  land  and 
a  right  of  easement  over  it  prevents  a  simultaneous  claim  to 
both  in  respect  of  the  same  land  as  inconsistent.2 

1  Austin,  Juris.,  3rd  Ed.,  Vol.  II,  merit  of  either  right  provided  the  other 
p.  831.  were     abandoned,     Ibid.,     overruling 

2  Narendra  Nath  Barari  v.  Abhoy  Bijoy  Keahub  Boy  v.  Obhoy  Churn 
Charan  Chattopadhya  (1907),  I.  L.  R.,  Ghose  (1871),  16  W.  R.,  198.  And  see 
34  Cal.,  51  ;  XI  Cal.  W.  N.  20.  But  the  first  mentioned  case  relied  on  in 
there  would  be  no  objection  to  an  Konda  v.  Ramasami  (1914-15),  I.  L.  R.. 
alternative    claim    and    the    establish-  38  Mad.,  I. 


P.E. 
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Part  I. — Easements  of  Light  and  Air. 

The  right  to  light  and  air  may  be  either  a  natural  right  Nature  of 
forming  one  of  the  incidents  of  property  or  it   may   be  an 8      ngM» 
easement. 

The  extent  of  the  Natural  Eight  which  is  the  right  of  every 
owner  of  land  to  so  much  light  and  air  as  come  vertically 
thereto  will  be  considered  hereafter.1  The  easement  of  light 
and  air  which,  it  will  be  remembered,  is  a  continuous  ease- 
ment,2 comprises  a  very  important  branch  of  the  law  of 
Easements  and  presents  features  of  special  interest  in  its  nature 
and  origin. 

Starting  with  the  proposition  that  the  owner  of  land  can 
take  and  use  for  his  own  property  as  much  light  and  air  as 
come  within  the  boundaries  of  his  land,3  it  is  apparent  that  the 
quantity  of  light  and  air  available  for  his  use  is  in  a  large 
measure  dependent  upon  the  acts  of  his  neighbour. 

Supposing,  then,  that  his  neighbour  should  in  the  free 
enjoyment  of  his  own  property  erect  buildings  thereon  in  such 
manner  as  to  diminish  the  flow  of  light  and  air  on  to  the  other's 
land,  the  latter  would  have  no  redress  unless  he  could  show 
a  right  on  his  part  precluding  his  neighbour  from  erecting 
such  buildings.  Such  a  right,  if  it  existed,  would  clearly  be 
restrictive  of  the  other's  right  to  enjoy  his  property  as  he 
pleased,  and  could  only  arise  as  an  easement.4 

Strictly  speaking,  therefore,  an  easement  of  light  and  air, 
whether  arising  under  an  implied  covenant  derived  from  user 
or  under  an  express  or  implied  covenant  or  agreement  as  dis- 
tinguished from  user,  is  the  purely  legal  right  that  the  servient 
owner  shall  not  by  any  act  on  the  servient  tenement  diminish 
the  quantity  of  light  and  air  to  which  the  dominant  owner  is 
entitled.5 

1  See  Chap.  V,  Part  II.  4  See  Indian  Easements  Act,  s.  7  and 

2  See  Chap.  I,  Tart  I,  and.  I.  E.  Act,  ill.   (a)  to  the  section,  App.  VII.  and 
3.  5,  App.  VII.  Sarub&i  v.   Bapu  (187S),    I.    L.    R.,   2 

3  Bryant  v.  Lefever  (1879),  4  C.  P.  D.,  Bom.,  660  ;   Chastey  v.  Ackland  (1895), 
17-'  ;    Chastey  v.  Ackland  (1895).  2  Ch.,  2  Ch.  at  p.  402. 

389.  5  See    Colls   v.    Home    and    Colonial 
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In  this  view  the  easement  falls  within  the  definition  of  a 

negative  easement,1  and  is,  in  effect,  the  right  to  restrict  a 

neighbour  in  his  proprietary  right  of  building,  being  analogous 

to  what,  in  Roman  law,  was  the  negative  servitude  ne  facias 

burthoning  the  servient  tenement  with  a  prohibition  against 

any  interference  by  the  servient  owner  with  the  enjoyment  of 

the  right.2 

Known  to  Easements  of  light  and  air  are  known  to  the  Mahomedan 

Mahomedan    and  Hindu  law  and  have  been  recognised  from  the  earliest 

law  and  times  by  the  ancient  common  law  of  England.     Cases  in  the 

recognised  by 

the  ancient     year     books    in    Michaelmas    Term    7th    Edward    III,    and 

common  law  Michaelmas  Term  14th  Henry  IV,  fol.  25,  shew  that  if  a  man 
of  England.  .  . 

had  an  ancient  house  with  windows  overlooking  the  land  of  his 

neighbour,  through  which  light  and  air  had  been  received 
from  a  time  from  which  the  memory  of  man  ran  not  to  the 
contrary,  he  had  a  good  cause  of  action  against  any  person 
obstructing  the  flow  of  such  light  and  air. 

In  the  Third  Institute  it  is  declared  that  "  the  common  law 
"  prohibits  the  building  of  any  edifice  to  a  common  nuisance 
"  or  to  the  nuisance  of  any  man  in  his  house  as  to  the  stopping 
"  up  of  his  light,  or  to  any  other  prejudice  or.annoyance  of  him." 

And  in  Aldred's  case,5  it  was  resolved  that  "  in  a  house 
"  four  things  are  desired, — the  habitation  of  man,  the  pleasure 
"  of  the  inhabitant,  the  light,  and  wholesome  air,  and  for 
"  nuisance  done  to  the  habitation  of  a  man,  for  that  is  the 
"  principal  end  of  a  house,  an  action  lies,  and  so  for  the 
"  hindrance  of  light  and  air  for  both  are  necessary." 
Arise  under  Though  the  acquisition  of  these  rights  in  British  India  by 

covenant.       enjoyment  for  a  period  of  twenty  years  falls  within  the  provi- 
sions of  I  lie  [ndian  Limitation  Act  and  Indian  Easements  Act,4 


Start  i,  Ltd.  (1904),  ^pp.Cas.,  179;  Annth  »i"l  Colls  v.  Home  and  Colonial  Stores, 

Nalh  l><t>.  \.  Qalstaun  (1908),  I.  I..  R„  Ltd.  (1904),  App.  Cum.  at  p.  185. 

35Cal.,661  ;    12  Cal.  \V.  N.  519.     That  2  Smith  v.  Kenrick  (1849),  7  C.  B., 

is,  the  right  of  the  owner  of  the  dominanl  515    (566)  ;     Angm   v.    Dalton   (1878), 

tenant  i  is  righi  to  the  rei  option  of  light  '  Q.  B,  1).,  at  p.  196  ;   Gale,  ubi  awp.  , 

and  air  in  ■■  lateral  direction;    Anath  and   see   Colls   v.   Home  and   Colonial 

Nath  l>>i-  v.  QaUtaun,  ubi  sup.  Stores,  Ltd.,  ubi  sup  at  p.  L86. 

'  See  supra,  Chap.  I,  Part  I  ;    Dale  '  (17:is)  9  Rep.,  07/-. 

on  I  b  • .i  ■■  'Ml.  Ed.,  p.  288,  note  (<•),  '  See  Chap.  VII,  Parts  II  &  III. 
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yet,  if,  as  may  bo  the  case,  these  rights  were  to  arise  indepen- 
dently of  those  two  Acts,1  similar  considerations  would  present 
themselves  as  to  the  maimer  of  their  origin,  as  under  the 
English  common  law  [trior  to  the  English  Prescription  Act 
which  has  no  force  in  British  India.2 

Under  the  English  common  law  the  right  to  the  uninter- 
rupted flow  of  light  and  air  through  a  definite  aperture  or 
channel  has  been  said  to  arise  by  virtue  of  an  implied  covenant 
on  the  part  of  the  servient  owner,  derived  from  user,  whereby 
he  was  deemed  to  have  precluded  himself  from  thenceforth 
interfering  with  the  access  of  light  and  air  to  the  dominant 
tenement  to  the  extent  of  such  user.3 

In  Moore  v.  Bawson,  Littledale,  J.,  in  discussing  this  origin  Moore  v. 
of  the  right  to  light  and  air,  pointed  out  the  distinction  between    aw*0 
the  mode  of  acquiring  a  right  of  way  and  the  mode  of  acquiring 
an  easement  of  light  and  air.4 

A  right  of  way,  he  declared,  apart  from  any  express  or  im- 
plied grant,  could  arise  by  prescription  or  the  presumption 
of  a  lost  grant  founded  on  user  for  a  particular  period  of  time 
accompanied  with  the  consent,  express  or  implied,  of  the 
owner  of  the  land,  whereas  a  right  to  light  and  air  was  acquired 
by  mere  occupancy  under  an  implied  covenant  by  the 
servient  owner  not  to  interrupt  the  free  use  of  light  and  air. 
The  judgment  contains  the  following  instructive  passage  5  : 
"  Every  man  on  his  own  land  has  a  right  to  all  the  light  and 
"  air  which  will  come  to  him,  and  he  may  erect  even  on  the 
"  extremity  of  his  land  buildings  with  as  many  windows  as  he 
"  pleases.  In  order  to  make  it  lawful  for  him  to  appropriate 
"  to  himself  the  use  of  the  light  he  does  not  require  any 
"  consent  from  the  owner  of  the  adjoining  land.     He,  therefore, 

1  See  Chap.  I,  Part  II,  E,  and  Chap.  6  App.  Cas.,  pp.  776,  782  ;  Scott  v.  Pape 
VII,  Part  II.  (1886),  3  Ch.  D.,  554.    But  re  the  extent 

2  *S'ee  Elliott  v.  Bhuban  Mohan  Ban-  of  t lie  prescriptive  right.     See  infra,  pp. 
nerjee  (1873),  12  B.  L.  R.,  406  ;    Inch  81  et  fieq. 

App.,  Supp.  Vol.,  175.  *  (1824)    3  B.   &   C.   at  p.   339;     27 

3  Moore  v.  Rawson  (1824),  3  B.  &  C,       R.  R.  at  p.  381. 

332  ;    27  R.  R.,  375  ;    Hall  v.  Lichfield  5  3  B.  &  C.  at  p.  340  ;    27  R.  R.  at 

Brewery  Co.  (1880),  49  L.  J.  Ch.,  655  ;        p.  382. 
43  L.  T.,  380  ;   Dalton  v.  Angus  (lssl), 
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"  begins  to  acquire  the  right  to  the  enjoyment  of  the  light 
"  by  mere  occupancy.  After  he  has  erected  the  building  the 
"  owner  of  the  adjoining  land  may,  afterwards,  within  twent}' 
"  years,  build  upon  his  own  land,  and  so  obstruct  the  light 
'*  which  would  otherwise  pass  to  the  building  of  his  neighbour. 
"  But  if  the  light  be  suffered  to  pass  without  interruption 
"  during  that  period  to  the  building  so  erected,  the  law  implies 
"  from  the  non-obstruction  of  the  light  for  that  length  of  time, 
"  that  the  owner  of  the  adjoining  land  has  consented  that  the 
"  person  who  has  erected  the  building  upon  his  land  shall 
*'  continue  to  enjoy  the  light  without  obstruction,  so  long  as  he 
"  shall  continue  the  specific  mode  of  enjoyment  which  he  had 
"  been  used  to  have  during  that  period.  It  does  not,  indeed, 
"  imply  that  the  consent  is  given  by  way  of  grant,  for  although 
"  a  right  of  common  (except  as  to  common  appendant)  or  a  right 
"  of  way  being  a  privilege  of  something  positive  to  be  done  or 
"  used  in  the  soil  of  another  man's  land,  may  be  the  subject  of 
"  legal  grant,  yet  light  and  air,  not  being  to  be  used  in  the  soil 
"  of  the  land  of  another,  are  not  the  subject  of  actual  grant ; 
"  but  the  right  to  insist  upon  the  non-obstruction  and  non- 
"  interruption  of  them  more  properly  arises  by  covenant  which 
"  the  law  would  imply  not  to  interrupt  the  free  use  of  the  light 
"  and  air."  1 
Pranjivandaa  In  India,  the  principle,  thus  clearly  stated,  was  applied 
by  the  Bombay  High  Court  in  the  case  of  Pranjivandos  v. 
Meyaram,2  and  in  Bengal  the  opinion  of  Littledale,  J.,  as 
to    the  nature  of    the  right  to  light  and  the  manner  of  its 


1  This  opinion  Mas  noticed  with  ap>  owner  to  obstruct  the  light  within  the 

proval   by  Wightman,  J.,   in    Webb  v.  prescriptive   period   can   be   exercised 

Bird  (1861),  13  C.  B.  X.  S.  at  p.  « 4  :t  ;  equally  bya  Railway  Company,  Bonner 

by    Brett,    L.J.,    in    Angus   \.    l><ilt»n  v.  Great  Western  By.  Co.  (1883),  24  Ch. 

M->7si.    I    Q.    B.    I),    at    p.    196  j     by  D.,  1 ;    Foster  v.  London,  Chatham,  and 

Pollock,  I'...  in  D,ili»,i  v.  Angus  (1881),  Dover  /.'.'/■  <'»•  ( I  ««»/>).  I  Q.  B„  711  ;  or 

6    \pp  fas. at  pp.  7  in,  7ai» ;   Field,  J.,  by  a  public  body  in  whom  the  adjoining 

Ibid.,  pp.  756,  7a7  :    by  Fry,  J.,  Ibid.,  land  is  vested  for  a  purpose  not  incon- 

pp.  77  1.  77ii.  and  see  Lord  Selborne's  sistmt  therewith,  Paddington  Corpora- 

observations  on  the  dictum,  Ibid.,  p.794.  tion  v.  Att.-Qenl.  (1906),  App.  <  'as    1. 

fifei  ,d  •,  Qreenhalgh  \.  Brindlay  (1901),  "  l\si\l)   1    I'. II.  C.  o.  C.  J.  at 

2  '  I..    3  'i.     The  righl  of  the  adjoining  p.  Ifil. 
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acquisition  was  adopted  by  Norman,  J.,  in  the  case  of  Bagram  Bagmm  v. 
v.  Khettranath  Karformah*  KiuUranath 

•>  Karjorman. 

The  same  view  was  taken  hy  Fry,  J.,  in  Hall  v.  lAchfield  EaU  v.  Lkh- 
Breivery  Co.2  J':1'1  Brewery 

That  learned  judge  thought  the  right  to  have  air  coming 
to  a  window  was  not  the  subject  of  prescription  because  pre- 
scription was  the  implication  of  a  grant,  and  such  a  right  whs 
not  one  which  could  be  claimed  by  grant,  and  he  agreed  with 
the  opinion  expressed  by  Littledale,  J.,  in  Moore  v.  Bawson? 
that  the  right  should  be  put  upon  an  implied  covenant  not  to 
interrupt  the  free  access  of  air. 

On  the  reasoning  of  Moore  v.  Bawson  4  and  Hall  v.  Lichfield 
Breivery  Co.5  an  implied  covenant  derived  from  user  of  the 
dominant  tenement  for  the  period  and  in  the  manner  required 
by  law,  would  appear  to  be  the  only  logical  ground  upon 
which  the  origin  of  the  negative  easement  of  light  and  air 
can  theoretically  be  based,  for  the  obligation  imposed  on  the 
servient  tenement,  being  merely  an  obligation  ne  facias,  cannot 
strictly  form  the  subject  of  a  grant,  whether  express  or  implied, 
by  the  servient  owner  to  the  dominant  owner.6 

But  though  theoretically  inaccurate,  it  is  now  the  practice 
to  treat  easements  of  light  and  air  as  rights  which  can  be 
acquired  by  prescription,7  and  to  speak  of  them  in  that  con- 
nection as  prescriptive  rights,  in  which  character  they  will 
presently  be  considered. 

Independently   of   an   express    grant  8   or   covenant,9   the  Apart  from 

express 
grant  or  cove- 

1  (1869)  3  B.  L.  R  ,  O.  C.  J.  at  p.  43.  '  See  Cable  v.  Bryant  (1908),  1  Ch .,  nant)  definite 

2  (1880)  49  L.  J.  Ch.,  055  ;    43  L.  T.,  259.  aperture 
380.                                                                            8  Although,   as  has   been  seen,   the  essential  to 

3  Ubi  sup.  iilea  of  a  grant  is  foreign  to  the  theory  acquisition 

4  Ubi  sup.  of  the  acquisition  of  the  easements  of  of  Easements 

5  Ubi  sup.  light  and  air  by  long  enjoyment,  yet  of  light  and 

6  In  considering  the  principle  of  an  in  a  conveyance  or  demise  of  the  air. 
implied  covenant  derived  from  user  as  dominant  tenement  the  easements  can 
applying  to  the  case  of  easements  of  in  practice  be  made  to  pass  by  apt 
Jight  and  air  the  distinction  between  words  of  grant,  see  Key  &  Elph.,  Conv. 
affirmative  and  negative  easements  is  Tree,  8th  Ed.,  Vol.  I,  p.  422,  and  9th 
important.     This   distinction   was   not  Ed..  Vol.  I,  pp.  738,  7t>4. 

referred   to   in   Moore   v.    Bawson   and  M  As  to  the  form  of  covenant,  Ibid., 

Hall    v.     Lichfield     Brewery    Co.,    see       9th  Ed.,  Vol.  T,  pp.  784,  791. 
Gale,  9th  Ed.,  p.  80,  note  (c). 
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acquisition  of  easements  of  light  and  air  depends,  as  to  light, 
on  its  enjoyment  through  a  definite  window  or  aperture  on 
the  dominant  tenement  capable  of  admitting  light  thereto,  and, 
as  to  air,  on  its  enjoyment  through  such  definite  window  or 
aperture,  or  through  a  definite  channel  on  adjoining  property.1 
It  will  be  convenient  to  consider  the  authorities  in  some 
of  which  the  easements  have  been  separately  treated. 
Roberts  v.  In  Roberts  v.  Macord,2  the  defendant  sought  to  justify  a 

Macord.  trespass  for  breaking  down  the  plaintiff's  wall  by  pleading  a 
right  to  light  and  air  in  respect  of  an  open  space  of  ground  at 
the  side  of  his  timber  yard  for  the  drying  of  the  timber  and 
the  more  convenient  use  of  the  timber  yard  and  a  saw-pit. 
Patteson,  J.,  said  the  plea  was  a  very  novel  one  and  one  which 
could  not  be  supported  in  law.  If  such  a  plea  could  be 
sustained  it  would  follow  that  a  man  might  acquire  an  exclusive 
right  to  light  and  air,  not  only  as  theretofore  in  respect  of 
buildings,  but  merely  by  reason  of  having  been  in  the  habit  of 
laying  a  few  boards  on  his  ground  to  dry.  Such  a  rule  would 
be  very  inconvenient  and  very  unjust. 
Potts  v.  In  Potts  v.   Smith,3  a  similar  opinion  was  expressed   by 

s'"'"'-  Malins,   V.C.,  who  pointed  out  that  if  a  right  to  light  and 

air  were  once  admitted  with  regard  to  open  land,  the  conse- 
quence would  be  that  no  man  could  ever  build  to  the  edge  of 
his  own  land,  because  the  owner  of  the  next  land  might  say  : 
"  It  is  very  true  I  have  never  used  this  land  for  building  pur- 
"  poses,  but  I  have  been  in  the  habit  of  laying  out  linen  or 
"  timber  to  dry  there,  and  if  you  build  a  house  next  to  it,  I  can 
"  no  longer  use  it  for  the  same  purpose."  Such  a  restriction, 
he  said,  would  be  highly  inconvenient  and  contrary  to  the  rule 
of  law. 
Apertures  Ami  the  apertures  through  which  the  light  and  air  have 

permanent      passed  info  I  lie  dominant  tenement  must  bo  permanent  as  well 
m  \\<n  as       us  definite,  and  intended  for  the  access  of  light  and  air.4 

definite. 


'  See  the  authorities  considered  infra.  h  Bom.  H.  (!.  (().  C.  J.)  at  p.  190.     In 

-  (Ih.'Jl')  I  ,M.  iV   Ft.,  230.  India  a  ilcmru  ay  may  he  as  effective  for 

:|  (1868)  I-.  K.,  ti  Eq.,  311.  the   admission   of   light   and    air  as   a 

1  ..    i:..ul,  walla  \ .  Bottlt  walla  (1871),  window,  Ibid.     But  contra  in  England 
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In  Webb  v.  Bird,'1  the  plaintiff  claimed  to  bo  entitled  to  Webb  v.  Bird. 
the  free  and  uninterrupted  passage  of  the  currents  of  wind  and 
air  over  the  defendant's  land  to  his  mill. 

It  was  decided  that  the  right  claimed  was  too  indefinite  to 
be  the  subject  of  an  easement.  Willes,  J.,  said  :  "  That  which 
"  is  claimed  here  amounts  to  neither  more  nor  less  than  this 
"  — that  a  person  having  a  piece  of  ground,  and  building  a 
"  windmill  upon  it,  acquires  by  twenty  years'  enjoyment  a 
"  right  to  prevent  the  proprietors  of  all  the  surrounding  land 
"  from  building  upon  it,  if  by  so  doing  the  free  access  of  the 
"  wind  from  any  quarter  should  be  impeded  or  obstructed.  It 
"  is  impossible  to  see  how  the  adjoining  owners  could  prevent 
"  the  acquisition  of  such  a  right  except  by  combining  together 
"  to  build  a  circular  wall  round  the  mill  within  twenty  years."  2 

In  Bryant  v.  Lejever,3  the  plaintiff's  and  the  defendants'  Bryant  v 
houses  adjoined  each  other.  The  plaintiff  complained  that  Lpfever- 
the  defendants  had  raised  their  house  in  such  a  manner  as  to 
prevent  the  free  access  of  air  to  the  plaintiff's  chimneys  there- 
tofore enjoyed  for  more  than  twenty  years  and  to  cause  them 
to  smoke.  It  was  held  that  no  action  was  maintainable  by  the 
plaintiff  against  the  defendants,  for  the  access  of  air  to  the 
chimneys  of  a  building  could  not  as  against  the  occupier  of 
neighbouring  land  be  claimed  as  an  easement  capable  of 
acquisition  otherwise  than,  possibly,  by  an  express  grant  or 
covenant.  It  was  thought  that  the  right  claimed  was  too 
vague  and  uncertain  to  be  capable  of  acquisition  against  the 
adjoining  owner,  and  that  the  plaintiff's  remedy  was  to  build 
higher. 

In  Harris  v.  De  Pinna*  the  plaintiff  had  erected  certain  Harris  v.  De 
timber  stages  or  structures  for  storing  and  seasoning  timber 
which  were  left  open  on  the  sides  abutting  on  the  defendant's 

where     a    door    is    primarily    for    the  nature  of  windows. 

purpose    of    being    closed,    and    thus  *  (1861)  10  C.  B.  N.  S.,  268  }    (1S63) 

excluding  the  light,  see    Level  v.    Gas,  13  C.  B.  N.  S.,  841. 

Light   &   Coke   Co.    (1919),    1    Ch.    24,  z   10  C.  B.  N.  S.  at  p.  284. 

where  it  was  held  that  a  prescriptive  3  (1879)  4  0'    P.  D.,  172. 

right  to  light  can  only  be  acquired  in  4  (138ti)  33  Ch.  D.,  238. 

respect  of  windows  or  apertures  in  the 
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premises  for  the  purpose  of  admitting  light  and  air,  and  the 
defendant  having  erected  buildings  on  his  land  up  to  the 
boundary  of  the  plaintiff's  premises,  the  plaintiff  sued  to 
restrain  him  from  interfering  with  tin-  access  of  light  and  air 
to  such  timber  stages.  The  suit  failed  as  to  light  on  the 
ground  that  the  plaintiff  had  not  given  evidence  of  the  con- 
tinuous enjoyment  of  any  definite  amount  of  light  in  respect  of 
any  of  the  apertures  to  the  said  timber  stages,  and  as  to  air, 
on  the  authority  of  Webb  v.  Bird,1  because  its  access  was  not 
confined  within  a  definite  channel  over  the  servient  tenement. 
Bowen,  L.J.,  said  :  "  Then  we  come  to  the  air.  It  seems  to 
"  me  that  the  only  claim  for  air  which  could  be  supported  here 
"  is  a  claim  to  the  passage  of  defined  air  over  the  premises  of 
"  the  defendant  until  it  reaches  the  plaintiff's  property.  It 
"  would  be  just  like  an  amenity  of  prospect,  a  subject-matter 
"  which  is  incapable  of  definition.  So  the  passage  of  undefined 
"  air  gives  rise  to  no  rights  and  can  give  rise  to  no  rights  for 
"  the  best  of  all  reasons,  the  reason  of  common  sense,  because 
"  you  cannot  acquire  any  rights  against  others  by  a  user  which 
"  they  cannot  interrupt."  2 

In  the  same  case,  Cotton,  L.J.,  treats  the  two  elements  as 
distinct  in  the  manner  in  which  they  arrive  at  the  dominant 
tenement,  and  points  out  that  light,  unlike  air,  goes  over  a 
very  short  space  of  the  neighbouring  land  over  which  it  is 
t  brown.3 
Observations  In  this  respect,  the  observations  of  Lord  Blackburn  in 
Anaua.  Dalton  v.  Angus4  in  connection  with  the  analogous  question 

of  a  right  of  prospect  are  important.  He  says  :  "  I  think 
"this  decision,6  that  a  right  of  prospect  is  uot  acquired  by 
"  prescription,  shews  that  whilst  on  the  balance  of  con- 
venience and  inconvenience,  it  was  held  expedient  that  the 
"  righl  to  ligbt.  which  could  only  impose  a  burthen  upon  land 


1    Ubi  eup.  arrive  al  the  dominant  tenement. 

•  (1886)  .'(.'!  Ch.  I),  at  p.  -2<i>.     NoU  J  Ibid,  at  p.  259. 

the  observations  of  Cotton,  L.J.,  on  the  *  (1881)  'i  App.  Cas.  al  p.  824. 

difference  between  light  and  air  »*  t.>  "  Referring  to  AU.-Oerd.  v.  Doughty 

the  manner  in  which  they  respectively  (175:.'),  2  Ves,  Sen.,  153. 
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"  very  near  tlio  house,  should  be  protected  when  it  hud  been 
"  long  enjoyed,  on  the  same  ground  it  was  held  expedient  that 
"  the  right  of  prospect,  which  would  impose  a  burthen  on  a 
"  very  large  and  indefinite  area,  should  not  l>e  allowed  to  be 
"  created  except  by  actual  agreement.  And  this  seems  to  me 
"  to  be  the  real  ground  on  which  Webb  v.  Bird  l  and  Chasemore 
"  v.  Richards  2  are  to  be  supported.  The  rights  there  claimed 
"  were  analogous  to  prospect  in  this,  that  they  are  vague  and 
"  undefined,  and  very  extensive." 

In  Bass  v.  (Iregory,'3  where  the  plaintiff  claimed  the  right  Bass  v. 
to  ventilate  his  cellar  by  means  of  a  ventilating  shaft  from  ('re'-i°r'J' 
which  the  air  passed  into,  and  out  of,  a  disused  well  belonging 
to  the  defendant,  it  was  held  that  the  right  to  the  uninter- 
rupted flow  of  air  through  a  definite  channel  could  be  acquired 
by  user  for  the  requisite  period,  and  an  injunction  was  granted 
to  restrain  interference  with  it. 

Aldin  v.  Latimer  Clark,  Muirhead  &  Co.4  was  a  case  of  Aldin  v. 
implied  grant  arising  out  of  a  lease  whereby  land  was  demised  ^'T6™  t- 
to  the  plaintiff  for  the  purpose  of  carrying  on  the  business  of  head  &  Co. 
a  timber  merchant,  and  the  plaintiff  covenanted  to  carry  on 
such  business. 

The  defendants,  who  were  assigns  of  the  lessor,  having 
erected  buildings  on  adjoining  property  acquired  by  them  from 
him,  the  plaintiff  complained  that  the  erections  injuriously 
affected  the  access  of  air  to  his  drying  sheds  so  as  to  render 
them  substantially  less  useful  for  the  purpose  of  his  business. 

It  was  decided  by  reference  to  the  principles  governing  the 
acquisition  of  the  right  to  the  access  of  air  by  user,  that  under 
a  grant  expressed  in  general  terms  and  not  for  any  specific 
purpose,  the  grantee  will  not  acquire  a  right  by  way  of  ease- 
ment to  the  access  of  air  unless  such  right  is  enjoyed  through 
a  definite  aperture  in  the  property  granted,  or  through  a 
definite  channel  over  adjoining  property.     The  plaintiff  was, 

1   Ubisup.  s  (1890)  25  Q.  13.  D.,  181  ;    59  L.  J. 

*  (1859)  7  H.  L.  C,  349.     This  wag  a  Q.  B.,  574. 

case  of  subterranean  water  flowing  in  *  (1894)   2  Ch.,   437  ;    63  L.  J.  Ch., 

unknown  and  undefined  channels,  see  001. 
utfia,  Part  111,  C. 
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Chastcy  v. 
Ackland. 


Davis  v. 
Town  Pro- 
perties In- 
vestment 
Corporation, 
Ltd. 


Cable  v, 
Bryant. 


English 
principles 
recognised 
in  India. 
Barrow  v. 
Archer. 


however,  granted  relief  in  damages  l  upon  the  general  rule  that 
a  grantor  may  not  derogate  from  his  own  grant.2 

Chastey  v.  Ackland  3  is  a  later  authority  for  the  proposition 
that  a  right  to  have  air  come  over  a  neighbour's  land  in  a 
definite  channel  may  be  established  by  immemorial  user,  but 
this  case  and  the  more  recent  decision  of  the  Court  of  Appeal 
in  Davis  v.  Town  Properties  Investment  Corporation,  Ltd.,1  in 
which  the  facts  were  very  similar  to  those  in  Bryant  v. 
Lefever,5  affirm  the  equally  well-established  principle  that  the 
right  to  a  general  and  undefined  current  of  air  is  incapable  of 
acquisition  otherwise  than  by  express  agreement. 

In  Cable  v.  Bryant,6  which,  like  Aldin  v.  Latimer  Clark, 
Muirhead  &  Co.,1  was  decided  upon  the  principle  of  non- 
derogation,  it  was  considered  that  an  easement  of  air  can  be 
acquired  by  prescription  where  the  air  has  been  enjoyed 
through  a  particular  aperture  in  the  dominant  tenement,  that 
where  such  aperture  has  existed  for  the  prescriptive  period  it 
is  not  necessary  to  the  acquisition  of  the  right  that  the  air 
should  also  have  come  through  a  defined  channel  on  the 
servient  tenement,  and  that  in  this  respect  there  is  no  dis- 
tinction between  the  acquisition  of  a  right  to  light  and  a  right 
to  air.8 

In  India,  the  principle  established  in  Webb  v.  Bird  9  was 
recognised  in  the  case  of  Barrow  v.  Archer,10  where  the  plaintiff 
claimed  the  right  to  have  the  south  wind  blow  on  to  his 
premises  free  from  all  obstruction.  It  was  urged  on  his 
behalf    that    climatic    conditions    and    the    circumstances    of 


1  The  damage  not  being  sufficient  to 
justify  the-  granting  of  an  injunction. 

2  »S'ee  further,  infra.  Chap.  VI,  Part 
IV,  B.  I  (a)  1  and  2. 

8  (1896)  2  Ch.,  389.  There  was  an 
appeal  to  the  House  of  Lords,  which 
was  settled  upon  terms  ;  but  it  appears 
thnt  during  the  argument  several  of 
the  Law  Lords  di  aented  from  the 
reasoning  and  decision  of  the  Court 
of  Appeal.  It  is  not  stated  inthereporl 
m  w  hat  1 1  sped  ;  hiii  appan  nl  Ij  i  uoh 
di  •  nt  did  mil  touch  the  general 
proposil  i"n  above  stated,  see (1 897)App. 


Gas.,  155. 

1  (1903)  1  Ch.,  797. 

5  Ubi  sup. 

6  (1908)  1  Ch.,  259. 

7  Ubi  sup. 

8  Where,  as  in  England,  doors  are 
primarily  intended  to  bo  closed,  the 
"aperture"  must.  it.  seems,  be  a 
window  or  an  opening  in  the  nature 
of  a  window,  see  Level  v.  Gas,  Light  tfc 
(Joke  Co.  (1919),  1  Ch.  24. 

8   Ubi  sup. 

in  (1863)  2  Hyde,  126. 
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the  country  made  a  direct  breeze  from  the  south  almost  a 
necessity,  but  the  Court  declined  to  give  effect  to  this  argu- 
ment on  the  ground  that  it  was  necessary  for  it  to  see  that 
the  servient  tenement  was  not  made  subservient  to  more  than 
the  law  required. 

And  in  Bagram  v.  Kliettranath  Karformuli,1  where  a  similar  Bagram  v. 
claim  was  put  forward,  Peacock,  C.J.,  said  :  "  I  am  of  opinion  ^arfJ^^ 
"  that  by  the  use  of  the  south  window  uninterruptedly  for 
"  upwards  of  twenty  years,  the  plaintiff  did  not  acquire  a  right 
"  to  enjoy  the  south  breeze  without  obstruction.  Such  a  right 
"  may  be  acquired  by  express  grant,  but  it  cannot  be  acquired 
"  merely  by  presumption  arising  from  user,  whether  the  pre- 
"  sumption  is  a  presumption  of  prescription  or  not." 

The  same  principle  was  followed  in  the  case  of  Tlie  Delhi  Delhi  ami 
and  London  Bank  v.  Hem  hall  Dutl*  London  Bank 

And  in  harmony  with  the  general  law  is  section  17  (b)  of  Dutt. 
the  Indian  Easements  Act,  which  enacts  that  a  right  to  the  Indian  Ease 
free  passage  of  light  and  air  to  an  open  space  of  ground  cannot  s  ^"  ,b?  ' 
be  acquired  by  prescription.3 

And  it  seems  that  in  India,  the  aperture  in  respect  of  which  Nature  of 
the  easement  of  light  and  air  can  be  acquired  is  not  necessarily  j^Ll^6  m 
confined  to  a  window,  for  in  India  except,  perhaps,  during 
the  monsoon,  a  door  may  be  as  effective  as  a  window  for  the 
admission  of  light  and  air.4 

The  result  of  the  authorities  may  shortly  be  stated  to  be— 

(1)  That  a  prescriptive  right  to  light  may  be  acquired  by 
the  uninterrupted  enjoyment  of  the  light  for  the  necessary 
period  through  a  definite  aperture  in  the  dominant  tenement. 

(2)  That  a  right  to  air  can  be  acquired  as  an  easement  just 
as  a  right  to  light  can  be  so  acquired,  and  is  equally  capable 
of  acquisition  by  prescription,  though  under  the  general  law 
the  prescriptive  right  to  air  differs  in  its  extent  from  the 
prescriptive  right  to  light.5 

1  (18*39)  3  B.  L.  E.,  O.  C.  J.  at  p.  46,  H.  Bottlewalla  (1871),    8  Bom.   H.   C. 

2  (1887)  I.  L.  R.  14  Cal.,  839.  (O.  C.  J.)  at  p.  190. 

3  See  App.  VII.  B  See  infra  under  "  Extent  of  pre- 
*  See  RatanjiH.Bottlewalla  v.  Edalji  scriptive  rights  to  light  and  air." 
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(8)  That   the   distinctive   physical   conditions   of   the   two 

elements  and  the  manner  of  their  arrival,  respectively,  at  the 

dominant  tenement  render  it  essential  to  the  convenient  and 

reasonable  enjoyment  of  the  servient  tenement,  that  the  access 

of  air  to  the  dominant  tenement  should  be  regulated  either  by 

a  definite  aperture  in  the  dominant  tenement,  or  through  a 

definite  channel  on  the  servient  tenement,  according  to  the 

particular  character  of  the  dominant  tenement. 

Actual  user  For  the  acquisition  of  rights  to  light  and  air  there  need  be 

nanttene-  "    no  ac^ua^  user  °^  ^ne  dominant  tenement.     The  existence  of 

ment  not        the  aperture  and  the  possibilities  of  user  are  sufficient. 

acquisition  of        Hence,  as  soon  as  a  house  is  structurally  completed  and 

the  nght.        the    windows    put    in,    or    when   a    house   has    assumed    the 

appearance    and    outward    aspect    of    a    dwelling-house    and 

is   so   far   completed   as   to   shew  an  intention   to   use  it   as 

a   dwelling-house   with   certain   windows,    enjoyment   for   the 

purposes   of    acquisition   starts    from   that   time   and   is   not 

dependent  on  actual  occupation  or  on  the  fitness  of  the  house 

for  occupation.1 

Extent  of  It  has  become  usual  to  associate  "  air  "  with   "  light,"  and 

rHitsTo  light  *>°  sPea,k  °f  cases  arising  out  of  an  interference  with  ancient 

and  air.  lights  2  as  cases  of  light  and  air,  but,  strictly,  this  is  inaccurate,3 

for  though  the  words  "  light  and  air  "   have  crept  together 

into  pleadings,4  and  have  been  inserted  together  in  decrees  as 

though  the  two  things  went  pari  passu,5  it  will  be  seen  that, 

except  under  the  Indian  Easements  Act,  easements  of  "  light  " 

.Did    "air"   must   be  treated  as   distinct   in  reference   to   the 

principles  upon  which  the  protection  of  the  prescriptive  rights 

respectively,  depends. 

*  Pranjivandas  v.  Meyorcm  (1862),  1  2  "  Ancient    Lights"    are    windows 

Bom.  11.  <'.(().  c.  J.),  148  ;  Courlauldv.  which  have  existed  more  than  twenty 

Legh (1869),  L.  R„  4Exch.,  126  ;  Elliott  years,    Turner   v.   Spoonet    (1861),   30 

v.  Bhuban  M<>b<ni  Banerjee (1873),  l->  B.  J...  J.  N.  S.  Ch.,  801  ;    1  Dr.  .V  Sm.,  4ti7. 

L.  K.,  406  ;    In. I.  App.,  8upp.  Vol.,  175  i  :1   Bryant  v.  Lvjcvcr  (1880),  1  C.  P.  D. 

Cooper  v.  Straher  (1888),  LOCh.D.,  211;  at  p.  180. 

CoUia  \.    Lcntgher  (1894),  :s  Ch.,  659;  '  City  of  London  Brewery  Co.  v.  Ten- 

Ui  v.  Baxter  \  1900),  2 Ch.,  138 (143);  riant  HH7:S).  L.  R„  9  Ch.  App.  at  p.  221. 

Coil    v.  Horn*  and  <  olonial  Stores,  Ltd,  r°  Dent  v.   Auction   Mart  Co.  (180(5), 

(1904),   Ipp.  Cos.  a1  p.  206.  L.  R.,  2  Eq.  at  p.  252. 
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It  will  also  be  observed  that  under  the  same  Act  the  pro- 
visions governing  the  extent  of  the  prescriptive  right  to  light  are 
not  in  accord  with  what  is  now  the  settled  general  law  (i.e.  the 
law  outside  the  Act),  and  that  there  is  an  apparent  discrepancy 
in  the  Act  itself  in  so  far  as  the  grounds  of  an  actionable  dis- 
turbance are  not  in  exact  ratio  to  the  extent  of  the  prescriptive 
right.1 

It  is  accordingly  proposed  to  treat  separately,  in  these 
respects,  (a)  the  general  law  and  (b)  the  law  under  the  Indian 
Easements  Act. 


(1)  The  Prescriptive  Right  to  Light. 
(a)   Under  the  General  Law. 

In  England,  until  the  authoritative  pronouncement  of  the  In  England, 
law  in  the  case  of  Colls  v.  Home  and  Colonial  Stores,  Ltd.,2 
there  was  a  divergence  of  view  upon  the  question  of  what 
constituted  an  actionable  obstruction  of  ancient  lights.  This 
divergence  of  view  arose  from  a  difference  of  opinion  as  to 
the  meaning  and  effect  of  the  provision  of  the  Prescription 
Act,  and  is  apparently  to  be  traced  to  certain  expressions 
which  are  to  be  found  in  judgments  delivered  in  the  House  of 
Lords  in  the  case  of  Tapling  v.  Jones.3 

The  extreme  view  on  the  one  side  was  that  the  right 
conferred  by  the  statute  was  the  right  to  the  whole,  or 
substantially  the  whole,  quantity  of  light  which  had  come  to 
the  windows  during  a  period  of  twenty  years. 

The  extreme  view  on  the  other  side  was  that  the  right  was 
limited  to  a  sufficient  quantity  of  light  for  ordinary  purposes. 

In  the  earlier  authorities,  prior  to  the  Prescription  Act,  the 
obscuration  of  ancient  lights  was  dealt  with  on  the  footing  of 
a  nuisance. 

In  Baten's  case*  the  right  was  asserted  and  sustained  by  Baten's  case. 
an  action  on  the  case  for  nuisance,  a  form  of  action  in  which 


1  See  infra,  under  I,  (b).  3  Ibid,  at  p.  189. 

2  (1904)  App.  Cas.,  179.  4   (1738)  9  Rep.,  P36. 
P.E. 
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Alfred's  case. 


Fishmongers 
Co.  v.  East 
India  Co. 


Bad;  v  Stacey. 


Parker  v. 
•Smith. 


damages  might  be  recovered  and  judgment  had  for  removal  or 
abatement  of  the  nuisance. 

In  Aldred's  case,A  already  referred  to,  Lord  Coke  says  that 
an  action  lies  for  nuisance  due  to  light  as  one  of  the  three 
essential  requisites  of  habitation. 

Later,  in  1752,  Lord  Hardwicke,  in  Fishmongers  Co.  v. 
East  India  Co.,2  said :  "  As  to  the  question  whether  the 
"  plaintiffs'  messuage  is  an  ancient  building  so  as  to  entitle 
"  them  to  the  right  of  the  lights,  and  whether  the  plaintiffs' 
"  lights  will  be  darkened,  I  will  not  determine  it  here,  for  if 
"  it  clearly  appeared  that  what  the  defendants  are  doing  is 
"  what  the  law  considers  as  a  nuisance,  I  would  put  it  in  a 
"  way  to  be  tried.  ..." 

"  But  I  am  of  opinion  that  it  is  not  a  nuisance  contrary  to 
"  law,  for  it  is  not  sufficient  to  say  it  will  alter  the  plaintiffs' 
"  lights,  for  then  no  vacant  piece  of  ground  could  be  built  on 
"  in  the  city,  and  here  there  will  be  seventeen  feet  distance, 
"  and  the  law  says  it  must  be  so  near  as  to  be  a  nuisance.  It 
"  is  true  the  value  of  the  plaintiffs'  house  may  be  reduced  by 
"  rendering  the  prospect  less  pleasant,  but  that  is  no  reason 
"  to  hinder  a  man  from  building  on  his  own  ground." 

In  Back  v.  Stacey,3  decided  in  1826,  in  terms  which 
have  been  accepted  as  the  most  satisfactory  statement  of  the 
rule  to  be  applied  in  all  cases  of  ancient  lights,4  Best,  C.J., 
said  that  it  was  not  sufficient  to  constitute  an  illegal  obstruc- 
tion that  the  party  complaining  had  less  light  than  before, 
but  that  in  order  to  give  u  right  of  action  there  must  be  a 
substantial  privation  of  light  sufficient  to  render  the  occupation 
of  the  dominant  tenement  uncomfortable,  and  to  prevent  the 
dominant  owner  carrying  on  his  accustomed  business  therein 
;is  beneficially  as  before. 

In  Parker  v.  Smith/'   the  earliest  reported  case  after  the 


]  (17:!*)  '.i  Rep.,  Ulb. 
~  (IT:'.-')   I    Dick.,   163. 

3  (1828)  -l  <'.  ,v   P.,    165  ;    31    K.   K., 
679. 

4  Bee  Dent  v.  Auction  Mart  Oo.  (1868), 
I-.  R.,  2  Eq.,  238  (24R)  {    Ecclesiastical 


Commissioners  v.  Kino  (1880),  14 Ch.  D. , 
213}  Colls  v.  J  Ionic  and  Colonial 
Stores,  Ltd.  (1904),  App.  Oas.  at  pp.  180, 
l'.H,  208. 

'•  (IS3'.')  A  «'.  &    P.,    138  j    38  R.  R., 

HL'S. 
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passing  of  the  Prescription  Act,1  it  was  determined  that  the 
"  diminution  of  light  and  air  which  the  law  recognises  as 
"  the  ground  of  an  action  against  a  party  who  builds  near 
"  another's  premises  is  such  as  really  makes  them  to  a 
"  sensible  degree  less  fit  for  the  purposes  of  business  or 
"  occupation." 

In  Wells  v.  Oily,2  this  statement  of  the  law  was  adopted  by  Wells  v.  Oily. 
Parke,  B.,  in  his  charge  to  the  jury. 

In  Tapling  v.  Jones,3  it  was  assumed  by  Lords  West  bury,  Tapling  v. 
Cranworth,  and  Chelmsford  that  by  section  3  of  the  Prescrip-  Jones- 
tion  Act  an  enjoyment  of  light  for  a  period  of  twenty  years 
conferred  an  absolute  and  indefeasible  right  immediately  on 
the  expiration  of  such  period.4  Upon  this  assumption  was 
founded  the  extreme  view,  first  above  stated,  and  conspicuous 
in  Calcrajt  v.  Thompso?i,5  Moore  v.  Hall,6  and  Scott  v.  Poipe,1 
that  the  extent  of  the  prescriptive  right  was  to  be  measured  by 
the  whole,  or  substantially  the  whole,  quantity  of  light  which 
had  come  to  the  windows  during  the  period  of  twenty 
years.8 

In  Clarke  v.  Clark,®  Lord  Cranworth,  following  the  name  Clarke  v. 
line  as  Lord  Hardwicke  in  Fishmongers  Co.  v.  East  India  Co.,10  Clark- 
and  Best,  C.J.,  in  Back  v.  Stacey,11  decided  that  the  obstruction 
of  light  in  that  case  was  not  such  as  to  amount  to  a  nuisance 
upon  the  ground  that  the  plaintiff  had  failed  to  shew  that  the 
defendant's  buildings  caused  an  obstruction  which  interfered 
with  the  ordinary  occupations  of  life. 

In  Bobson  v.  Whitiingham,12  Knight  Bruce  and  Turner,  L.J  J.,  Robson  v. 
expressed  their  entire  approval  of  Lord  Cranworth's  judgment  Whitting/iam. 
in  Clarke  v.  Clark,13  and  in  Kelk  v.  Pearson  14  it  was  expressly  Kelkv. 
decided  that  the  true  construction  of  the  Prescription  Act Pearson- 

1  The  Act  came  into  operation  on  the  8  See    Colls    v.    Home   and    Colonial 
first  day  of  Michaelmas  Term,  1832.  Stores,  Ltd.  (1901),  App.  Gas.  at  pp.  189, 

2  (1836)  7  C.  &  P.,  410.  199,  206. 

3  (1865)  11  H.  L.  C,  290.  9  (1866)  L.  R.,  1  Ch.  App.,  16. 

4  See   Colls    v.    Home   and   Colonial  10   Ubi  sup. 
Stores,  Ltd.  (1904),  App.  Cas.  at  p.  189.  u   Ubi  sup. 

6  (1867)  15  W.  R.,  3S7.  12  (1866)  L.  R.,  I  Ch.  App.,  442. 

6  (1878)  3  Q.  B.  D.,  178.  "  Ubi  sup. 

7  (1886)  31  Ch.  D.,  571.  14  (1871)  L.  R.,  6  Ch.  App.,  809. 
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did  not  support  the  views  expressed  in  Tapling  v.  Jones,1 
Calcrajt  v.  Thompson,2  and  Scott  v.  Pope.5  James,  L.J.,  there 
says  4  :  "I  am  of  opinion  that  the  statute  has  in  no  degree 
"  whatever  altered  the  pre-existing  law  as  to  the  nature  and 
"  extent  of  this  right.  The  nature  and  extent  of  the  right 
"  before  that  statute  was  to  have  that  amount  of  light  through 
"  the  windows  of  a  house  which  was  sufficient,  according  to  the 
"  ordinary  notions  of  mankind,  for  the  comfortable  use  and 
"  enjoyment  of  that  house  as  a  dwelling-house,  or  for  the 
"  beneficial  use  and  occupation  of  the  house  if  it  were  a  ware- 
"  house,  shop,  or  other  place  of  business.  That  was  the  extent 
"  of  the  easement,  a  right  to  prevent  your  neighbour  from 
"  building  on  his  land  so  as  to  obstruct  the  access  of  sufficient 
"  light  and  air  to  such  an  extent  as  to  render  the  house  '  sub- 
"  stantially  less  comfortable  and  convenient.'  " 
City  of  Lon.  In  City  oj  London  Brewery  Co.  v.  Tennant,5  Lord  Selborne 

Co.v.SZfe  *u%  concurred  in  this  view  of  the  law  which,  in  his  opinion, 
corrected  some  impressions  which  might  have  arisen  from  the 
language  used  by  judges  in  former  cases. 
Lanjmnchi  v.  In  Lanfranclii  v.  Mackenzie,6  the  plaintiffs  claimed  that 
Mackenzie,  ^\ey  were  entitled  to  an  extraordinary  amount  of  light  for  the 
purposes  of  a  special  business,  the  examination  of  samples  of 
raw  silk,  which  had  been  carried  on  by  them  for  fourteen 
years.  Light,  but  not  the  special  light  required,  had  been 
enjoyed  through  the  particular  window  for  twenty  years,  but 
Malins,  V.C.,  on  the  authority  of  Martin  v.  Coble,1  decided  that 
a  user  for  twenty  years  for  ordinary  purposes  could  not  found 
a  right  to  user  for  extraordinary  purposes,  which  had  not  been 
proved  to  exist  for  the  same  period.8 
Warren  v.  In  Warren  v.  Brown,9  the  Court  of  Appeal,  reversing  the 

decision  of  Wright,  J.,10  and  dissenting  from  Lanfranclii  v. 


I'rown. 


1   Ubi  eup.  «;  (1867)  L.  R.,  4  Eq„  421. 

'   Ubi  sup.  i  (1808)  1  Camp.,  320. 

'  IJhi  mi /i.  «  ,<,'<:(!  «  similar  decision  by  tin'  sumo 

4  L.  R.,  6  Ch.  App.  ;it  p.  si  I.  judge  in  Dickinson  v.  lt<tr}>otth-  (1873), 

■  (1873)L.R.,9Ch.App.,212.     And  l'8  I,.  J.  N.  S.  Ch.,  L86. 
<•   Lady  Stanley  oj  Alderley  v.  Earl  <-./  u  (1!iol»)  I  K.  B.,  15, 

Shrewsbury  (187/5),  l,.  i:..  lit  Eq.,  616.  '"  (1900)  -  ().  !'».,  722. 
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Mackenzie,1  in  effect  decided  that  the  owner  of  a  dominant 

tenement  is  entitled  to  have  substantially  undiminished  the 
full  amount  of  light  which  has  had  access  to  the  tenement  by 
the  ancient  window  during  the  previous  twenty  years  without 
reference  to  any  internal  alteration  of  the  dominant  tenement,, 
or  its  adaptation  to  some  special  purpose  for  which  an  extra- 
ordinary amount  of  light  might  be  required,  within  such 
period.  In  other  words,  Warren  v.  Brown  2  and  the  class  of 
decisions  to  which  it  belongs  make  "  actual  user  "  the  test  of 
whether  there  has  been  an  infringement  of  the  legal  right 
notwithstanding  that  the  protection  of  the  dominant  owner 
might  in  fact  impose  an  increased  burthen  on  the  servient 
tenement. 

The  confusion  and  uncertainty  introduced  into  the  law  by  CclU  v.  Home 
the  departure  of  the  two  extreme  classes  of  decisions  from  the  a^CfA^f' 
fixed  line  laid  clown  in  the  earlier  authorities,  and  adhered  to 
notably  in  Clarke  v.  Clark,3  Kelk  v.  Pearson  i  and  City  of 
London  Brewery  Co.  v.  Tennant,5  have  been  removed  by  the 
later  decision  in  Colls  v.  Home  and  Colo?iial  Stores,  Ltd.6 
There  the  judgments  of  the  Lord  Chancellor  and  the  Law 
Lords,  while  separately  dealing  with  various  important  matters 
incidental  to  the  main  question,  are  unanimous  in  adopting 
as  sound  and  unquestionable  law  the  doctrine  laid  down  in 
Fishmongers  Co.  v.  East  India  Co.,1  Back  v.  Starey,8  Kelk  v. 
Pearson,9  and  City  of  London  Brewery  Co.  v.  Tennant,10  that 
the  nature  and  extent  of  the  right  of  the  owner  of  ancient 


1  Ubi  sup.  of  the  rights  acquired  thereby,  and  the 

2  (1902)  1  K.  B.,  15.  later  favoured  the  opinion  that  by  the 

3  Ubi  sup.  enjoyment  of  light   for  the   period   of 

4  Ubi  sup.  twenty  years  there  could  be  acquired 

5  Ubi  sup.  an  indefeasible  right  to  the  enjoyment 

6  (1904)  App.  Cas.,  179.  It  fell  to  of  a  like  amount  of  light  in  the  future, 
00118'  Case  to  decide  between  the  two  see  the  judgment  of  the  Privy  Council 
conflicting  streams  of  authorities  of  in  Paul  v.  Robson  (1914),  L.  K.  11 
which    the    earlier     gave    countenance  I.  A.  180;    I.  L.  R.  42  Cal.,  46. 

to   the   view  that  nothing   constituted  7    Ubi  sup. 

an  infringement  of  rights  to  light  which  8    Ubi  sup. 

did     not     amount     to     an     actionable  9   Ubi  sup. 

'  nuisance,    so    that    the   extent   of    the  10    Ubi  sup. 
previous    enjoyment    was    no    measure 
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lights  is  to  have  that  amount  of  light  which  is  sufficient  accord- 
ing to  the  ordinary  notions  of  mankind  for  the  comfortable 
use  and  enjoyment  of  the  house  as  a  dwelling-house,  if  it  is 
a  dwelling-house,  or  for  the  beneficial  use  and  occupation 
of  the  house,  if  it  is  a  warehouse,  or  shop,  or  other  place  of 
business. 

In  the  case  under  reference  the  facts  were  as  follows  : — 
The  appellant  was  the  owner  of  land  on  which  he  proposed  to 
erect  a  building  of  such  a  height  as  the  respondents  believed 
would  obstruct  ancient  lights  in  a  building  of  which  they  were 
the  lessees,  and  in  which  they  carried  on  their  business.  They 
accordingly  brought  an  action  against  the  appellant  for  an 
injunction. 

Jo}^ce,  J.,  following  the  judgment  of  Wright,  J.,  in  Warren 
v.  Brown,1  which  had  not  then  been  reversed  by  the  Court  of 
Appeal,  dismissed  the  action  upon  the  finding  that  the  pro- 
posed building  would  not  affect  the  selling  or  letting  value  of 
the  respondents'  premises  which  would  still  be  sufficiently 
lighted  for  the  ordinary  purposes  of  occupancy  or  a  place  of 
business.  Between  this  decision  and  the  decision  of  the  Court 
of  Appeal  the  appellant  put  up  his  proposed  building. 

The  Court  of  Appeal  upon  the  finding  that  the  new  building 
constituted  a  substantial  interference  with  the  respondents' 
ancient  lights  as  theretofore  enjoyed  whereby  real  damage 
would  be  caused  to  the  respondents,  and  relying  on  the  previous 
decision  of  the  Court  of  Appeal  in  Warren  v.  Brown,2  reversed 
the  decision  of  Joyce,  J.,  and  granted  an  injunction  restrain- 
ing the  appellant  from  building  so  as  to  darken,  injure,  or 
obstruct  any  of  the  respondents'  ancient  lights  or  windows 
as  theretofore  enjoyed,  and  ordering  him  to  pull  down  the 
new  building.3 

On  appeal  to  the  House  of  Lords,  the  judgment  of  the 
Court  of  Appeal  was  reversed  and  that  of  Joyce,  J.,  restored. 
Warren  v.  Brown  in  the  Court  of  Appeal  was  by  a  necessary 
consequence  overruled. 

1    (1900)  2  Q.  I?..  TJ2.  3  (1«J02)  I  Ch.,  301'. 

'   |  1002)  I   K.  15.,  15. 
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The  final  decision  in  Culls  v.  Hume  and  Colonial  Stores, 
Ltd.,1  cannot  be  better  or  more  succinctly  stated  than  as 
appears  in  the  headnote  to  the  report  as  follows  : — 

"  To  constitute  an  actionable  obstruction  of  ancient  lights 
"it  is  not  enough  that  the  light  is  less  than  before  There 
"  must  be  a  substantial  privation  of  light,  enough  to  render 
"  the  occupation  of  the  house  uncomfortable  according  to  the 
"  ordinary  notions  of  mankind  and  (in  the  case  of  business 
"  premises)  to  prevent  the  plaintiff  from  carrying  on  his 
"  business  as  beneficially  as  before." 

"  The  nature  of  the  right  to  light  and  of  an  infringement 
"  was  not  altered  by  the  Prescription  Act."  2 

In  the  course  of  his  judgment,  Lord  Halsbury,  L.C.,  says  3  :  Lord  Hals- 
"  The  question  may  be  very  simply  stated  thus:  after  an  burf in  Colls* 
"  enjoyment  of  light  for  twenty  years,  or  if  the  question  arose 
"  before  the  Act  for  such  a  period  as  would  justify  the  pre- 
"  sumption  of  a  lost  grant,  would  the  owner  of  the  tenement 
"  in  respect  of  which  such  enjoyment  had  been  possessed  bo 
"  entitled  to  all  the  light  without  any  distinction  whatsoever 
"  at  the  end  of  such  a  period  '?  " 

"  My  Lords,  if  that  were  the  law  it  would  be  very  far 
"  reaching  in  its  consequences,  and  the  application  of  it  to  its 
"  strict  logical  conclusion  would  render  it  almost  impossible 
"  for  towns  to  grow,  and  would  formidably  restrict  the  rights 
"  of  people  to  utilise  their  own  land.  Strictly  applied,  it 
"  would  undoubtedly  prevent  many  buildings  which  have 
"  hitherto  been  admitted  to  be  too  far  removed  from  others  to 
"  be  actionable,  but  if  the  broad  proposition  which  underlies 
"  the  judgment  of  the  Court  of  Appeal  be  true,  it  is  not  a 
"  question  of  forty-five  degrees,  but  any  appreciable  diminution 
"  of  light  which  has  been  enjoyed  (that  is  to  say,  has  existed 
"  uninterruptedly  for  twenty  years)  that  constitutes  a  right  of 
"  action,  and  gives  a  right  to  the  proprietor  of  the  tenement 
"  that  has  had  this  enjoyment  to  prevent  his  neighbour  from 
"  building  on  his  own  land." 

1  (1904)  App.  Oas.,  179.  3  (1904)  App.  Cas.  at  pp.  182,  183. 

2  See  further,  Chap.  VII,  Part  I. 
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"  My  Lords,   I  do  ^iot  think  that  this  is  the  law.      The 

"  argument   seems  to  me  to  rest   upon  a  false  analogy,   as 

"  though  the  access  to  and  enjoyment  of  light  constituted  a 

"  sort  of  proprietory  right  in  the  light  itself.     Light,  like  air, 

"  is  the  common  property  of  all,  or,  to  speak  more  accurately, 

"  it  is  the  common  right  of  all  to  enjoy  it,  but  it  is  the  exclusive 

"  property  of  none." 

Lord  Mac-  Lord  Maciiaghten  commences  a  most  lucid  and  instructive 

Slvcai"      Judgment  in  the  following  words1:    "My  Lords,   the  right 

"of  a  person  who  is  owner  or  occupier  of  a  building  with 

"  windows,  privileged  as  ancient  lights,  in  regard  to  the  pro- 

"  tection  of  the  light  coming  to  those  windows,  is  a  purely 

"  legal  right.     It  is  an  easement  belonging  to  the  class  known 

"  as  negative  easements.     It  is  nothing  more  or  less  than  the 

"  right   to   prevent   the   owner   or   occupier   of    an  adjoining 

"  tenement  from  building  or  placing  on  his  own  land  anything 

"  which  has  the  effect   of  illegally  obstructing  or  obscuring 

"  the  light  of  the  dominant  tenement." 

Then,  after  reviewing  the  history  of  the  law  and  expressing 
his  satisfaction  with  the  rule  as  stated  in  Back  v.  Stacey  2  and 
Parker  v.  Smith,3  and  explaining  that,  so  far  as  the  right  to 
light  is  a  legal  right,  the  Court  in  the  exercise  of  its  jurisdic- 
tion must  be  guided  by  the  principles  established  at  law,  he 
proceeds  to  demonstrate  how  the  Courts  had  been  led  astray 
by  certain  observations  in  Ta/pling  v.  Jones,*  as  to  the  meaning 
and  effect  of  the  Prescription  Act  and  how  the  Act  ought 
properly  to  be  construed.  The  following  passage  shews  that, 
in  his  opinion,  the  modern  tendency  has  been  to  shew  too 
much  consideration  for  the  dominant  owner,  and  too  little  for 
the  servient  owner.  He  says  5  :  "As  far  as  my  experience 
"  goes,  there  is  quite  as  much  oppression  on  the  part  of  those 
who  invoke  the  assistance  of  (lie  Court  to  protect  some 
"  ancient  light,  which  they  have  never  before  considered  of 
"  any  greal   value,  as  there  is  on  the  part  of  those  who  are 


1   Ibid.  ;ii  [>.  1«5.  *  Ubi  sup. 

-   /  i.,  sup.  b  (1 90 1)  App.  Cos.  at  p.  193. 

a  Ubi  sup. 
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"  improving  the  neighbourhood  by  the  erection  of  buildings 
"  that  must  necessarily  to  some  extent  interfere  with  the 
"  light  of  adjoining  premises." 

Lord  Davey  in  an  equally  interesting  and  instructive  Lord  Davey 
judgment  reviews  all  the  authorities  from  Aldred's  case  l  m  cdl*  caht'' 
onwards,  and  after  accepting  as  good  law  the  decisions  in 
Clarke  v.  Clark,2  Kelk  v.  Pearson,3  and  City  of  London  Brewery 
Co.  v.  Tennant*  closely  criticises  the  judgment  of  the  Court  of 
Appeal  in  Warren  v.  Brown  5  and  the  judgment  under  appeal 
and  dissents  from  them,  at  the  same  time  expressing  his 
approval  of  the  decision  of  Malins,  V.C.,  in  Lanfranchi  v. 
Maeke?izie.G 

It   will   be   useful    to   reproduce    certain   passages   in   his 

judgment.     He  says  7  :   "  It  is  agreed  on  all  hands  that  a  man 

does  not  lose  or  restrict  his  right  to  light  by  non-user  of  his 

ancient  lights,   or  by  not  using  the  full  measure  of  light 

which  the  law  permits." 

"  If  that  measure  be  by  common  law  or  by  the  statute  the 
whole  amount  of  light  which  has  had  access  to  his  windows, 
cadit  qucestio.  But  if  this  view  of  the  law  be  not  accepted, 
you  must  introduce  that  '  supposed  standard  '  which  Homer, 
L.J.,  repudiates." 

"  If  the  actual  user  is  not  the  test  where  the  use  falls  below 
the  standard  of  what  may  reasonably  be  required  for  the 
ordinary  uses  of  inhabitancy  and  business,  why  (it  may  be 
asked)  should  it  be  made  a  test  where  the  use  has  been  of  a 
special  or  extraordinary  character  in  excess  of  that  standard  ? 
It  does  seem  to  me  unreasonable  to  hold  that  where  a  man 
for  his  own  convenience  or  profit  converts  two  or  more  rooms 
of  his  house  into  one  without  making  provision  for  lighting 
them,  or  converts  a  portion  of  his  house  into  a  photographic 
studio,  or  puts  it  to  some  similar  purpose,  he  can  suddenly 
call  on  his  neighbour  to  leave  him  a  supply  of  light  which  is 

1  Ubi  sup.  5   Ubi  sup. 

2  Ubi  sup.  6   Ubi,  sup. 

3  Ubi  sup.  "  (1904)  App.  Gas.  at  p.  203. 

4  Ubi  sup. 
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"  rendered  necessary  only  by  such  alterations,  and  thereby 
"  impose  what  is  in  substance  and  in  truth  an  increased 
"  burthen  on  his  neighbour." 

"  If  the  action  be  brought  a  month  before  the  change  it 
"  would  be  dismissed.  If  it  be  brought  a  month  afterwards  an 
"  injunction  would  be  granted.  I  am  of  opinion  that  the 
"  Courts  have  gone  too  far  in  this  question  of  lights,  and  have 
"  imposed  undue  restrictions  on  persons  in  the  exercise  of 
■'  their  lawful  right  to  build  on  their  own  land." 

And  later  on  he  sums  up  the  whole  purport  of  his  judgment 
in  the  following  words  l  :  "  According  to  both  principle  and 
"  authority,  I  am  of  opinion  that  the  owner  or  occupier  of  the 
"  dominant  tenement  is  entitled  to  the  uninterrupted  access 
"  through  his  ancient  windows  of  a  quantity  of  light,  the 
"  measure  of  which  is  what  is  required  for  the  ordinary 
"  purposes  of  inhabitancy  or  business  of  the  tenement  according 
"  to  the  ordinary  notions  of  mankind,  and  that  the  question 
"  for  what  purpose  he  has  thought  fit  to  use  that  light,  or  the 
"  mode  in  which  he  finds  it  convenient  to  arrange  the  internal 
"  structure  of  his  tenement,  does  not  affect  the  question.  The 
"  actual  user  will  neither  increase  nor  diminish  the  right. 
"  The  single  question  in  these  cases  is  still  what  it  was  in  the 
"  days  of  Lord  Hardwicke  and  Lord  Eldon— whether  the 
"  obstruction  complained  of  is  a  nuisance." 
Lord  Lindley  Lord  Eobertson  agreed  in  Lord  Davey's  judgment.2  Lord 
■>  case.  Lindley  in  coming  to  the  same  conclusion  as  the  Lord 
Chancellor  and  the  other  Law  Lords  made,  amongst  others,  the 
following  observations  :  "In  considering  what  is  an  actionable 
"  nuisance,  regard  is  had,  not  to  special  circumstances  which 
"  cause  something  to  be  an  annoyance  to  a  particular  person, 
"  but  to  the  habits  and  requirements  of  ordinary  people,  and  it 
"  is  by  no  means  to  be  taken  for  granted  that  a  person  who 
"wauls  an  extraordinary  amount  of  light  for  a  particular 
"  business  can  maintain  an  action  for  a  diminution  of  light  if 
"  only  his  special  requirements  are  interfered  with."  3 

1   (1904)  App.  Caa.  at  p.  204.  a  Ibid,  at  p.  20*.  3  Ibid,  nt  p.  209. 
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And  again  *  :  "  Tho  purpose  for  which  a  person  may  desire 
"  to  use  a  particular  room  or  building  in  future  does  not  either 
"  enlarge  or  diminish  the  easement  which  he  has  acquired. 
"  If  he  chooses  in  future  to  use  a  well-lighted  room  or  building 
"as  a  lumber-room  for  which  little  light  is  required,  he  does 
"  not  lose  his  right  to  use  the  same  room  or  building  for  some 
"  other  purpose  for  which  more  light  is  required.  Aynsley  v. 
"  Glover2  is  in  accordance  with  this  view.  But  if  a  room  or 
"  building  has  been  so  built  as  to  be  badly  lighted,  the  owner 
"  or  occupier  cannot  by  enlarging  the  windows  or  altering  the 
"  purpose  for  which  he  uses  it  increase  the  burden  on  the 
"  servient  tenement.  Martin  v.  Goble,3  where  a  nialthouse 
"  was  turned  into  a  workhouse,  may,  I  think,  be  upheld  on  this 
"  principle  ;  and  the  observations  of  Wood,  V.C.,  on  Martin  v. 
"  Goble  4  in  Dent  v.  Auction  Mart  Co.5  support  this  view." 

Such  is  Colls  v.  Home  and  Colonial  Stores,  Ltd.,6  in   the  Summary  of 
House  of  Lords.     It  has  overruled  Warren  v.  Brown  in  the  decision  of 

House  ot 

Court  of  Appeal,  and  it  has  withdrawn  from  the  category  of  Lords  in  Coils' 

good  law  certain  views  and  expressions  as  to  the  construction  case- 

of  the  Prescription  Act  and  the  nature  of  the  right  to  light  to 

be  found  in  Tabling  v.  Jones,1  Calcrajt  v.  Thompson?  Moore  v. 

Hall,9  and  Scott  v.  Pope.10   In  so  doing,  it  has  restored  Martin 

v.  Goble  u  and  Lanfranchiv.  Mackenzie  12  and  corrected  certain 

impressions  as  to  Yates  v.  Jack.13    It  has  established  a  definite 

and  reasonable  compromise  between  the  two  extreme  views 

favouring  the  dominant  and  servient  tenement  respectively, 

and  its   broad  results  may   be  summarised  in  the  following 

propositions  : — 

(1)  The    single    question     in   all    cases    of   obstruction    of 

ancient  lights  is  whether  the  particular  obstruction 

amounts  to  a  nuisance. 


1  Ibid,  at  p.  211.  7   Ubisup. 

2  (1874)  L.  R.,  18  Eq.,  544  ;  L.  11..  10  8   Ubi  sup. 
Ch.  App.,  283.  9   Ubi  sup. 

3  (1808)  1  Camp.,  320.  10   Ubisup. 

4  Ubi  sup.  ll   Ubi  sup. 
6  (1866)  L.  K.,  2  Eq.,  238.  12   Ubi  sup. 

6  (1904)  App.  Cas.,  179.  13  (1866)  L.  R.,  1  Ch.  App.,  295. 
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(2)  For  the  purpose  of  this   question  the  actual  present 

user  of  the  dominant  tenement  is  immaterial.     It 
will  neither  increase  nor  diminish  the  right.1 

(3)  There  can  be    no  such  thing    as   a    right   to    a   fixed 

quantity  of  light  by  metes  and  bounds.2 

(4)  The  Prescription  Act  has  not  altered  the  nature  and 

extent  of  the  right  to  light  as  established  by  the 
earlier  authorities.3 
Doctrine  of  Culls  v.  Home  and  Colonial  Stores,  Ltd.,*  has  been  considered 

expiainecUucl  a11^  applied  in  various  subsequent  decisions,  to  which  a  brief 
applied.  reference  will  be  sufficient. 

Ambler  v.  In  Ambler  v.  Gordon,5  following  a  dictum  of  Malins,  V.C., 

Gordon.  m  jr,anj"ra?M»^  v.  Mackenzie,6  and  the  views  expressed  by  Lords 

Davey  and  Lindley  in  Coils'  case,7  it  was  held  that  twenty 
years'  enjoyment  of  special  or  extraordinary  light,  even  to  the 
knowledge  of  the  servient  owner,  will  not  give  a  larger  right 
than  a  right  to  ordinary  light  ;  that  is,  such  amount  of  light  as 
is  required  for  an  ordinary  business.8 

This  decision  carries  to  its  extreme  length  the  doctrine 
against  the  acquisition  of  a  prescriptive  right  to  extraordinary 
light,  but  it  appears  to  be  the  logical  result  of  Lord  Davey's 
and  Lord  Lindley 's  opinions.  Thus,  it  may  be  said  that 
if  the  owner  of  ancient  lights  requires  an  extraordinary,  or 
special,  amount  of  light  for  the  purposes  of  his  business,  he 
must  obtain  it,  if  he  can,  by  artificial  means,  but  he  cannot  by 
prescription  compel  the  owner  of  the  servient  tenement  to  give 
it  him. 
Joll  v  In  Jolly  v.  Kine  9  in  the  House  of  Lords  the  doctrine  of 

Kine.  

See     this    question     further    con-  3  See  further,  Chap.  VII,  Fart  I. 

Bidered  ...  Chap.  VIII.  Parti.  *  (1904)  App.  Cas.,  179. 

-  Tins    displaces     the    "cones    and  6  (1905)  1  K.  1?.,  417. 

pencils  "  theory  in  Scott  v.  Pope  (1886),  i;   Ubi  sup. 

31    Ch.    I).    554.     According   to   ColW  '•  (1904)  App.  Cas,,  179. 

case  the  right  to  lighi    is  not  a   pro-  g  It  cannot  be  predicated  as  a  matter 

prietorship  in  anj    particular  cones  or  of  law  whether  any  particular  business 

pencils  of  Light  bul  only  the  right  that  is   an    ordinary    business;     that   is    a 

the  lighl  shall  not  !><•  *<>  diminished  or  question  <>f  fact  in  each  case,  (1905) 

ob  tructed   as  to  cause  b   nuisance  in  I  K.  B.,  117. 

law,  Davi    v.  Marrable,  \  L913]  2Ch.  121.  u  (1007)  App.  Cas.,  1. 
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Colls'  case  was  not  questioned,  but  there  was  an  equal  division 
of  opinion  as  to  how  it  should  be  applied  to  the  facts  as 
proved.1 

Higyins  v.  Beits,2  founded  on  Ambler  v.  Gordon  3  and  Jolly  Biggins  v. 
v.  Kine,4  lays  down  that  in  considering  whether  an  obstruction  *' 
of  ancient  lights  amounts  to  an  actionable  nuisance,  the  test  is 
not  whether  so  much  light  has  been  taken  as  materially  to 
lessen  the  enjoyment  and  use  of  the  house  that  its  owner 
previously  had,  but  whether  so  much  is  left  as  is  enough  for 
the  comfortable  use  and  enjoyment  of  the  house  according  to 
the  ordinary  notions  of  mankind.5 

In  Ankerson  v.  Connelly, 6  it  is  said  that  the  burthen  cast  on  Ankersonv. 
the  servient  tenement  by  Coils'  case  is  that  the  owner  of  the  f'ow"e%« 
servient  tenement  is  prevented  from  erecting  on  his  land  a 
building  in  such  a  situation  and  of  such  a  height  and  dimensions 
as  will  by  interfering  with  the  light  passing  through  the  ancient 
apertures  of  the  house  on  the  dominant  tenement  render  such 
house  substantially  uncomfortable. 

In  Paul  v.  Robson,1  an  illuminating  judgment  of  the  Privy  Paul  v. 
Council  delivered  by  Lord  Moulton  explains  Jolly  v.  Kine,8  Roh*on- 
and  interprets  the  decision  in  Coils'  case.     The  judgment  of 
the  House  of  Lords  in  Jolly  v.  Kine  is  treated  as  being  an 
authoritative  exposition  of  the  decision  in  Coils'  case  and  as 

1  See  the  judgment  of  the  Privy  light  by  the  extent  of  the  ancient  lights, 
Council  in  Paul  v.  Robson  (1914),  and  that  if  the.  windows  be  small  and 
L.  R.  41  I.  A.,  180;  I.  L.  R.  42  Cal.,  few,  the  question  propounded  by  Lord 
46.  Robertson  in  Colls'  case  ((1904),  App. 

2  (1905)  2  Ch.,  210.  Cas.  at  p.  181)  may  arise  :    "  Can  a  man 

3  Ubi  sup.  "  by  making  one  window  where  there 

4  The  decision  of  the  C.  A.  (1905),  1  "should  be  five  to  give  proper  light, 
Ch.,  480.  "  and  living  twenty  years  in  this  cave, 

5  Farwell,  J.,  points  out  that  the  "  prevent  his  neighbour  from  building 
result  of  Coils'"  case  and  the  earlier  "  a  house  which  would  have  done  no 
authorities  which  it  establishes,  is  to  "  harm  to  the  light  if  there  had  been 
put  the  case  of  nuisance  by  interference  "five  windows,"  (1905)  2  Ch.,  2 1() 
with  light  on  the  same  footing  as  other  (216). 

cases  of  nuisance,  e.g.  noise  ;   but  that  a  6  (1906)    2    Ch.,    544;      on    appeal, 

practical  difference  arises  from  the  right  (1907)  1  Ch.,  678. 

to  light  not  being  like  freedom  from  un-  '  (1914)  L.  R.  41  I.  A.,  1  80  ;   I.  L.  R., 

reasonable  noise,  an  incident  of  property,  42  Cal.,  46. 

but  having  to  be  acquired  and  from  the  8    Ubi  sup. 

necessarv    limitations    of   the   right    to 
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establishing  that  the  law  as  formulated  by  Lord  Davey  l  is  the 

law  laid  down  by  that  decision. 
la  India,  out        In  India,  outside  the  Indian  Easements  Act,2  the  doctrine 
idt tbe  L  E   ^^  down  °y  successive  authorities,  beginning  with  Fishmongers 

Co.  v.  East  India  Co.,3  and  finally  approved  in  Colls  v.  Home 

and  Colonial  Stores,  Ltd.*  has  been  followed  in  decisions 
Bagram  v.  of  the  Calcutta  and  Bombay  High  Courts.5  In  Bagram  v. 
KheUranath     j{]ietfmnath    Karformah,    Peacock,    C.J.,    says 6 :     "  The   only 

Karformah  J  '       .  ,      .  .    . 

amount  of  light  for  a  dwelling-house,  which,  in  my  opinion, 
"  can  be  claimed  by  prescription  or  by  length  of  enjoyment 
"  without  an  actual  grant,  is  such  an  amount  as  is  reason- 
"  ably  necessary  for  the  convenient  and  comfortable  habitation 
"  of  the  house."  And  again  he  says  7  :  "It  would  be  unreason- 
"  able  to  presume  that  the  owner  of  the  servient  tenement 
"  intended  to  grant  a  right  to  the  use  of  more  light  than  was 
"  necessary  for  the  comfortable  and  convenient  habitation  of 
"  the  dwolling-house  or  that  he  intended  to  increase  the  value 
"  of  his  neighbour's  house  by  reducing  the  value  of  his  own 
"  land.  Principles  of  general  convenience  upon  which  pre- 
"  sumptions  of  right  to  light  by  prescription  or  grant  depend, 
"  require  that  lights  in  a  dwelling-house,  which  have  been 
"  uninterruptedly  used  for  a  long  time  shall  not  be  darkened 
"  so  as  to  render  the  house  unfit  for  comfortable  habitation, 
"  but  they  do  not  require  such  a  presumption  as  would  impede 
"  the  erection  of  buildings  on  the  servient  tenement,  which 

1  (I '.nit)  App.  Cas.   it  p.  -'04.  affirmed  by  the  Privy  Council  in  (1914) 

■  Por  the  law  under  the  I.  E.  Act,  L.  R.  41,  T.  A.  ISO,  I.  L.  R.  42  Gal.,  46  ■ 

see.  infra,  Jamnadas  v.  Atmaram  (1877),  1.  L.  R., 

»  (1762)  1  Dick.,  163,  and  see  supra.  2    Bom.,     133.     And    sec    Ratanji    H. 

*  (1004)    App.   Cas.,    170  j    and    see  Bottlewalla    v.    Edalji    11.     Bottlewalla 

supra.  ( 1 S7 1),  8  Rom.  H.  C.  (O.  0.  J.),  181. 

6  Bagram  v.  KheUranath   Karjormah  I"    Puran    Madduck   v.    Ooday   Chand 

(I860),  ■'<  H.  I*.  R.,0. C.  •!..  I*  ;   Modhoo-  Muttich  (18115),  3  Cal.  W.  R.,  29,  it  was 

,.  /'•  /  v,  Bi    onauth  Day (1875),  15  broadly  laid  down  that  ancient,  lights 

I'..  I..  I'..,  361  ;    Delhi  and  London  Hank  cannot   he  obstructed  mo  as  to  obscure 

v.  //•  //.  /  "//  l>'HI  (  I  B87),  I.  I..  |{..  II  Cal.,         the  b'ght  and  air  always  enjoyed.      But 

-  :•!  :     Indei  ion  v.  Haldul  RoyOhamaria       in  view  of  the  later  decisions  this  can- 
1 1 '.in., i, '.i  i  ,i    u  .  \..  m:s  ;    Anath  Nath       not  now  he  accepted  as  an  accurate 

/-. '.  i     Qal  /■!!,,,  (1008),  I.  L.  R.,  36  0al.,        si  a  lenient  of  the  law. 

861  j    Ml   'd.   W.   V,  510  j    Paul  v.  "  Ubi  sup.  at  p.  46. 

Robaon    (1011),    I.    I.,    R.,  ::'■'  Oal.,  60,  7  Ibid,  al  pp.  50,  61. 
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"  would  not  deprive  the  dominant  house  of  any  degree  of  what 
"  was  reasonably  necessary  for  comfortable  habitation." 

"  To  carry  the  case  further,  in  large  cities  especially,  would 
"  cause  great  inconvenience  and  depreciation  of  property 
"  without  any  corresponding  benefit." 

These  observations  embody  substantially  the  same  rule 
as  was  laid  down  by  Lord  Cranworth  in  Clarke  v.  Clark,1 
adopted  by  the  Lords  Justices  in  Robson  v.  Whittingham,2 
and  affirmed  in  Colls  v.  Home  and  Colonial  Stores,  Ltd.,3  and 
are  applicable  to  cases  governed  by  the  Indian  Limitation  Acts.4 

The  principle  affirmed  in  Coils'  case  that  an  obstruction 
of  ancient  lights,  in  order  to  be  actionable,  must  be  such  as 
to  amount  to  a  nuisance  was  applied  by  the  Calcutta  High 
Court,  in  a  case  where  the  defendant  having  built  a  wall  on 
his  land  and  thereby  obstructed  the  flow  of  light  and  air  to 
the  plaintiffs'  godown  to  such  an  extent  as  to  prevent  the 
plaintiffs  from  carrying  on  their  jute  business  as  beneficially 
as  before,  it  was  held  that  the  plaintiffs  were  entitled  to  an 
injunction.5 

In  Paul  v.  Robson  there  were  concurrent  findings  of   fact  Paul  v. 
in  the  Calcutta  High  Court  6  in  accordance  with  the  legal  test  Rohson- 
formulated  by  Lord  Davey  in  Coils'  case,7  and  the  judgments 
of  that  Court  which  proceeded  on  this  basis  were  affirmed  by 
the  Privy  Council.8 

(b)   Under  the  Indian  Easements  Act. 
The  law  under  the  Indian  Easements  Act  relating  to  the  Indian  Ease- 
prescriptive  right  to  light  is  to  be  found  in  sections  15,  28  (c),  j^s  f^/and 
and  33,  Expl.  II.9  33,'  Expi.  ii. 

1  (1866)  L.  R.,  1  Ch.  App.,  16  •  and  s  Anderson  v.  Haldut  Roy  Chamaria, 
see  supra.  See  also  Modhoosoodun  Dey  ubi  sup.  And  see  Anath  Nath  Deb  v. 
v.  Bissonauth  Dey,  ubi  sup.  at  p.  370.  Galstaun  (1908),  I.  L.  R.,  35  Cal.,  661  ; 

2  (1866)  L.  R.,  1  Ch.  App.,  442,  and  XII  Cal.  W.  N.,  519. 

see  supra.     See  also  Modhoosoodun  Dey  °  (1911)  I.  L.  R.f  39  Cal.,  59. 

v.  Bissonauth  Dey,  ubi  sup.  at  p.  370.  7  See  supra. 

3  (1904)  App.  Cas.,  179;  and  see  8  (1914)  L.  R.,  41 1.  A.,  180  j  I.  L.  R., 
supra.  42  Cal.,  46. 

4  Delhi  and  London  Bank  v.  Hem  Lall  9  See  App.  VII. 
Dutt,  ubi  sup.  at  p.  355. 
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Sections  15  and  28  (c)  together  give  effect  to  one  of  the 
divergent  views  discussed  and  rejected  in  Colls  v.  Home  and 
Colonial  Stores,  Ltd.1 

Section  33,  Expl.  II,  it  is  to  be  observed,  is  not  an  exact 
correlative  to  section  28  (c),  but  is,  apparently,  an  attempt 
to  strike  a  mean  between  the  divergent  English  decisions  as 
they  then  stood,2  for  while  under  the  latter  section  the  extent 
of  the  prescriptive  right  is  unqualified  by  the  method  of  user 
or  by  anything  seemingly  but  the  size  of  the  aperture,  under 
the  former  section  the  remedy  for  disturbance  is  dependent  on 
proof  of  substantial  damage  which   (apart  from  Expl.   I)   is 
defined    as    either    material    interference    with    the    dominant 
owner's  physical  comfort  or  interference  which  prevents  him 
from  carrying  on  his  accustomed  business  as  beneficially  as  he 
had  done  previous  to  instituting  the  suit. 
Kunni  Lai  v.        That  the  statutory  rule  enacted  in  section  28  (c)  is  not  in 
Kandan  Bibi.  accor(j  wjt]1  fae  English  decisions  in  Colls    case  3  and   Kine 
v.  Jolly  4  has  been  pointed  out  by  the  Allahabad  High  Court  in 
Kunni  Lai  v.  Kundan  Bibi,5  where  it  was  observed  that  those 
decisions  would  have  had  a  distinct  bearing  on  the  case  had  it 
not  been  governed  by  the  provisions  of  the  Indian  Easements 
Act  as  contained  in  sections  15  and  28  (c). 
j.  „   | ,,/,„,  Though  the  provisions  of  section  33,   Expl.   II  were  not 

Sait  v.  Jacob  noticed  in  the  Allahabad  case  they  have  since  been  commented 
on  by  the  Madras  High  Court  in  the  case  of  Esa  Abbas  Sait  v. 
Jacob  Haroon  Sail/'  in  connection  with  section  28  (c).  The 
conclusion  there  arrived  at  is  that  the  Legislature,  in  enacting 

•  lion  -is  (<•),  clearly  chose  to  adopt  the  view  taken  in  Calcrafl 
v.  Thompson"1  and  Scott  v.  Pope*  and  referred  to  by  Lord 
Macnaghten  in  Coils'  case  as  one  of  the  two  existing  extreme 
views,9  namely,  "thai  the  right  which  was  acquired  by  the 

1  (1904)    App.    Caa.,     I7!>,    and    nee  5  (1907)  I.  L.  R.,  29  AIL,  571. 

in, Hi.  .  infra.  '•  (1909)  I.  L.  R.,  :t:t  Mad.,  :ti'7. 

1  See     Esa      {boat     Sail     v.    Jamh  7  { 1  K*i7>  I .r»  I..  K..  .'{.S7. 

Haroon  Sait,  infra.  s  (18S6)  :il  oh.  I)..  554. 

1  (1904)    \|,|i.  Cos.,   I7'.».  "  (1904)  App.  Cos.,  p.  L89.      \nd  see 

*  (1906)    I    oil.,    imi  :     (1907)    App.  supra. 
1       ,   I. 


(    97    ) 

"  so-called  statutory  prescription  was  a  right  to  the  continuance 
"  of  the  whole  or  substantially  the  whole  quantity  of  the  light 
"  which  had  come  to  a  window  during  a  period  of  20  years." 

With  reference  to  section  33,  it  was  suggested  that  the 
introduction  of  the  words  "  substantial  damage  "  as  defined,  as 
the  pre-requisite  of  any  action  for  compensation,  was  an  attempt 
to  reconcile  the  conflicting  views  propounded  in  England. 

It  was  also  thought  that  the  practical  effect  of  the  section 
was  to  cut  down  the  apparently  larger  right  conferred  by 
section  28  (c)  to  the  proportions  formulated  in  Coils'  case  and 
thus  to  produce  an  approximate  result. 

The  words  "  accustomed  business  "  and  their  context  in 
Expl.  II  are,  apparently,  founded  on  the  summing  up  of  Best, 
C.J.,  in  Back  v.  Stacey,1  of  which  they  are  an  almost  exact 
reproduction  and  suggest  the  conclusion  that  it  was  intended 
to  provide  a  remedy  in  all  cases  where  there  is  a  material 
interference  with  the  beneficial  user  of  the  dominant  tenement  as 
a  place  of  business  according  to  the  standard  of  light  which  the 
particular  or  accustomed  business,  whatever  it  be,  may  require. 

On  this  hypothesis,  if  the  "  accustomed  business  "  were  such 
as  to  require  a  special  or  extraordinary  amount  of  light  and  the 
disturbance  prevented  the  dominant  owner  from  carrying  on 
such  business  as  beneficially  as  he  had  done  previous  to  insti- 
tuting the  suit  he  would  have  a  remedy  under  the  section,  but 
not  in  England  under  the  decisions  in  Ambler  v.  Gordon  2  and 
Higgins  v.  Beits,3  which  were  founded  on  Coils'  case. 

If  this  should  be  held  to  be  the  true  construction  of  the 
section  there  would  in  this  respect  be  produced  a  result  different 
from  that  of  Coils'  case. 

(2)  The  Prescriptive  Right  to  Air. 
(a)   Under  the  General  Law. 

In  England  the  protection  of  the  prescriptive  right  to  air  In  England, 
is  governed  by  different  principles  from  those  which,  as  has 

1  (1826)  2  C.  &  P.,  465;    31  R.  R.,  2  (1905)  1  K.  B.,  417,  and  see  supra. 

67.9.  3  (1905)  2  Ch.,  210,  and  see  supra. 

P.E.  7 
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been  seen,  regulate  an  infringement  of  the  prescriptive  right 
to  light.  The  remedy  for  the  obstruction  of  air,  whether  the 
air  has  been  enjoyed  for  the  purpose  of  habitation  or  trade, 
proceeds  on  the  ground  of  injury  to  health  or  something  very 
nearly  approaching  it. 
City  of  London  In  City  oj  London  Brewery  Co.  v.  Tennant,  Lord  Selborne, 
Brewery  Co.  v.  l  n    sajc{  i  .  "  Now,  the  nature  of  the  case  which  would  have  to 

Tennant. 

"  be  made  for  an  injunction  by  reason  of  the  obstruction  of  air 
"  is  toto  ccelo  different  from  the  case  which  has  to  be  made  for 
"  an  injunction  in  respect  of  light.  It  is  only  in  rare  and 
"  special  cases  involving  danger  to  health,  or  at  least  something 
"  very  nearly  approaching  it,  that  the  Court  would  be  justified 
"  in  interfering  on  the  ground  of  diminution  of  air.  There- 
"  fore,  when  witnesses  say  that  there  is  a  material  diminution 
"  of  light  and  air,  and  say  no  more,  they  are  in  truth  reducing 
"  the  value  of  their  evidence  as  to  light  to  the  standard  which 
"  must  be  applied  to  their  evidence  as  to  air,  as  to  which  such 
"  evidence  is  of  no  value  whatever." 

Other  English  decisions  in  Gale  v.  Abbott,2  Dent  v.  Auction 
Mart  Co.,3  Hall  v.  Lichfield  Brewery  Co.,4  and  Bass  v.  Gregory,5 
are  founded  on  the  same  principles  and  demonstrate  that  it  is 
only  in  cases  affecting  the  free  access  of  salubrious  air  to,  and 
the  healthy  ventilation  of,  the  dominant  tenement,  that  the 
dominant  owner  will  obtain  protection. 
In  India.  Except  under  the  Indian  Easements  Act,0  similar  principles 

have  governed  the  Indian  decisions.7 

It  is  true  that  in  England  natural  conditions  and  other 
causes  have  made  light  of  more  account  than  air,  and  that 
conversely  in  India  air  is  of  as  much  importance  as,  and  often 
of  more  importance  than,  light. 

For   this   reason,   arguments  have   been  addressed  to  the 


1  us::',)  L.  R.  9  Hi.  App.  al  p.  221,        see  infra. 

*  (1862)  s.lur.  \.  S.,  987.  ■   Bagram  v.  Khettranath  Karformah, 

■  (1866)  L.  R.  2  Eq.,  238.  uhi  sup.  ;   Modhoasoodun  Dey  v.  Biaso- 

1  (1880)  (9  L.  .1.  oh.,  656.  nauth  Dey,  uhi  sup.  ;   Delhi  and  London 

I     10)  26  Q.  I'..  I)..   181  ;  69  L.  J.       Bankv.  linn  Loll Dult, ubi sup.  ;  Nand- 

Q.  B„     ,i  kishor  v.    Bhagubhai  (1888),   1.    L.    It- 

1    Foi   the  law  under  the   I.  E.  Act.       8  Bom..  96. 
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Indian  Courts  in  favour  of  assimilating  cases  of  light  and  air 
in  regard  to  the  principles  of  relief  for  obstruction.  But  the 
Courts  have  felt  thomselvos  bound  by  the  rules  of  English 
law. 

In   Modhoosoodun  Dey  v.   Bissonauth  Dey,1   Markby,    J.,  Modhoosoodun 
admitted  the  force  of  these  arguments  but  thought  he  was  Dey J-  J>iiS'°- 

D   .  °  nauth  Dei/. 

precluded  by  the  English  and  Indian  authorities  from  adopt- 
ing them.  He  said  :  "  Here  also  I  must  apply  the  rules  of 
"English  law.  No  doubt  this  leads  to  some  inconvenience. 
"  The  reasons  for  which  apertures  are  made  in  the  walls  of 
"  houses  in  the  two  countries  are  very  different." 

"  In  England  an  aperture  is  made  chiefly  for  light  ;  the  sun 
"  being  less  bright  and  the  air  colder  there,  we  desire  to  obtain 
"  all  the  light  we  can,  and  only  to  admit  just  so  much  air 
"  as  is  necessary  for  wholesome  ventilation,  for  which  reason 
"  we  always  use  glass  in  our  windows.  In  this  country  the 
"  object  is  precisely  the  reverse — to  get  as  much  air  as  possible, 
"  and  to  exclude  the  superfluous  light.  A  comparatively 
"  small  aperture  will  in  this  country  light  a  room,  but  with- 
"  out  a  free  current  of  air  a  room  would  very  often  be  un- 
"  comfortable,  and  even  unhealthy.  .  .  .  But  unfortunately 
"  the  law  of  England  being  fashioned  upon  the  wants  of  the 
"  inhabitants  of  that  country  has  specially  favoured  the 
"  acquisition  of  the  right  to  free  access  of  light,  but  has  taken 
"  very  little  notice  of  the  right  to  free  access  of  air."  2 


(b)  Under  the  Indian  Easements  Act. 

In  India,  the  inconvenience  of  treating  air  as  of  less  account 
than  light  has  been  recognised  by  the  Legislature.  By  sections 
15,  2S  (c),  and  33,  Expls.  II  and  III,  of  the  Indian  Easements 
Act,  prescriptive  rights  to  light  and  air  are  treated  as  co- 
extensive, and  dealt  with  accordingly.3 


1  (1875)  15  B.  L.  K.,  361.  3  See  App.  VII,  and  Gazette  of  India, 

2  Ibid,    at    p.     367  ;      and    oee    the  1880,  Part  V,  p.   476  ;    and  Stokes,    1 
observations  of  West,  J.,  in  Nandkishor  Anglo-Indian  Codes,  p.  885. 

v.  Bhaiabhai,  ubi  sup.  at  p.  07. 
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Protection  of  It  has  been  decided  that  the  principles  by  which  the  Court 
toXrS!1*  snoukl  be  8uide(l  in  ihe  Protection  of  access  of  light  to  build- 
ings used  for  purposes  of  inhabitancy  and  business  are  applicable 
to  a  building  used  for  ecclesiastical  purposes,  and  that  material 
interference  with  the  comfort  of  worshippers  and  the  illumi- 
nation of  mosaics  and  stained  glass  windows  is  as  liable  to  be 
restrained  as  interference  with  the  comfortable  use  and  enjoy- 
ment of  houses. 
Att.-Genl.  v.  In  Attorney -General  v.  Queen  Anne's  Mansions  l  the  defen- 

Mansions™  *  dants  had  obstructed  the  access  of  light  to  six  windows  on  the 
south  side  of  the  Guards  Memorial  Chapel,  Westminster,  and 
had  thereby  materially  interfered  not  only  with  the  comfort  of 
worshippers  in  the  chapel,  but  with  the  illumination  of  the 
mosaics  and  stained  glass  windows  with  which  the  chapel  was 
adorned.  In  granting  an  injunction  on  both  grounds  the 
Court,  with  reference  to  the  mural  decorations  and  stained 
glass  windows,  considered  they  were  as  much  entitled  to 
protection  as  either  a  picture  gallery  in  a  private  house  or  a 
picture  gallery  in  a  public  building  appropriated  to  that  purpose. 
In  cases  of  obstruction  of  light  and  air,  the  light  and  air, 
if  any,  which  comes  from  other  sources  must  not  be  disre- 
garded 2  ;  for  as  pointed  out  by  James,  Y.C.,  in  Dyers  Co.  v. 
King,5  the  light  from  other  quarters,  and  the  light  which  is 
the  subject  of  the  obstruction,  may  be  so  much  in  excess  of 
what  is  protected  by  law  as  to  render  the  interference  com- 
plained  of  non-actionable.4 

But  it  is  only  prescriptive  light,  or  light  to  which  a  right 
lias  been  acquired  by  grant,  which,  when  coming  from  other 
quarters,  must  be  taken  into  account;  for  light  to  which  no 
legal  right  has  been  acquired  and  of  which  the  plaintiffs  may 
be  deprived  at  any  time  ought  not  to  be  taken  into  account.5 


Questions  as 
tn  light  and 
air  coming 
from  other 

sources. 
Dyers  Co.  v. 
King. 


1  (1889)  5  Times  L.  R.,  430. 

2  Colls  \.  llnim  and  ( 'iii,,, tin/  Stores, 
I. hi.  (Hini),  App.  Cm.  al  p.  210  ;    Kine 

,  |  1905),  I  Ch.  a!  p.  193  :  Dhunji- 
i,l„,,/  v.  Lisboa  (1888),  I.  L.  K..  13  Bom., 
262  (262). 

,n)  i..  K.,  8  Eq.,  438. 
1  (1904)  App.  Co  .  at  p.  21  I. 
■  Ibid,      \n.l    ■  •     Inath  Nath  Deb  v. 


Galstaun  (1908),  I.  L.  K..  35  Cal.,  661  ; 
XII  Cal.  W.  N'.,  219.  It  would  seem 
thai  the  light  meanl  i^  not  lighl  from  or 
over  another  part  of  the  servient 
tenement,    Imt    light   derived   from    or 

over  a  different  tene al  of  a  different 

owner,  Davis  v.  Warrable  (1913),  2  Ch. 
121.  431. 
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It  is,  of  course,  immaterial  that  the  owner  of  the  dominant 

tenement  is  getting  light  and  air  from  other  sources,  if  he 
is  still  deprived  of  the  quantity  of  light  and  air  to  which  he  is 
entitled.1 

The  owner  of  an  easement  of  light  cannot  complain  of  "Reflected" 
any  act  on  the  servient  tenement  whereby  the  light  coming  lg  ' 
to  his  windows  is  increased  or  converted  into  what  is  called 
"  reflected  light  "  or  into  an  extraordinary  supply  of  light  of  a 
glaring  character.2  No  case  has  occurred  where  under  these 
circumstances  the  Court  has  interfered  in  favour  of  the  owner 
or  occupier  of  the  dominant  tenement. 

But  wdiere  there  has  been  an  actionable  disturbance  of 
ancient  lights  the  dominant  owner  is  not  bound  to  put  up  with 
reflected  light,  even  if  it  would  not  be  substantially  less  than 
the  light  obstructed.3  As  in  the  case  of  light  coining  from 
other  sources  to  which  no  legal  right  has  been  acquired,  since 
he  has  no  security  that  the  light  will  continue,  he  is  entitled  to 
stand  on  his  legal  rights  and  is  not  bound  to  depend  on  the 
degree  of  consideration  which  the  other  party  may  shew  him 
from  time  to  time.4 

The  right  to  light  and  air  should  usually  be  claimed  as  a  How  the  right 
right  to  light  only  for  the  reason  that  where  light  goes  air  also  air  shouid  be 
will  go,  and  where  there  is  a  sufficient  adit  for  light  a  sufficient  claimed, 
adit  for  air  also  will  be  presumed,5  and  for  the  further  reason 
that  it  is  only  on  the  ground  of  danger  to  health,  or  at  least 
something  very  nearly  approaching  it,  that  the  Court  would 
be  justified  in  interfering  on  the  ground  of  diminution  of  air.6 


1  Puran  Madduck  v.  Ooday  Chum  Bottlewalla  (1871),  8  Bom.  H.  C.  (O. 
Mullick  (1865),  3  W.  R.,  20;  and  see  C.  J.),  181  (191);  Anath  Nath  Deb  v. 
Dent  v.  Auction  Marl  Co.  (1866),  L.  R.,  Galstaun  (1908).  I.  L.  R.,  35  Cal.,  661  ; 
2  Eq.,  at  p.  251.  XII  Cal.  W.  N.,  219. 

2  Lanfranchi    v.    Mackenzie    (1867),  4  Ibid. 

L.  R.,  4  Eq.,  421  ;    Lazarus  v.  Artistic  5  See  Barrow  v.  Archer  { 1863),  2  Hyde, 

Photographic   Co.    (1897),    2    Ch.,    214;  129;    Delhi  and  London  Bank.  v.   Hem 

Boyson  v.  Dcane  (1899),   I.   L.   R.,   22  Lull  Dutt  (1887),  I.  L.  R.,  14  Cal.,  439. 

Mad.,  251  (253).  6  See     supra     in     City     of     London 

3  Dent  v.  Auction  Mart  Co.,  ubi  sup.  Brewery  Co.  v.  Tennant  (1873),  L.  R. , 
at  pp.  251,  252  ;  Staight  v.  Bum  (1869),  9  Ch.  App.  at  p.  221. 

L.  R.,  5  Ch.  App.,  163  ;    Bottlewalla  v. 
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Divisible  into 
two  classes. 


Nature  of 
Easement  of 
way. 


Part  II. — Easements  of  Way. 

Eights  of  way  are  divisible  into  two  classes  :  Public  rights 
of  way,1  and  Private  rights  of  way.  Private  rights  of  way  in 
turn  are  capable  of  division  into  two  classes  :  Easements  of 
way,  and  Eights  in  gross.2 

Easements  of  way  form  the  most  important  class  of  affirm- 
ative easements.  They  are  rights  which  enjoy  a  wider  familiarity 
than  perhaps  any  other  kind  of  easement. 

A  right,  or  easement,  of  way  is  a  right  affirmative  3  and 
discontinuous,4  appurtenant  to  the  dominant  tenement,  of 
passage  over  a  neighbour's  land  to  and  from  the  dominant 
tenement.  It  is  not,  as  will  be  seen,  a  right  to  wander  at 
pleasure,  but  a  right  to  pass  along  a  particular  route  from  the 
terminus  a  quo  to  the  terminus  ad  quern.5 

Easements   of   way   are   capable   of   considerable   variety 
Easements  of  e^}ier  as  regards  their  nature,  or  their  duration,6  or  the  manner 
of  their  enjoyment.7 

Thus  an  easement  of  way  may  be  either — 

('/)  A  general  right  of  way,  which  is  a  right  of  way  not 
only  for  foot  passengers  but  for  people  on  horse- 
back, and  for  carts,  carriages,  and  other  vehicles  8  ; 
or 


Variety  of 


»  See  Chap.  IV.  Pari  II.  A  (:.»). 

-  See  Chap   IV.  Part  II,  A. 

3  Entitling  the  dominant  owner  to 
in  ike  ac(  i\  e  uee  of  the  Ben  ient  tene- 
ment . 

1  Depending  Eor  its  exerci  e  on  the 
mi  of  i  he  dominant  i -v.  ner.  See  I.  10. 
Ail .  5,  \  |'|>.  VII,  «  lii'-li  defines  a 
id  a  .mi  inuous  easement  b  one  that 
I  hi  act  i 'i  iii-iii  tor  iis  enjoyment  ; 
l. hi  i/ui  ry  ii  this  is  an  accurate  defini 
tp.ii.     The  acl  of  man  is  required   Eor 

-  i  ei  e  or  acl  ual  user  of  the  i  i 
menl ,  but  m  ■  >  n<  a  larily  for  the 
in  joj  men!  ol  1 1"'  '■;.  lemenl ,  .-■<  e  i  ho 
of  t  ■hi  h,  <  '..I.,  in  Koylaah 
>i"i, nil  r  Qhose  \.  Sonatun  Chung  Baroie 
(1881),  I.  L.  R.,  7Cil.,  132  j  8  I '.  L.  R., 
281,  in  oonnection  n  it  h    .  -*>,  ill   (6)  ol 


the  Indian  Limitation  Act,  XV  of 
1877  (since  repealed  by  the  present 
Act,  IX  of  lltOS)  ;  and  see  also  Chap. 
VII,  Part    II. 

0  Qoluck  ( 'hunder  Chowdhry  v.  Tarnee 
<  hum  <  'In,,-/:,  rbirtty  ( 1 865),  I  \V.  II.,  49  ; 
S.  *'.  sub  nam.  Turin  c  Churn  Chucker- 
butty  x.  Turiioc  Churn,  Chuckerbutty 
(1866),  I  End.  Jur.,  N.  S.,  6;  and  see 
Wimbledon  <in<l  rutin//  Commons  Con 
eeroatora  v.  Dixon  (1875),  1  Ch.  D.,  362  ; 
•ic  L.  J.  Ch.,  :s.r>:i. 

11  See  ('hap.  J,  Part  I,  under  "  Per- 
manent  and  Limited  Basements,11  and 
1.  E,  Act,  s.  tj,  App.  \  ii. 

7  Ibid. 

s  See  Cannon  v.  Villare  (1878),  8  Ch. 
!>.,  Il.»  (420). 
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(b)  a  driftway,  which  is  a  way  limited  to  foot  passengers, 

horsemen,  or  cattle  l  ;  or 

(c)  a  footway  simpliciter.2 

The  question  of  the  precise  limit  of  the  right  in  any  particular 
case  must  depend  on  the  manner  of  acquisition,  and  will  be 
reserved  for  consideration  in  a  later  chapter.3 

An  easement  of  way  may  arise  in  India  either   by   the  Methods  of 
express  or  implied  grant  of  the  owner  of  the  soil,4  or  by  pre-  accimsitlon- 
scription,5  or    by  necessity,6  or  under    the  Indian  Limitation 
Act,7  or  the  Indian  Easement  Act.8 

With  reference  to  the  acquisition  of  the  right  by  prescrip- 
tion it  will  be  remembered  that  easements  of  way  are  governed 
by  different  principles  to  easements  of  light  and  air,  the  former 
arising  from  the  uninterrupted  user  of  the  servient  tenement, 
the  latter  by  implied  covenant  on  the  part  of  the  servient 
owner  derived  from  the  mere  occupation  of  the  dominant 
tenement.9 

The  former  are  unlawful  in  their  origin.  The  first  of  the 
acts  is  a  trespass  ;  whereas,  in  the  case  of  light,  the  acts  are  in 
themselves  lawful  acts,  done  in  the  lawful  occupation  and  user 
of  a  man's  own  land.10 

Easements  of  way  must  not  be  vague  or  indefinite  ;  that  is  Easements  ot 
to  say,  they  must  be  limited  to  a  particular  route  over  the  definite!& 
servient  tenement.     An  easement  of  way  confers  no  right  to 
wander  at  pleasure  over  any  part  of  the  servient  tenement  for 
whatever  purpose.11 


Ch 


See   Cannon  v.    Villars    (1878),    8 

D.  at  p.  421. 

Ibid,  at  p.  420. 

See  Chap.  VIIT,  Part  I,  C. 

,  and  see  Imam- 
bundee  Begum  v. 
Sheo  Dual  Bam 
(1870), 14  W.  R., 
199  ;  Bam  Gun- 
(ja  Doss  v.Gobind 
n  der   Doss 


VI, 


4  See     Chap. 
Parts  II,  III. 

6  See    Chap.    VII 
Part  I,  B  and  C. 


See     Chaps. 


j  (  Chu 


Part  I,  and  VI,  Part 
IV,  A. 


(1871),  16W.  R., 
284;  Savalgiapa 
v.  B  as  van  a  pa 
(1873),  10  Bom. 
H.  C,  399. 


7  See  Chap.  VII,  Part  II. 

8  See  Chap.  VII,  Part  III. 

9  See  Cross  v.  Lewis  (l$2±),  2  B.  &  C, 
686  •  Moorev.  Bawson  (1824),  3 B.  &  C, 
339,  referred  to  with  approval  in  Webb 
v.  Bird  (1863),  13  C.  B.  N.  S.,  841,  and 
see  Part  I,  supra. 

10  See  per  Field,  J.,  in  Dallon  v.  Angus 
(1881),  6  App.  Cas.,  759. 

11  Gooroo  Churn  Goon  v.  Gunga  Gobind 
Chatterjee  (1867),  8  W.  R.,  269;  Joy 
Doorga  Dassia  v.  Juggernath  Boy  (1871), 
ir>  \Y.  R.,  295  ;  Wimbledon  and  Butney 
Commons  Conservators  v.  Dixon  (1875), 
1  Ch.  D.,  362  ;    45  L.  J.  Ch.,  353. 
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Are  not  rights 
to  ownership 
of  soil. 


Presumption 
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of  way  may 
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Question 
whether 
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i  if  way  i  .in 

exist  .simul- 
iusly. 


Easements  being  restrictions  of  the  ordinary  rights  of 
property,  a  right  of  way  is  restrictive  of  a  man's  right  in  his  soil 
and  of  his  liberty  to  enjoy  and  dispose  of  his  land  as  he  pleases.1 

Easements  of  way  do  not  confer  rights  to  the  ownership  of 
the  soil.2  There  cannot  be  a  claim  to  the  ownership  of  land 
and  to  a  right  of  way  over  it  at  the  same  time.3  In  the  respect 
of  not  being  rights  to  the  ownership  of  the  soil,  private  rights 
of  way  resemble  public  rights  of  way.4 

The  presumption  with  regard  to  the  ownership  of  the  soil 
is  that  it  belongs  usque  ad  medium  filum  vice  to  the  owners  of 
the  adjoining  lands,  and  such  presumption  applies  equally  to 
a  private  as  to  a  public  road.5 

There  is  a  similar  presumption  in  India.6  In  India  there 
may  be  a  right  of  way  by  boat  in  the  rainy  season  over  a 
particular  channel.  Such  a  right  may  be  acquired  by  enjoy- 
ment for  the  necessary  period  in  spite  of  the  interruption  in 
tlii'  actual  user  caused  by  lack  of  water.7 

A  private  right  of  way  is  not  necessarily  confined  to  a  way 
used  by  one  person  ;  it  may  be  common  to  several  persons.8 

It  may  be  convenient  here  to  consider  the  question  as  to 
whether  a  private  right  of  way  and  a  public  right  of  way  can 
exist  simultaneously  over  the  same  soil. 

The  answer  depends  on  the  time  at  which  the  two  rights 
conic  into  existence. 


1  Indian  Easements  Act,  s.  7,  App. 
\  II. 

'  "■  rd  v.  I  ln„,e  (1874),  43  L.  J. 
C.  P.,  225;  J..  R.  !)  C.  I'.,  362  ;  Sham 
Churn  Auddy  \.  TariniChum  linnerjee 
(1876),  !■<  \V.  R.,  218  ;  1.  I..  R.,  I  Cal., 
422, 

•:  Ibid.  .  Narendra  Nalh  Baron  \. 
Abhoy  Outran  Chatlopadhya  (1007), 
l.  I.,  i:  ,  :;i  Cal  .  ;,l  ;  XJ  Cal.  w  .  v.  20. 
Bui  the  claim  may  bi  in  the  alternative, 
iim I  i  1 1  In  r  hi  the  rights  may  !"■  i  itab- 
lished  it  the  other  I"  relinquished,  Ibid., 
overruling  Bijoy  Keshub  Roy  \.  Obhoy 
Oho  •  (1871),  16  Cal.  W.  R.,  198. 

1  St.     Mary    Newington    v.    Jacobt 
L.   R„  7  Q.   B.,    17  ;     II    L.  J. 


M.  C,  72. 

3  Holmes  v.  Bellingham  (1859),  7 
C.  B.  N.  S.,  329,  and  see  as  to  public 
roads,  Chap.  IV,  Par!  II,  A  (2). 

0  Mubaruck  Shah  v.  Toojany  (187S), 
I.  L.  R.,  4  Cal.,  206. 

7  Ramaoondar  Burral  v.  Womakant 
Chuckerbutty  (1864),  I  W.  I!,,  217; 
Koylash  Chunder  Ohose  v.  Sonatun 
Baroie  (1881),  1.  L.  R.,  7  (Jul.,  132  ; 
8C.  I..  R.,281  ;  andsee  infra,  Tart  III, 
A,  Chap.  IV,  I'art  I,  H  (2)  (o),  Chap. 
VII,  Part  II. 

M  St  in  iil<  \.  The  London  and  Birming- 
ham /.'.'/•  '".  (1848),  9  Sim.,  209  ;  Sham 
Soonder  Bhattaeharjee  v.  Alvnce  Ram 
i:,     (1876),  25  \v.  K.,  233. 
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If  a  public  right  of  way  already  exists,  no  private  righl  of 
way  can  be  acquired  in  derogation  of  it,  but  if  a  private  right 
of  way  already  exists,  the  public  right  of  way  on  coming  into 
existence  will  not  extinguish  the  private  right,  but  will  remain 
qualified  to  that  extent  unless  there  has  been  a  release  or 
abandonment  of  the  private  right,  or  a  public  user  inconsistent 
therewith.1 

The  right  to  a  private  way  and  the  right  to  a  public  way 
over  the  same  soil  cannot  be  pleaded  together  as  the  two  are 
inconsistent,2  but  the  private  right,  if  pre-existing,  can  be  relied 
on,  for  there  is  no  compulsion  in  such  a  case  to  resort  to  the 
public  right  which  might  possibly  be  disputed  by  conflicting 
evidence,3  and  the  remedy  for  the  obstruction  of  which  is  by 
indictment  only  unless  special  damage  can  be  shewn.4 

When  once  a  right  of  way  has  been  acquired,  the  servient 
owner  cannot  object  to  it  on  the  ground  of  inconvenience,  nor 
can  he  put  an  end  to  the  right  by  shewing  that  there  is  another 
pathway  which  the  dominant  owner  might  use.5 

In  order  to  maintain  an  action  for  the  disturbance  of  a  Disturbance 
private  right  of  way  it  is  not  necessary  for  the  plaintiff  to  ^y^of  way 
prove  special  damage.6 

The  burthen  of  proving  a  prescriptive  right  of  way  lies  on  Burthen  of 
the  person  who  asserts  it.7  sedptive  way. 

Under  section  147  of  the  Criminal  Procedure  Code,  Act  V  of 

1  Brownlowv.  Tomlinson  (1840),  1  M.  6  See  Baijnath  Singh  v.  Tetai  Chow- 
fa  G.  at  p.  486  ;  Duncan  v.  Louch  (1845),  dhry,  ubi  sup.,  and  the  other  cases  cited 
6  Q.  B.,  904  ;  Reg.  v.  Charley  (1848),  in  the  same  note.  Such  a  rule  is 
12  Q.  B.,  515.  applicable  only  to  the  disturbance  of  a 

2  Chichester  v.  Lethbridge  (1738),  highway,  which  being  regarded  as  a 
Willes,  71.  public  nuisance,  can  only  be  the  subject 

3  Allen  v.  Ormond  (1806),  8  East,  3.  of  an  indictment  unless  special  damage 

4  Chichester  v.  Lethbridge,  ubi  sup.  ;  can  be  proved  by  a  private  individual, 
Baijnath  Singh  v.  Tetai  Chowdhry  in  which  case  he  may  maintain  an 
(1901),  6  Cal.  W.  N..  197;  Campbell  action  for  the  private  nuisance,  Ibid. 
Davys  v.  Lloyd  (1901),  2  Cli.,  518;  Nor  is  it  applicable  to  the  disturbance 
Pratt  on  Highways,  16th  Ed.,  p.  142,  of  a  merely  local  right  of  way,  Brock- 
and  see  further  Chap.  IV,  Fart  II,  bank  v.  Thompson  (1903),  2  Ch.,  344. 
A  (2).  -1  Khoda    Bux    v.    Shaikh    Tazaddin 

5  Sham  Bagdee  v.  Fukeer  Chand  (1904),  8  Cal.  W.  N.  359.  As  to  burthen 
Bagdee  (1866),  6  \V.  R.,  222  ;  Mokoon-  of  proof  generally,  .see  Chap.  V,  Part  I, 
donath     Bhadoory     v.     Shib     Chunder  and  Chap.  XI,  Part  I. 

Bhadoory  (1874),  22  W.  R.,  302. 
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1898.  a  right  of  use  of  any  land  includes  a  right  of  way.  The 
exclusive  possession  of  land  not  subject  to  such  a  servitude 
becomes  something  short  of  exclusive  possession  when  the 
easement  arises.1 

A  party  who  consents  to  the  alteration  of  an  existing  path 
by  the  Magistrate  to  one  more  convenient  to  the  public  generally 
cannot  afterwards  come  forward  and  claim  such  right  of  way  as 
private.2 


Nature  of 
easements  in 
natural 
streams. 


.Modes  of 
acquisition. 


Extent  of 
easements  in 
water. 


ification 

i  if  •  a  'mi  ni 
in  water. 


Part  III. — Easements  in  Water. 

The  nature  of  the  right  conferred  by  the  acquisition  of  an 
casement  in  water  is  to  restrict  in  some  particular  respect  the 
enjoyment  of  those  natural  rights  in  water  which  form  part  of 
the  ordinary  incidents  of  property.3 

Those  natural  rights  may  be  described  as  the  right  of  every 
riparian  proprietor  to  use  the  water  which  flows  past  his  land 
equally  with  other  proprietors,  to  have  the  water  come  to  him 
undiminished  in  flow,  quantity,  and  quality,  and  unaffected 
in  temperature,  and  to  go  from  him  without  obstruction.4 

Easements  in  water  can  arise  either  by  grant,  express  or 
implied,5  by  prescription  or  enjoyment  for  the  necessary 
period,6  or  by  custom,7  and  in  India,  also  under  the  Indian 
Limitation  Act,8  and  the  Indian  Easements  Act.9 

The  extent  of  prescriptive  rights  in  water  (except  as  regards 
easements  to  pollute  water10)  is  to  be  measured  by  the  user 
as  proved.11  Where  the  easements  are  acquired  by  grant, 
their  extent  is  limited  by  the  terms  of  the  grant.12 

It  will  be  convenient  to  classify  the  different  easements 
relating  In  water  in  accordance  with  the  special  nature  of  the 
right  acquired. 


1  (1868)  I  Mad.  M.  C.  Rulings  \i. 

•  Muddun  Gopal  Mookerjei  v.NilmO' 
,...   Banerj'et  I  L869),  I  I  W.  R.,  304. 

'■'  8t  i  <  'hap.  I,  under  "  Natural 
Righl  i,"  and  Chap.  V,  Pari   II  I. 

4  S( i  ' lhap.  v,  l'. Hi  ill,  .Mid  l mil. in 
•  "i  Acl ,  b.  7,  ill.  (A),  (/),  App. 
\  il. 

<•  8a  'I,.,,,.  \  I,  Pari  i  il  and  Ml. 


,;  See  Chap.  VII.  Part  J. 
7  See  Chap.  IV.  Part  I.  B  (1). 
s  See  Chap.  VII,  Part  II. 
'•'  See  Chap.  VII,  Part  III. 
10 See  infra,  I'',  and  Chap.  VIII,  Part  T, 
B  (I). 

11  See  Chap.  VIII,  Part  I.  H  (J). 
'-  See  Chap.  VIII,  Part  T,  ]$  (1). 
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Easements  in  water  are  affirmative  easements  and  may  be 
divided  into  the  following  classes,  that  is  to  say  : — 

A.  Easements  relating  to  the  flow  of  water  in  natural 

watercourses. 

B.  Easements  relating  to  the  flow  of  water  in  artificial 

watercourses. 

C.  Easements  relating  to  the  subterranean  flow  of  water. 
1).     Easements    relating    to    the    discharge    of    rain-water 

upon  adjoining  land. 

E.  Easements  relating  to  taking  water  from,  or  con- 
ducting water  from,  or  over,  the  servient  tenement. 

E.  Easements  affecting  the  natural  state  of  water  by 
pollution  or  alteration  of  temperature. 


A. — Easements  relating  to  tlie  flow  oj  water  in  natural  water- 
courses. 

Easements  can  be  acquired  in  natural  streams  flowing  in  Easements  in 
known  and  defined  channels.  natural 

streams 

In  this  connection  are  to  be  noticed  those  easements  that  flowing  in 
give  riparian  owners  the  right  to  divert  water  from  its  accus-  defined *" 
toinecl  course  and  thus   diminish  the  quantity  which  would  channels, 
otherwise  descend  to  the  proprietors  below,  or  to  throw  the 
water  back  upon  the  proprietors  above.1     These  rights,  being 
clearly  restrictions  of  the  ordinary  rights  of  property,2  require 
that  the  burthen  of  proof  of  them  should  rest  upon  the  pro- 
prietor claiming  them,3  for,  as  was  said  by  Leech,  V.C.,  in 
Wright  v.  Howard,4  "  Either  proprietor  who  claims  the  right  Wright  v. 
"  either  to  throw  the  water  back  above  or  to  diminish  the  Howard- 
"  quantity  of  water  which  is  to  descend  below  must,  in  order 


1  See  Bealey  v.  Shaw  (1805),  6  East,  865  ;    L.  R.,  24  Ind.  App.,  60;    John 

209;    Wright  V;  Howard  (1823),  i  Sim.  White    &    Sons    v.    J.    &    M.     White 

&  St.,  190;    24  R.  R,,  169  ;    Embrey  v.  (1906),  App.  Gas.,  72. 

Owen  (1851),   6  Exch.   at  p.   370;    20  2  See  these  partly  illustrated  in  I.  E. 

L.    J.    Exeh.,    212  ;     Subramaniya    v.  Act,  s.  7,  ill.  (h),  App.  VII. 

Ramachandra  (1877),  I.  L.  R„  1  Mad.,  3  See  Chap.  V,  Part  I. 

335;    Debi  Pershad  Singh  v.   Joynath  4  (1823)  1  Sim.  &  St.,  190,  24  R.  R., 

Singh  (1897),  I.  L.  R.,  24  Gal.  (P.  C.),  169. 
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"  to  maintain  his  claim,  either  prove  an  actual  grant  or  license 

"  from   the   proprietor   affected   by   the   operations,    or   must 

"  prove  an  uninterrupted  enjoyment  of  twenty  years." 

Beaky  v.  In    Beetle ij   v.    Shaw,1    Lord    Ellenborough    said  2  :    "  The 

"  general    rule    of   law   as    applied   to   this    subject    is,    that, 

"  independent  of  any  particular  enjoyment  used  to  be  had  by 

"  another,  every  man  has  a  right  to  have  the  advantage  of 

"  a   flow   of   water   in  his   own  land   without    diminution   or 

"  alteration.     But  an  adverse  right  may  exist  founded  on  the 

"  occupation  of  another.     And  though  the  stream  be  either 

"  diminished  in  quantity  or  even  corrupted  in  quality,  as  by 

"  means  of  the  exercise  of  certain  trades,  yet  if  the  occupation 

"  of  the  party  so  taking  or  using  it  have  existed  for  so  long  a 

"  time  as  may  raise  the  presumption  of  a  grant,  the  other 

"  party  whose  land  is  below  must  take  the  stream  subject  to 

"  such  adverse  right.     I  take  it  that  twenty  years'  exclusive 

"  enjoyment  of  the  water  in  any  particular  maimer  affords  a 

"  conclusive  presumption  of  the  right  in  the  party  so  enjoying 

"  it,  derived  from  grant  or  act  of  Parliament."  3 

The  facts  in  Bealey  v.  Shaw  4  were  that  the  defendant  and 

his  predecessors  in  title  had  been  accustomed  for  over  sixty 

years  to  divert  water  from  the  Eiver  Incell  by  means  of  a  weir 

of  a  given  height,  and  a  sluice  of  given  dimensions.     In  this 

slate  of  things  the  plaintiff  came  to  a  spot  lower  down  the 

river,  erected  a  weir,  mill,  and  other  works  on  his  own  land, 

and  commenced  to  enjoy  the  natural  rights  in  respect  of  so 

much  of  the  wiilcr  as  the  defendant  had  not  been  accustomed 

to   divert.     The   defendant   subsequently  enlarged  his  sluice, 

and  the  question  arose  whether  he  had  a  right  to  do  so. 

II  was  held  I  hat  in  I  he  absence  of  enjoyment,  for  (he  neces- 

Sary  period,  of  I  he  enlarged  sluice  (lie  defendant  was  confined 

to  his  original  easement,  and  could  claim  nothing  more. 

No  right  by  Bui    though  easements   may  thus   he  acquired  in  natural 

oray  of  ea 

iinnl  to  .ill  thr 

1  (1805)  »■  Bast,  -'"s.  n tag  water  is  incapable  of  acquisi- 

-  Ibid,  ni  p.  215.  in. n.  John    While  a-  Sons  \.  ./.  d-  M. 

■''  8a    Chaps.    VI    .in.l    \ll.     I'.ui    ;i  White,  ubi  sup.  and  infra. 

pi'   criptivi    1 1  in  to  thi    obi   of  all  the  '   Ubi  sup. 
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streams  there  cannot  by  grant  or  prescription  be  an  exclusive 
right  to  all  the  water  of  a  running  stream.1 

Thus  in  John  White   &  Sons  v.   J.   &  M.  White,2  it  was  John  White.  & 
held  that   the  ownership   of  an  artificial    dam,   although    it  M^Whik  & 
may  give  a  right  to  maintain  the  dam,  does  not  turn  the  run- 
ning stream  into  a  pond  so  as  to  confer  upon  the  owner  of 
the  dam  an  exclusive  right  to  use  the  whole  of  the  running 
water. 

In  India,  as  in  England,  the  right  to  divert  and  impound 
so  much  of  the  water  of  a  natural  stream  as  may  be  required 
for  purposes  of  irrigation,3  or,  in  case  of  ordinary  floods,  to 
protect  lands  by  the  erection  of  bunds  whereby  the  water  is 
thrown  on  to  lands  of  other  riparian  owners  to  their  injury,1 
can  only  bo  acquired  as  an  easement  either  under  contract 
with  the  lower  riparian  owner  or  by  prescription,  or,  possibly, 
by  custom.5 

It  is  important  to  remember  that  the  obstruction  or  diver-  Dominant 
sion  of  water  for  the  necessary  period  must  be  in  respect  of  must  abut 
a  tenement  abutting  on  the  stream.  Otherwise  no  easement  on  stream, 
will  be  acquired.6 

With  reference  to  this  topic  an  important  question  arises  No  right 
as  to  whether  a  servient  owner  whose  natural  rights  have  been  servient   ^ 
restricted  by  the  diversion  of  water  from  its  natural  course,  owner  that 

the  exercise 

or  by  the  discharge  of  water  on  to  his  land,  can  require  the  0f  the 
dominant  owner  to  continue  the  exercise  of  the  easement,  or,  easement 

shall  be 

in   other   words,    whether    he   thereby   acquires    a   reciprocal  continued, 
easement  as  against  the  dominant  owner  that  the  latter  shall 
continue  the  diversion  or  discharge  of  the  water. 

The  question  has  been  fully  discussed  in  the  Courts,  and 

1  John    While  &  Sons  v.   J.   &  M.  Eshan  Chandra  Samanta  v.  Nil  Moni 
White  (1906),  App.  Cas.,  72.  Singh  (1908),  I.  L.  R.,  35  Oal.,  851. 

2  Ubi  sup.  *  Venkatachalam  Chettiar  v.  Jemindar 

3  Debi  Pershad  Singh   v.   Joy   Nath  of  Sivagunga  (1904),  I.  L.  R.,  27  Mad., 
Singh  (1897),  I.  L.  R.,  24  Cal.  (P.  C.)  at  409  (413). 

p.  874  ;    L.  R.,  24  Ind.  App.  at  p.  68  ;  5  Eshan    Clutndra    Samanta    v.    Nil 

and     see     liabu     Chumroo     Singh     v.  Moni  Singh,  ubi  sup. 

Mullick     Khijret     Ahmed     (1872),      IS  G  Stockport     Water     Works     Co.     v. 

W.    R.,    525  ;     Kalu    Khabir    v.    Jan  Potter  (1864),  3  H.  &  C,  300. 

Meah    (1902),   I.   L.   R.,   29   Cal.,    100; 
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it  has  been  decided  that  the  servient  owner  cannot  acquire 
any  such  right.1 

The  principles  established  in  the  decisions  proceed  upon 
two  grounds,  first,  upon  the  ground  that  the  enjoyment  of  the 
servient  owner  would  be  incapable  of  interruption  at  the  hands 
of  the  dominant  owner  by  any  reasonable  mode,2  and  secondly, 
upon  the  broader  ground,  that  it  is  of  the  essence  of  an  ease- 
ment that  it  exists  for  the  benefit  of  the  dominant  tenement 
alone,  and  that  the  servient  owner  can  acquire  no  right  to  insist 
on  the  exercise  of  the  easement  on  the  part  of  the  dominant- 
owner  if  the  latter  finds  it  expedient  to  abandon  the  rights 

Arkwright  v.  The    first-mentioned    ground    was    elucidated    by    Lord 

GeU-  Abinger,  C.B.,  in  Arkwright  v.  GellA 

In  that  case  the  plaintiff  sued  to  recover  damages  from 
the  defendants  for  the  diversion  by  them  of  a  portion  of  the 
water  flowing  to  certain  cotton  mills  erected  by  the  plaintiff, 
from  a  mineral  sough  constructed  by  a  company  of  adventurers 
for  the  drainage  of  a  mineral  field  under  license  from  the  mine 
owners.  Subsequently  to  the  construction  of  this  mineral  sough 
another  company  composed  of  the  defendants  commenced  the 
construction  of  another  sough  on  a  lower  level  for  the  purpose 
of  draining  a  larger  portion  of  the  mineral  field  under  a  similar 
license  from  the  same  mine  owners  who  had  previously  used 
the  former  sough,  and  the  result  of  their  operations  was  to 
cause  the  diversion  complained  of.  The  judgment  of  the  Court 
of  Exchequer  Chamber  was  delivered  by  Lord  Abinger,  C.B., 
who,  in  dismissing  the  action,  pointed  out  that  the  acquisition 
of  such  a  right  as  was  claimed  by  the  plaintiff  would  depend 
on  the  capability  of  submission  on  the  part  of  the  defendants, 
as  dominant  owners,  to  the  enjoyment  of  the  water  by  the 


1  Arkwright  v.  <:<U  ( I  *:'>'•»).  5  M.  &  W.,  App.  VII,  and  supra,  Chap.  II. 

203;     Wood  v.    Waud  (1840),  :t  Exoh.,  ~  Arkwright  v.  Qell ;    Woodv.  Waud, 

748  ;    Mas,, a  v.  Shrewsbury  and  ilm-  and  see  the  judgment  of  Blackburn,  J., 

ford   //-/.  Co.  (1871),   I-    R.,  ">  <■).   H.,  '"  Mason  v.  Shrewsbury  and  Herejord 

578;    to  I-  J.  Q,.  B.,  203;    McEvoy  v.  By.  Co. 

O.   X.   /,'//.   <'n.   (1900),   2   I.     R.,   325,  ■''  See    the    judgment    of    Cockburn, 

:;:;:;,     :;::i;      Khoorshed     Boserin     v.  P.J.,    in    Mason    v.    Shreswbury    and 

Teknaraim  Sing  (1878),  -'  •'.  {,,  R„  ill  ■  Herejord  //.v.  Co. 

,,,,!  gee  In. li  hi   Basements  Act,  b.  •"'",  '  Ubi  sup. 
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plaintiff  as  servient  owner,  and  that  as  there  was  no  reasonable 
mode  of  interruption  open  to  the  defendants,  there  could  be 
no  submission  on  their  part,  and  therefore  no  acquisition  of 
the  right  by  the  plaintiff.  The  futility  of  the  plaintiff's  case 
becomes  all  the  more  apparent  when  it  is  considered  that  the 
acquisition  of  the  right  claimed  by  him  would  have  imposed 
an  obligation  on  the  mine  owners  not  to  work  their  mines  by 
the  ordinary  mode  of  getting  minerals,  and  been  founded  on 
a  mode  of  prevention  of  the  plaintiff's  enjoyment  of  the  stream, 
not  only  highly  expensive  and  inconvenient  to  the  mine  owners, 
but  absolutely  destructive  to  their  interests. 

In  Wood  v.  Waud  l  the  Court  expressed  itself  satisfied  that  Wood  v. 
the  principles  laid  down  in  Arhcriglit  v.  Gell,  as  applicable  " " 
to  the  particular  matter  now  under  discussion,  were  correct. 
Pollock,  C.B.,  in  the  course  of  his  judgment,  used  the  following 
argument  in  explaining  the  legal  position  in  such  a  case  as  the 
present.  He  said  2  :  "  The  flow  for  water  of  twenty  years  from 
"  the  eaves  of  a  house  could  not  give  a  right  to  the  neighbour 
"  to  insist  that  the  house  should  not  be  pulled  down  or  altered, 
"  so  as  to  diminish  the  quantity  of  water  flowing  from  the 
"  roof.  The  flow  of  water  from  a  drain  for  the  purposes  of 
"  agricultural  improvements,  for  twenty  years,  could  not  give 
"  a  right  to  the  neighbour  so  as  to  preclude  the  proprietor 
"  from  altering  the  level  of  the  drains  for  the  greater  improve- 
"  ment  of  the  land.  The  state  of  circumstances  in  such  cases 
"  shews  that  one  party  never  intended  to  give,  nor  the  other 
"  to  enjoy,  the  use  of  a  stream  as  a  matter  of  right." 

If  easements  can  be  acquired  in  natural  streams  flowing  in  Acquisition  cf 

known  and  defined  channels  is  it  essential  to  the  acquisition  easementain 

of  such  rights  that  the  streams  should  be  flowing  perpetually  ?  intermittent 

Would  any  intermission  in  the  flow  prevent  the  acquisition  streams- 

of  the  easements?     The  cases  of  Trafford  v.  The  King,3  and  Trafford  v. 

Drewett  v.  Shearcl,4  point  to  the  conclusion  that  if  a  stream  T}e  A!,"{/- 
r  _  Drewett  v. 

has  a  permanent  and  natural  origin,  and  flows  in  a  defined  Sheard. 


1  (1849)  3  Exch.,  748.  3  (1832)  8  Bing..  204  ;    34  R.  R.,  680. 

2  Ibid,  at  p.  778.  4  (1836)  7  C   <te  P.,  465. 
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channel,  though  at  any  point  of  its  course  it  assumes  a 
character  which  renders  its  existence  dependent  upon  the 
recurrence  of  floods  at  certain  seasons,  as  in  the  case  of  an 
overflow,  or  on  the  doing  of  any  act  regulating  the  supply  of 
water  at  its  source,  it  may  become  the  subject  of  easements. 

Trafford  v.  The  King  was  the  case  of  a  watercourse  caused 
by  overflow  water  from  a  brook  in  times  of  flood. 

In  Drewett  v.  Shear  A  Littledale,  J.,  said  there  was  no 
objection  to  enjoying  the  benefit  of  water  which  flowed  into 
a  ditch  from  a  natural  stream  at  all  times  or  only  at  such 
times  as  the  stream  was  swollen  by  water  let  by  means  of 
sluices  into  the  river  with  which  the  stream  communicated. 

The  principle  in  these  cases  that  any  intermission  in  the 
subject  of  the  easement  beyond  the  control  of  the  dominant 
owner  does  not  prevent  the  acquisition  of  the  right,  appears  to 
find  its  analogy  in  cases  arising  in  India,  where  the  dominant 
owner  has  a  right  of  way  by  boat  over  his  neighbours'  tank  or 
through  definite  channels  exercisable  during  the  rainy  season 
only  by  reason  of  the  quantity  of  water  required.1 

But  easements  cannot  be  acquired  in  artificial  streams,  if 
intermittent,  at  any  rate  against  the  person  creating  them.2 

B. — Easements  relating  to  the  flow  of  water  in  artificial 
icatercourses. 

The  right  to  water  flowing  along  an  artificial  watercourse  is 
a  right  of  easement  and  must  rest  (1)  as  against  its  originator, 
on  some  grant  or  arrangement  either  proved  or  presumed  ;  and 
(2)  as  between  the  several  riparian  proprietors  inter  se,  on 
grant  or  prescription.3 


1  See  Koylaa  Chunder  Ghoae  v. 
Sonatun  Chung  Barooie  (1881),  I.  L,  K., 
7  Cal.,  132  ;  8  C.  I..  K.,  28]  ;  and 
.ii/, in.  Part  II,  and  infill.  Chap.  IV, 
Pari  I,  B  2  (a),  and  chap.  V 1 1 ,  Pari  II. 

-  See  infra,  B. 

3  Ponnusatotni  Tevar  v.  Collector  oj 
Madura  (1869),  6  Mad.  II.  <'.,  t;  ; 
M< vrgan   v,    Kvrby  (1878),    I.    L.    R.,   2 


Mad.,  -Hi  ;  Rameshur  Prasad  Narain 
Singh  v.  Koonj  Behari  Pattuk  (1878), 
I  A|>|>.  ('as.,  121  ;  L.  R.,  (J  Ind.  App., 
:13;  1.  L.  K„  4  Cal..  ti.'t:!  ;  and  see 
Kensit  v.  Great  Eastern  'Railway  Co. 
(  l  ssi),  27  Ch.  I),  at  p.  134;  Baily  dk 
<■■>.  v.  Clark,  Son  d>  Morland  (1002), 
1    Cli.,    649  j    Whitmores   (Edenbridge), 

1.1,1.    v.    St, injur, I    (11)0(1),     1     Ch.,     127  ; 
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It  is  quite  distinct  from  water  flowing  in  a  natural  channel, 
which  arises  as  incidental  to  the  ownership  of  land,  and  as  such 
primd  facie  entitles  each  successive  riparian  proprietor  to  the 
unimpeded  flow  of  water  in  its  natural  course,  and  to  its  reason- 
able enjoyment  as  it  passes  through  his  land.1 

In  England,  a  common  instance  of  an  artificial  watercourse 
is  the  sough  or  drain  to  be  found  in  mining  districts,  and  made 
for  the  purpose  of  carrying  off  the  water  pumped  up  from  a 
mine.2  There  may  also  be  an  artificial  drain  for  agricultural 
purposes.3 

Another  instance  may  be  seen  in  the  case  of  a  mill  which  is 
dependent  for  its  working  on  water  brought  from  a  natural 
stream  by  artificial  means.4 

The  questions  for  consideration  in  connection  with  an 
artificial  watercourse  are,  first,  its  character,  whether  it  is 
temporary  or  permanent ;  secondly,  the  circumstances  under 
which  it  was  presumably  created  ;  and,  thirdly,  the  mode  in 
which  it  has  in  fact  been  used  and  enjoyed.3 

"  Temporary  "  means  not  only  temporary  in  actual  fact, 
but  that  in  the  reasonable  contemplation  of  the  parties  it  may 
come  to  an  end.6 

Where  the  precise  origin  of  an  artificial  watercourse  is 
unknown  the  circumstances  as  regards  user  or  otherwise  may 
be  such  as  to  warrant  the  inference  that  when  the  watercourse 
was  originally  constructed,  it  was  agreed  that  each  of  the 
riparian  proprietors  should  have  the  same  rights  as  the  riparian 
proprietors  upon  a  natural  stream  ;  though,  even  then,  it  is 
possible  that  the  general  rights  of  the  riparian  proprietors  are 

78   L.  J.  Ch.,  144  •    Schwann  v.  Cotton  203;     and    Wood   v.    Waud   (1819),    3 

(1916),  2  Ch.,  459,  475  ;  Badhu  Mandal  Exch.,  748. 

v.  Maliat  Mandal  (1903),  I.  L.  R.,  30  3  As  in  Greatrex  v.  Hayward  (1853), 

Cal.,    1077  ;    Krista  Das   Chowdhry  v.  8  Exch.  293. 

Joy  Narain  Panja  (1904),  8  Cal.  W.  N.,  4  Thus  in  Burrows  v.  Lang  (1901), 

158.  2  Ch.  502  ;    and   in    Whitmorea  {Eden- 

1  Bamcshur  Prasad  Narain  Singh  v.  bridge),  Ltd.  v.  Stanford,  ubi  sup. 
Koonj  Bchari  Pattuk  ;    Kcnsit  v.  Great  6  Per  Stirling,  L.J.,  in  Bailey  <L-  Co. 
Eastern  Railway  Co.,  ubi  sup.,  and  see  v.    Clark,    Son    <£•    Morland    (1902),    1 
Chap.  V,  Part  III,  A.  Ch.,  at  p.  668. 

2  Such  was  the  artificial  watercourse  6  Per    Farwell,    J.,    in    Burrows    v. 
in  Arkwrlghl  v.  Cell  (1839),  5  M.  &  AV.,  Lang  (1901),  2  Ch.  at  p.  508. 

P.E.  8 
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Arkwright 
v.  GeU. 


subject  to  some  special  or  larger  right  acquired  by  one  of  them- 
selves either  by  the  original  grant  or  by  subsequent  user.1 

In  cases  where  the  water  of  an  artificial  stream  required  by 
a  particular  owner  passes  to  him  over  the  land  of  another 
owner,  a  presumption  may  arise  that  there  was  an  arrangement 
that  the  flow  of  water  should  be  for  the  mutual  benefit  of  both.2 
But  this  presumption  would  be  negatived  in  a  case  where 
the  water  is  conducted  by  an  owner  entirely  over  his  own  land, 
but  in  a  course  which  makes  the  water  accessible  to  his  neigh- 
bour.3 

It  is  settled  law  that  where  the  temporary  character  of  an 
artificial  stream  is  established  no  prescriptive  right  to  the 
uninterrupted  flow  of  water  therein  can  be  acquired  as  against 
the  originator.4 

In  Arkwright  v.  Gell,5  the  question  for  decision  was  whether 
the  user  by  the  occupiers  of  cotton  nulls  for  more  than  twenty 
years  of  a  stream  of  water  produced  by  the  artificial  draining 
of  a  mine  gave  them  the  right  as  against  the  owners  of  the 
mine  to  a  continuance  of  the  flow. 

The  Court  of  Exchequer  held  that  no  such  right  could  be 
acquired. 

The  salient  points  of  the  case  appear  in  the  following 
observations  by  Lord  Abinger,  C.B.,  who  delivered  the  judgment 
of  the  Court  6  :— 

"  The  stream  upon  which  the  mills  were  constructed,  was 
"  not  a  natural  watercourse,  to  the  advantage  of  which,  flowing 
"  in  its  natural  course,  the  possessor  of  the  land  adjoining 
"  would  be  entitled  according  to  the  doctrine  laid  dowrn  in  Mason 
"  v.  Hill,  and  in  other  cases.  This  was  an  artificial  watercourse, 
"  and  the  sole  object  for  which  it  was  made  was  to  get  rid  of 


1  Bailey  dk  Co.  v.  Clark,  Son  & 
M  or  land  (1902),  I  Ch.,  til1,)  ;  Whittnorea 
{Edehbridgt  I,  I  td.  \.  Stanford  (1909), 
I  Ch.  1^7  ;    78  I-  •!•  Ch.,  i  1 1. 

-  Whitmoree  [Edsnbridge),  Ltd.  v. 
Stanford,  ubi  up  .  <  splaining  Burrows 
\ .  I. 'in-/.  Hi" 

:>  Ibid. 

1  Arkwright  ••■  Gell  1 1 939),  5  M.  .v  W., 


203;  Wood  v.  Waud  (1810),  3  Exch. 
748;  Raneshur  Prasad  Narain  Singh 
v.  Koonj  Behari  Pattuk,  1.  L.  R.,  I 
CaL,  633  ;  t  App.  Caa.,  121  ;  L.  K,  6 
1 1 ii I .  -\|>p..  33;  ami  see  Schwann  v. 
Cotton  (1916),  2  Ch.,  459,  468. 

'     '    In'  sup. 

■  Ibid,  at  pp.  231  el  aeq. 
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"  a  nuisance  to  the  mines,  and  to  enable  1 1  n  i r  proprietors  to  get 
"  the  ores  which  lay  within  the  mineral  Held  drained  by  it  ; 
"  and  the  flow  of  water  through  that  channel  was,  from  the 
"  very  nature  of  the  case,  of  a  temporary  character,  having 
"  its  cont.inua.nce  only  whilst  the  convenience  of  the  niiiie- 
"  owners  required  it,  and  in  the  ordinary  course  it  would,  most 
"  probably,  cease  when  the  mineral  ore  above  its  level  should 
"  have  been  exhausted.  ..." 

"  A  user  for  twenty  years,  or  a  longer  time,  would  afford  no 
"  presumption  of  a  grant  of  the  right  to  the  water  in  per- 
"  petuity  1 ;  for  such  a  grant  would  in  truth  be  neither  more  nor 
"  less  than  an  obligation  on  the  mine-owner  not  to  work  his 
"  mines  by  the  ordinary  mode  of  getting  minerals,  below  the 
"  level  drained  by  that  sough,  and  to  keep  the  mines  flooded 
"  up  to  that  level,  in  order  to  make  the  flow  of  water  constant 
"  for  the  benefit  of  those  who  had  used  it  for  some  profitable 
"  purpose." 

"  How  can  it  be  supposed  that  the  mine-owners  could  have 
"  meant  to  burthen  themselves  with  such  a  servitude  so 
"  destructive  to  their  interests  ;  and  what  is  there  to  raise  an 
"  inference  of  such  an  intention  ?  .  .  ." 

"  In  all,  the  nature  of  the  case  distinctly  shows,  that  no 
"  right  is  acquired  as  against  the  owner  of  the  property  from 
"  which  the  course  of  water  takes  its  origin  ;  though  as  between 
"  the  first  and  any  subsequent  appropriator  of  the  watercourse 
"  itself,  such  a  right  may  be  acquired."  2 

1  And  evon  if  a  grant  could  be  pre-  conflict.  He  says,  "  These  owners  [i.e. 
sumed  in  such  circumstances,  the  "  colliery  owners)  merely  get  rid  of  a 
burthen  of  a  covenant  to  continue  the  "  nuisance  to  their  works  by  dis- 
flow  of  water  for  all  time  would  not  "  charging  the  water  into  the  sough, 
run  with  the  land,  Whitemores  (Eden-  "  and  cannot  be  considered  as  giving  it 
bridge),  Ltd.  v.  Stanford  (1909),  1  "  to  one  more  than  another  of  the  pro- 
(Jh.,  at  p.  43(3  ;    78  L.  J.  Ch.,  at  p.  151.  "  prietors   of  the  land   through   which 

2  I.e.  the  precarious  origin  of  an  "  the  sough  is  constructed  ;  each  may 
artificial  stream  has  no  bearing  on  the  "  take  and  use  what  passes  through  his 
rights  of  lower  proprietors  as  against  "  land,  and  the  proprietor  of  the  land 
each  other,  Schwann  v.  Cotton  (1916),  "  below   lias   no   right   to   any   part   of 

2  Ch.  459  (4t>8),  approving  the  above  "  that  water  until  it  has  reached  his 
dictum.  The  subsequent  dictum  of  "  own  land, — he  has  no  right  to  compel 
Pollock,  O.B.,  in  Wood  v.  Waud  (1849),  "  the    owners    above     to    permit    the 

3  Exch.,    at   p.    779,   seems   to    be   in  "  water  to  flow  through  then-  land  for 
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Ill  Wood  v.  Waud  l  the  Court  said  :    "  We  entirely  concur 

"  with  Lord  Denman,  C.J.,  that  '  the  proposition,  that  a  water- 

'  course,    of    whatever   antiquity,   and   in   whatever   degree 

enjoyed  by  numerous  persons,  cannot  be  enjoyed  so  as  to 

'  confer  a  right  to  the  use  of  the  water,  if  proved  to  have  been 

'  originally  artificial,  is  quite  indefensible  '  ;   but,  on  the  other 

"  hand,  the  general  proposition,  that  under  all  circumstances, 

"  the  right  to  watercourses  arising  from  enjoyment,  is  the  same 

"  whether  they   be  natural  or  artificial,   cannot   possibly  be 

"  sustained.     The  right   to  artificial  watercourses,  as  against 

"  the  party  creating  them,  surely  must  depend  upon  the  character 

"  of  the  watercourse,  whether  it  be  of  a  permanent  or  temporary 

"  nature,  and  upon  the  circumstances  under  which  it  is  created.2 

'  The  enjoyment  for  twenty  years  of   a  stream  diverted  or 

"  penned  up  by  permanent  embankments,  clearly  stands  upon 

"  a  different  footing  from  the  enjoyment  of  a  flow  of  water 

"  originating  in  the  mode  of  occupation  or  alteration  of  a 

"  person's  property,  and  presumably  of  a  temporary  character, 

"  and  liable  to  variation." 

In  India  the  law  of  easements,  as  relating  to  artificial 
watercourses,  has  been  frequently  applied  to  the  subject  of 
irrigation,  a  method  largely  employed  in  most  parts  of  the 
country  for  the  purposes  of  cultivation. 

It  may  be  useful,  therefore,  to  study  closely  some  of  the  cases 
that  have  occurred  in  India  connected  with  this  branch  of  the  laAv. 


"  his  benefit  ;  and,  consequently,  he 
"  has  no  right  of  action  if  they  refuse 
"  to  <lo  so."  Hut  tliis  has  been  ex- 
plained  in  Schwann  v.  Cotton  (1916),  2 
Ch.,  l")!),  17.r>,  as  meaning  that  where 
the  right  claimed  by  the  several  pro- 
prietors depends  upon  user  only,  the 
precarious  rial  ure  of  the  original  supply 
may  affeel  the  user  of  all  the  pro- 
prietors and  prevent  the  acquisition 
bj  men  a  h  roJ  anj  legal  righi  t"  a  con- 
tinuance, though  such  a  right  might 
In-  acquired  by  granl . 

It  follows  thai  where  there  is  no 
righi  in  have  i he  flow  of  water  in  an 
artificial   stream   continued,   the   right 


tn  abstract  the  water  cannot  be  claimed 
as  an  easement,  Burrows  v.  Lang  (1901), 
2  Ch.,  at  p.  510  ;  Whitmorcs  {Eden- 
bridge),  Ltd.  v.  Stan  font  (1909),  1  Oh., 
at  p.  436  ;    78  L.  J.  (Jh.,  at  p.  151. 

1  (1849)  3  Exch.,  748,  777. 

2  Sec  the  same  language  used  by 
Parke,  1?.,  in  Qreatrex  v.  Hayward 
(1853),  8  Exch.,  291,  293;  see,  also, 
Beeston  v.  Weate  (1856),  5  E.  &  13., 
986;  25  L.  J.  Q.  B.  115;  Romeshw 
Prasad  Narain  Singh  v.  Koonj  Bchari 
Pattuk  (1878),  I.  I..  R.,  I  Cal.,  633 ; 
•l  App.  Cas.  I-'I  :  L.  R.,  6  IinI.  App., 
33  ;   Burrows  v.  Lang  (1901),  2  Ch.  602. 
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In  Ponnusawmi  Tcmr  v.  Collector  of  Madura,*  the  plaintiff  Ponnueavmx 
sued  to  establish  his  right  to  an  uninterrupted  flow  of  water  cUeto    f 
through  a  channel  which  ran  into  a  tank,  the  property  of  Madura. 
the  plaintiff,  and  to  compel  the  removal  of  sluices  erected 
across  the  said  channel  by  the  first  defendant's  predecessor 
in  office,  and  used  for  the  purpose  of  diverting  the  flow  of 
water. 

The  first  Court  dismissed  the  suit,  but,  on  appeal,  the 
Madras  High  Court  reversed  that  decision  and  gave  judgment 
for  the  plaintiff. 

The  High  Court,2  in  discussing  the  nature  of  the  right 
claimed  and  the  manner  of  its  acquisition,  expressed  the 
opinion  that  the  right  claimed  was  in  an  artificial  stream,  and 
that  the  plaintiff  to  succeed  must  shew  he  possessed  an  ease- 
ment. In  deciding  that  the  plaintiff  had  acquired  such  an 
easement  the  Court  said  3  :  "I  think  that  the  circumstances  in 
"  evidence  justify  the  inference  that  the  right  claimed  has 
"  been  gained  by  the  plaintiff ;  the  conduct  of  the  Government 
"  shewing  as  it  seems  to  me  that  the  water  has  been  allowed 
"  to  flow  to  the  plaintiff's  village  and  other  villages  on  the 
"  understanding  that  it  was  to  continue  to  flow  on  for  the 
"  exclusive  use  and  benefit  of  these  villages  and  not  be  liable 
"  to  obstruction  or  suffer  diminution  for  the  advantage  of  other 
"  district  villages." 

"  I  quite  admit  that  the  Government  of  this  country  has  at 
"  all  times  assumed  to  itself  and  has  the  right  in  the  interests 
"  of  the  public  to  regulate  the  distribution  for  use  of  any 
"  portion  of  the  water  flowing  in  the  natural  channels  in  which 
"  rights  have  not  as  yet  been  acquired,  and  to  this  extent,  tho 
"  claim  of  the  first  defendant  on  behalf  of  the  Government 
"  cannot  be  gainsaid.  But  where  a  channel  has  been  con- 
"  structed  by  Government  acting  as  the  agent  of  the  community 
"  to  increase  the  well-being  of  the  country  by  extending  the 
"  benefit  of  irrigation,  and  in  pursuance  of  that  purpose  a  flow 


1  (1869)  5  Mad.  H.  C,  6.  3  Per  Innes,  J.,  at  p.  29. 

2  Scotland,  C.J.,  and  [nnes,  J. 
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"  of  water  is  directed  to  the  villages  designed  to  be  benefited, 
"  it  becomes  simply  a  question  upon  the  circumstances  of  the 
"  case  whether  there  has  not  been  a  conveyance  to  such 
"  villages  in  perpetuity  of  a  right  to  the  unobstructed  flow  of 
"  water  by  the  channel.  Looking  at  the  permanency  of  such 
"  works  and  to  the  permanency  attaching  to  the  object,  that 
"  there  was  a  transfer  in  perpetuity  would  seem  an  almost 
"  necessary  conclusion,  unless  there  were  other  circumstances 
"  to  lead  to  one  of  an  opposite  character.  It  might  of  course 
"  be  capable  of  being  shewn  that  the  privilege  was  granted  as 
"  a  mere  license,  and  that  before  the  water  was  allowed  to  flow 
"  to  the  villages,  it  had  been  left  open  to  Government  by 
"  arrangements  then  made  to  obstruct  the  flow  at  will  at  any 
"  future  period.  In  the  case  before  us,  however,  nothing  of 
"  the  kind  is  apparent." 
Morgan  x.  In  Morgan  v.  Kirby,1  the  plaintiff  sought  to  restrain  the 

"  y'  defendant  from  interfering  with,  and  diverting,  the  flow  of 

water  through  an  artificial  channel  opened  by  the  plaintiff 
for  the  conveyance  of  water  for  the  use  of  his  tea  estate. 
The  Court  decided  that  the  right  claimed  was  an  easement 
and  that  the  plaintiff  was  entitled  to  the  uninterrupted  flow 
of  water  as  claimed  subject  to  the  defendant's  right  to  make 
reasonable  use  of  it  as  it  flowed  through  his  grounds. 
Rameshur  In  Rameshur  Prasad  Narain  Singh  v.  Koonj  Behari  Patluk,2 

'x'l'n'ui  S'n  h  ^n<?  aPPeUan*  claimed  an  alleged  ancient  right  as  against 
v.  Koonj  the  respondents,  his  neighbouring  proprietors,  to  have  certain 
Paltul  °f  bis  villages,  five  in  number,  irrigated  out  of  a  "  tal  "  or 

artificial  reservoir  of  water  existing  on  the  respondents'  land, 
and  lie  further  sued  to  have  certain  dams  erected,  and  channels 
of  water  cut,  by  the  respondents,  removed  and  filled  up,  and  to 
have  a  channel  by  which  he  alleged  lie  had  been  in  the  habit  of 
receiving  water  for  irrigation  reopened,  and  the  respondents  per- 
petually  restrained  from  wasting  the  wafers  of  their  "tal"  or 
from  <  \  *  1 1  discharging  its  waters  except  towards  the  appellant's 


1   (1878)  l.  I.,  i:..  2  Mad.,   16.  Cns.,  121  ;    I..  I!.,  0  In,l.  App.,  ::::. 

-  MsTn  I.  I-   i:..  I  <',!..  033  ;    l  App. 
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villages   and   in    that  particular  channel.     The  respondents, 

in  substance,  resisted  the  appellant's  claim  on  the  ground  that 
the  "  tal  "  in  question  was  kept  up  by  them  on  their  own  land 
for  their  own  irrigation,  and  was  supplied  by  "  collected  rain- 
water "  which  ran  into  it,  and  that  they  were  entitled  to  use 
that  water  for  their  own  benefit,  and  that  the  appellant  had  no 
such  right  as  he  claimed. 

It  was  held  by  the  Privy  Council  that  the  appellant's  legal 
right  to  the  enjoyment  of  water  flowing  from  an  artificial 
reservoir  through  an  artificial  watercourse  should  be  presumed 
from  the  circumstances  under  which  the  same  were  presumably 
created  and  actually  enjoyed,  subject  to  the  respondents'  right 
to  the  use  of  the  water  for  the  purpose  of  irrigating  their  lands 
by  proper  and  requisite  channels  and  other  proper  means. 

The  Privy  Council  treated  as  clearly  established  the  distinc- 
tion between  the  right  to  the  water  of  a  river  flowing  in  a 
natural  channel  through  a  man's  land,  and  the  right  to  water 
flowing  to  it  though  an  artificial  watercourse. 

Their  Lordships  referred  with  approval  to  the  principle 
established  in  Wood  v.  Wand  l  and  other  cases  that  the  acquisi- 
tion of  the  right  to  water  flowing  in  an  artificial  channel  as 
against  the  originator  depends  upon  the  permanency  of  the 
channel,  and  they  found  that  the  character  of  the  reservoir  and 
watercourse  in  dispute,  and  the  circumstances  under  which  they 
were  presumably  created  and  actually  enjoyed  indicated  that 
a  permanent  and  connected  S}rstem  of  irrigation  for  the 
appellant's  and  respondents'  mouzahs  beneficial  to  both  estates 
was  by  those  means  provided. 

They  were  of  opinion  that  it  was  not  correct  to  insert  in  the 
decree,  as  the  first  Court  had  done,  a  declaration  of  the 
appellant's  right  to  scour  the  channel  through  which  the  water 
from  the  reservoir  flowed.  They  observed  that  primd  facie 
and  in  the  absence  of  evidence  to  the  contrary,  such  a  right 
is  presumed  by  law  to  be  incident  to  the  right  to  the  flow  of 
water,2  but  no  issue  was  raised  on  that  point,  nor  did  it  appear 

1  (1849)  3  Exch.,  348.  2  See  Chap.  VIIT,  Part  11. 
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that  any  effort  of  the  appellant  to  cleanse  the  watercourse 
had  been  obstructed  by  the  respondent. 

In  Madhub  Das  Bairagi  v.  Jogesh  Chiinder  Sarkar,1  it  was 
held  in  reliance  on  Bameshur  Prasad  Narain  Singlb  v.  Koonj 
Bcliari  Pattuh,  that  the  enjoyment  by  the  plaintiff  and  his 
predecessors  in  title  from  time  immemorial  for  the  purposes 
of  irrigation  of  the  water  of  a  tank  which  flowed  through 
openings  in  the  tank  into  two  channels,  raised  the  presump- 
tion of  a  legal  origin,  and  that  the  plaintiff  was  entitled  to 
the  use  of  the  water  accordingly. 

In  Badhu  Mandal  v.  Maliat  Mandal,2  it  was  decided  that 
the  right  to  cause  river  water  to  flow  across  the  servient 
tenement  on  to  the  dominant  tenement  for  the  purpose  of 
irrigation  may  be  gained  as  an  easement  by  prescription.3 

And  in  Krista  Das  Chowdhry  v.  Joy  Narain  Panja,4  it  was 
hold  that  user  for  twenty  years  of  the  water  drawn  from  a  tank 
for  irrigating  adjacent  land  gives  the  owner  of  the  land  a  right 
of  easement,  although  the  methods  of  withdrawing  the  water  may 
vary  within  such  period,  and  that  the  owner  of  the  land  has 
a  right  to  sue  even  if  the  land  be  in  occupation  of  his  tenant. 

An  easement  in  an  artificial  watercourse  is  as  good  against 
Government  as  against  a  private  individual.5 

It  has  been  established  both  in  India  and  England  that 
water  must  flow  in  a  defined  channel,  whether  natural  or 
artificial,  to  become  the  subject  of  an  easement  by  prescription.6 

In  this  connection  the  case  of  surface  drainage-water  is  of 
considerable  importance  in  relation  to  agriculture. 


1  (1903)  I.  I-.  R.,  30  CaL,  281. 

*  (1903)  1.  L.  R.,  30  Cal..  1077. 

3  A  right,  in  futuro,  to  take  water 
across  another's  land  whenever 
Government  were  willing  to  supply  it  is 
an  easement  within  the  definition  of 
h.  4  of  the  I.  E.  Act,  Tirubenkatachar 
v.  I >'  ikacfm  ( 1908),  I.  L.  I:..  31  .Mad., 
632. 

1  (I '.(i.i)  8  Cal.  \V.  NT.,  158. 

'••  Ponrwsawmi  Tevar  \.  Collector  "/ 
Madura  1 1869),  5  Mad.  II.  C,  6. 

«  Han  tron  ,  Taylor  (1855),  1 1 
,    369  ;     26     L.    J.     Exch.,    33  ; 


Broadbent  v.  Ramsbotham  (1856),  11 
Exch.,  603;  25  L.  J.  Exch.,  115; 
Kena  Mahomed  v.  liohatoo  Sircar 
(1863),  Marsh,  506;  Imam  All  v. 
Poresh  Mandal  (1882),  T.  L.  K.,  8  Cal., 
468;  Perumal  \.  Ttamasami  (lss7). 
I.  L.  K.,  II  Mad.  16;  Indian  Ease- 
ments  Act,  s.  17,  App.  VII.  But 
surface  water  not  flowing  in  a  stream 
and    not    permanently   collected   in   a 

I I,   lank,  or  otherwise   may   bo  the 

subjeel  of  an  express  grant  or  contract, 
Perumal  v.  Ramaeami,  ubi  sup. 
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Every   landowner   has   a   natural   right    to    deal   with   his  Surface 

surface  drainage- water  as  he  pleases.1     He  can  either  let  it  draina8e- 
0  t  x  water. 

find  its  way  to  his  neighbour's  land  if  that  is  at  a  lower  level 
than  his  own,2  or  he  can  collect  it  or  use  it  as  he  pleases  on 
his  own  land,3  subject  always  to  the  reservation  that  if  he 
allows  it  to  flow  for  the  prescriptive  period  through  defined 
and  permanent  artificial  channels  on  to  his  neighbour's  land, 
his  neighbour  may  acquire  a  right  to  its  continuance,4  and, 
conversely,  the  enjoyment  of  an  outlet  for  his  surplus  water 
for  over  twenty  years  through  defined  artificial  channels,  may 
give  him  a  right  to  the  continuance  of  the  outlet.5 

But  if  drainage-water,  whether  caused  by  rainfall,6  or 
from  oozings  of  a  spring,7  or  from  the  overflow  of  a  well,8 
does  not  follow  any  defined  channel,  but  percolates  through 
and  flows  over  the  surface,  it  is  considered  in  law  too  vague  and 
indefinite  a  thing  to  be  made  the  foundation  of  a  prescriptive 
rights 

Thus,  where  a  prescriptive  right  was  claimed  to  have  water 
arising  from  surface  drainage  off  the  defendant's  land  thrown 
back  from  the  bund  bounding  the  plaintiff's  tank  on  to  the 
defendant's  land  and  kept  there  until  required  for  use,  it 
was  decided  there  could  be  no  prescriptive  right  for  such 
an  object.10 

The  alienation  of  rights  to  the  flow  of  water  in  artificial  Alienation  of 

rights  in  arti- 
■ ficial  water- 
courses. 


1  Rawstron  v.  Taylor  ;  Broadbent  v. 
Ramsbotham  ;  Robinson  v.  Ayya  Krish- 
nama (1872),  7  Mad.  H.  C,  37. 

2  Smith  v.  Kenrick  (1849),  7  C.  B., 
4G8 ;  Kali  Poree  v.  Manick  Sahoo 
(1873),  20  W.  R.,  287  ;  Subramaniya  v. 
Ramaehandra  (1877),  I.  L.  R.,  1  Mad., 
335  ;  Imam  AH  v.  Poresh  Mandal 
(1882),  I.  L.  R.,  8  Cal.,  468;  John 
Young  if'  Co.  v.  Bankier  Distillery  Co. 
(1893),  App.  Cas.,  090,  097,  701  ;  and 
see  Indian  Easements  Act,  s.  7,  ill. 
(i),  App.  VII. 

3  Rawstron  v.  Taylor  ;  Broadbent  v. 
Ramsbotham  ;  Perumal  v.  Ramasami, 
ubi  sup. 

4  Kena  Mahomed  v.  Bohaloo  Sircar, 


ubi  sup. 

5  Imam  Ali  v.  Poresh  Mandal,  ubi 
sup.  ;    Munshi  Misser  v.  Rhimraj  Ram 

(1913),    I.    L.    R„   40    Cal.,    458,    Full 
Bench. 

6  Kena  Mahomed  v.  Bohaloo  Sircar> 
ubi  sup.  ;  and  see  Robinson  v.  Ayya 
Krishnama,  ubi  sup. 

7  Rawstron  v.  Taylor,  ubi  sup. 

8  Broadbent  v.  Ramsbotham,  ubi  sup. 

9  Kena  Mahomed  v.  Bohatoo  Sircar  ; 
Robinson  v.  Ayya  Krishnama  ;  Peruma 
v.  Ramasami ;  Rau'stron  v.  Taylor  ; 
Broadbent  v.  Ramsbotham. 

10  Robinson  v.  Ayya  Krishnama,  ubi 
sup.  ;  and  see  Perumal  v.  Ramasami, 
ubi  sup. 
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watercourses  is  governed  by  the  same  principles  as  the  aliena- 
tion of  rights  in  natural  streams,  whether  such  last-mentioned 
rights  be  natural  rights  or  easements.1  This  subject  will  be 
found  fulty  dealt  with  in  connection  with  the  law  relating  to 
natural  rights.2 


C .—Easements  relating  to  the  subterranean  flow  of  water. 

No  ease-  This   branch  of  the  law  of  easements  applies  to  under- 

ments  m  ^  ground  springs,  streams,  watercourses,  and  percolations,  and 
underground  makes  it  necessary  to  consider  whether  water  flowing  under- 
"lnane'ir™  ground  is  on  the  same  footing  as  water  flowing  above  ground, 
and  whether,  if  easements  can  be  acquired  in  the  latter  case, 
they  can  also  be  acquired  in  the  former. 
Acton  v.  In  this  respect  the  case  of  Acton  v.  Blundell*  which  has 

Blundell.  settled  the  law  in  regard  to  natural  rights  to  underground 
water  is  an  important  guide.  The  Court  of  Exchequer  Chamber 
decided  that  a  man  has  no  natural  right  to  water  under  his 
own  ground,  whether  collected  in  a  well  or  passing  through 
springs  or  streams  flowing  in  no  defined  or  known  course,  and 
that  any  diminution  of  such  water  by  his  neighbour  can  be 
treated  only  as  damnum  absque  injuria,  and  gives  no  ground  of 
action.  In  that  case  the  plaintiff  declared  in  the  first  count 
for  the  disturbance  of  the  right  to  the  water  of  certain  under- 
ground springs,  streams,  and  watercourses,  which,  as  he 
alleged,  ought  of  right  to  run,  flow,  and  percolate  into  the 
closes  of  the  plaintiff,  for  supplying  certain  mills  with  water  ; 
and  in  the  second  count  for  the  draining  off  the  water  of  a 
certain  spring  or  well  of  water  in  a  certain  close  of  the  plaintiff 
by  reason  of  the  possession  of  which  close,  as  he  alleged,  he 
ought  of  right  to  have  the  use,  benefit,  and  enjoyment  of  the 
water  of  the  said  well  for  the  convenient  use  of  his  close.  The 
plaintiff  proved  that  less  than  twenty  years  before  the  com- 
mencement of  the  suit,  a  former  owner  and  occupier  of  certain 
land  and  ;i  coffee  mill  now  belonging  to  the  plaintiff,  had  sunk 

1  ,s.,    Gale  "ii    Basements,   9th    Ed.,  •  See.  ('Imp.  V,  Part  III,  D. 

,,    284.  8  (1843)  12  M.  &  W.,  324. 
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and  made  in  such  land  a  well  for  raising  water  for  the  working 
of  the  mill,  and  that  the  defendants  had  subsequently  sunk  a 
coal  pit  in  the  land  of  one  of  the  defendants  at  about  three- 
quarters  of  a  mile  from  the  plaintiff's  well,  and  ahout  three 
years  after  sunk  a  second  at  a  somewhat  less  distance; 
the  consequence  of  which  sinkings  was,  that  by  the  first,  the 
supply  of  water  was  considerably  diminished,  and,  by  the 
second,  was  rendered  altogether  insufficient  for  the  purposes 
of  the  mill. 

Tindal,  C.J.,  who  delivered  the  judgment  of  the  Court, 
said  : 1  "  The  question  argued  before  us  has  been  in  substance 
this  :  whether  the  right  to  the  enjoyment  of  an  underground 
spring,  or  of  a  well  supplied  by  such  underground  spring,  is 
governed  by  the  same  rule  of  law  as  that  which  applies  to, 
and  regulates,  a  watercourse  flowing  on  the  surface.  The 
rule  of  law  which  governs  the  enjoyment  to  a  stream  flowing 
in  its  natural  course  over  the  surface  of  land  belonging  to 
different  proprietors  is  well  established.  Such  proprietor  of 
the  land  has  a  right  to  the  advantage  of  the  stream  flowing 
in  its  actual  course  over  his  land,  to  use  the  same  as  he 
pleases  for  any  purposes  of  his  own  not  inconsistent  with  a 
similar  right  in  the  proprietors  of  the  land  above  or  below  ; 
so  that  neither  can  any  proprietor  above  diminish  the 
quantity  or  injure  the  quality  of  the  water  which  would 
otherwise  naturally  descend,  nor  can  any  proprietor  below 
throw  back  the  water  without  the  license  or  the  grant  of 
the  proprietor  above." 

"  The  law  is  laid  down  in  these  precise  terms  by  the  Court 
of  King's  Bench  in  the  case  of  Mason  v.  Hill,2  and  sub- 
stantially is  declared  by  the  Vice- Chancellor  in  the  case  of 
Wright  v.  Howard*  and  such  we  consider  a  correct  exposition 
of  the  law.  And  if  the  right  to  the  enjoyment  of  under- 
ground springs,  or  to  a  well  supplied  thereby,  is  to  be 
governed  by  the  same  law,  then  undoubtedly  the  defendants 


1  (1843)  12  M.  &  W.  at  p.  348.  Man.,  747. 

2  (1833)   5  B.   &  Ad.,   1  ;    2  Nev.   &  3  (1823)   1  Sim.   &  St.,  190. 
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"  could  not  justify  the  sinking  of  the  coal  pits,  and  the  decision 
"  given  by  the  learned  Judge  would  be  wrong.  But  we  think, 
"  on  considering  the  grounds  and  origin  of  the  law  which  is 
"  held  to  govern  running  streams,  the  consequences  which 
"  would  result  if  the  same  law  is  made  applicable  to  springs 
"  beneath  the  surface,  and,  lastly,  the  authorities  to  bo  found 
"  in  the  books,  so  far  as  any  inference  can  be  drawn  from  them 
"  bearing  on  the  point  now  under  discussion,  that  there  is  a 
"  marked  and  substantial  difference  between  the  two  cases,  and 
"  that  they  are  not  to  be  governed  by  the  same  rule  of  law." 

The  learned  Chief  Justice,  after  observing  that  the  ground 
and  origin  of  the  law  relating  to  streams  running  in  their 
natural  course  rests  upon  the  publicity  and  notoriety  of  the 
right,  upon  long  continued  and  uninterrupted  enjoyment,  and 
upon  either  the  implied  assent  and  agreement  of  the  pro- 
prietors of  the  different  lands  from  all  ages  or  on  the  rights 
themselves  being  an  incident  to  the  land,  proceeds  as  follows  : 
"  But  in  the  case  of  a  well  sunk  by  a  proprietor  in  his  own 
"  land,  the  water  which  feeds  it  from  a  neighbouring  soil  does 
"  not  flow  openly  in  the  sight  of  the  neighbouring  proprietor, 
"  but  through  the  hidden  veins  of  the  earth  beneath  its  sur- 
"  face.  No  man  can  tell  what  changes  these  underground 
"  sources  have  undergone  in  the  progress  of  time.  It  may  well 
"  be  that  it  is  only  yesterday's  date,  that  they  first  took  the 
"  course  and  direction  which  enabled  them  to  supply  the  well. 
"  Again,  no  proprietor  knows  what  portion  of  water  is  taken 
"  from  beneath  his  own  soil,  how  much  he  gives  originally, 
"  or  how  much  he  transmits  only,  or  how  much  he  receives  : 
"  on  the  contrary,  until  the  well  is  sunk,  and  the  water  col- 
"  lected  by  draining  into  it,  there  cannot  properly  be  said,  with 
"  reference  to  the  well,  to  be  any  flow  of  water  at  all.  In  the 
"case,  therefore,  of  the  well  there  can  be  no  ground  for  im- 
"  plying  any  mutual  consent  or  agreement,  for  a  year  past, 
between  fin1  owners  of  the  several  lands  beneath  which  the 
underground  springs  may  exist,  which  is  one  of  the  founda- 
"  tions  on  which  the  law  as  to  running  streams  is  supposed 
to  be  built  ;    nor.  tor  the  same  reason,  can  any  (race  of  a 
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"  positive  law  be  inferred  from  long-continued  acquiescence 
"  and  submission,  whilst  the  very  existence  of  the  underground 
"  springs  or  of  the  well  may  be  unknown  to  the  proprietors  of 
"  the  soil." 

"  But  the  difference  between  the  two  cases  with  respect  to 
;'  the  consequences,  if  the  same  law  is  to  be  applied  to  both,  is 
"  still  more-  apparent.  In  the  case  of  the  running  stream,  the 
"  owner  of  the  soil  merely  transmits  the  water  over  its  surface  ; 
"  he  receives  as  much  from  his  higher  neighbour  as  he  sends 
"  down  to  his  neighbour  below  ;  he  is  neither  better  nor  worse  ; 
"  the  level  of  the  water  remains  the  same." 

"  But  if  the  man  who  sinks  the  well  in  his  own  land  can 
"  acquire  by  that  act  an  absolute  and  indefeasible  right  to  the 
"  water  that  collects  in  it,  he  has  the  power  of  preventing  his 
"  neighbour  from  making  any  use  of  the  spring  in  his  own 
"  soil  which  shall  interfere  with  the  enjoyment  of  the  well." 

"  He  has  the  power,  still  further,  of  debarring  the  owner 
"  of  the  land  in  which  the  spring  is  found,  or  through  which  it 
"  is  transmitted,  from  draining  his  land  for  the  proper  cultiva- 
"  tion  of  the  soil ;  and  thus,  by  an  act  which  is  voluntary  on 
"  his  part,  and  which  may  be  entirely  unsuspected  by  his 
"  neighbour  he  may  impose  on  such  neighbour  the  necessity  of 
"  bearing  a  heavy  expense,  if  the  latter  has  erected  machinery 
"  for  the  purpose  of  mining,  and  discovers  when  too  late,  that 
"  the  appropriation  of  water  has  already  been  made.  Further, 
"  the  advantage  on  the  one  side,  and  the  detriment  to  the 
"  other  may  bear  no  proportion.  The  well  may  be  sunk  to 
"  supply  a  cottage,  or  a  drinking  place  for  cattle  ;  whilst  the 
"  owner  of  the  adjoining  land  may  be  prevented  from  winning 
"  metals  and  minerals  of  inestimable  value,  and  lastly,  there  is 
"  no  limit  of  space  within  which  the  claim  of  right  to  an 
"  underground  spring  can  be  confined  ;  in  the  present  case 
"  the  newest  coal  pit  is  at  the  distance  of  half  a  mile  from  the 
"  well  ;  it  is  obvious  the  law  must  equally  apply  if  there  is  an 
"  interval  of  many  miles.  Considering,  therefore,  the  state  of 
"  circumstances  upon  which  the  law  is  grounded  in  the  one 
"  case  to  be  entirely  dissimilar  from  that  which  exists  in  the 
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"other;  and  that  the  application  of  the  same  rule  to  both 
"  would  lead,  in  many  cases,  to  consequences  at  once  unreason- 
"  able  and  unjust ;  we  feel  ourselves  warranted  in  holding. 
"  upon  principle,  that  the  case  now  under  discussion  does  not 
"  fall  within  the  rule  which  obtains  as  to  surface  streams,  nor 
"  is  it  to  be  governed  by  analogy  therewith.  .  .  ." 

"  It  is  scarcely  necessaiy  to  say,  that  we  intimate  no 
"  opinion  whatever  as  to  what  might  be  the  rule  of  law,  if 
"  there  had  been  an  uninterrupted  user  of  the  right  for  more 
"  than  the  last  twenty  years  ;  but,  confining  ourselves  strictly 
"  to  the  facts  stated  in  the  bill  of  exceptions,  we  think  the 
"  present  case,  for  the  reasons  above  given,  is  not  to  be 
"  governed  by  the  law  which  applies  to  rivers  and  flowing 
"  streams,  but  that  it  rather  falls  within  that  principle,  which 
"  gives  to  the  owner  of  the  soil  all  that  lies  beneath  its  surface  ; 
"  that  the  land  immediately  below  is  his  property,  whether  it 
"  be  solid  rock,  or  porous  ground,  or  venous  earth,  or  part  soil, 
"  part  water  ;  that  the  party  who  owns  the  surface  may  dig 
"  therein  and  apply  all  that  is  there  found  to  his  own  purposes 
"  at  his  free  will  and  pleasure  ;  and  that  if,  in  the  exercise  of 
"  such  right,  he  intercepts  or  drains  off  the  water  collected 
"  from  underground  springs  in  his  neighbour's  well,  this 
"  inconvenience  to  his  neighbour  falls  within  the  description 
"  of  damnum  absque  injuria,  which  cannot  become  the  ground 
"  of  an  action." 

Although  the  Court  expressed  no  opinion  as  to  what  would 
have  been  the  legal  result  if  the  plaintiff  could  have  shewn 
user  of  the  right  claimed  for  more  than  the  past  twenty  years, 
1 1n-  reasoning  of  the  Chief  Justice  seems  clearly  to  militate 
against  the  acquisition  of  an  easement  in  such  circumstances. 

The  concealment  of  the  sources  of  underground  water  and 
of  Hi1,  course  and  channels  in  which  it  may  flow,  the  possibility 
of  its  percolations  in  numberless  unascertained  directions,  the 
in i possibility  of  telling  what  changes  in  the  underground 
sources  may  take  place  from  time  to  time,  the  ignorance  of 
the  landowner  as  to  how  much  water  he  receives  and  how 
much  is  taken  away   from  him   by  adjoining  landowners,  the 
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difficulty  or  impossibility  consequent  upon  all  these  circum- 
stances of  any  interruption  on  the  part  of  the  proprietor 
against  whom  the  right  might  be  claimed,  are  all  cogent  argu- 
ments against  the  acquisition  of  an  easement  in  the  How  of 
underground  water. 

This  principle  to  be  inferred  from  Acton  v.  Blundell1  has  '  'hmcmore  v. 
since  been  expressly  established  by  the  House  of  Lords  in  the    tc 
leading  case  of  Chasemorc  v.  Bicliards.'2 

There  the  facts  were  that  the  plaintiff  was  the  occupier  of 
an  ancient  mill  on  the  Eiver  Wandle  and  that  for  more  than 
sixty  years,  before  the  action,  he  and  his  predecessors  had  used 
and  enjoyed  as  of  right  the  flow  of  the  river  for  the  purpose  of 
working  their  mill. 

The  Kiver  Wandle  had  always  been  supplied  above  the 
plaintiff's  mill,  in  part,  by  the  water  produced  by  the  rainfall 
on  a  district  of  many  thousand  acres  in  extent  comprising  the 
town  of  Croydon  and  its  vicinity.  The  water  of  the  rainfall 
sank  into  the  ground  to  various  depths  and  then  flowed  and 
percolated  through  the  strata  to  the  Eiver  Wandle,  part 
of  it  rising  to  the  surface,  and  part  of  it  rinding  its  way 
underground  in  continually  changing  courses. 

The  defendant  represented  the  Local  Board  of  Health  at 
Croydon  who,  for  the  purpose  of  supplying  the  town  of  Croydon 
with  water,  and  for  other  sanitary  purposes,  sank  a  well  in 
their  own  land  in  the  town  of  Croydon,  about  a  quarter  of 
a  mile  from  the  Eiver  Wandle,  pumped  up  large  quantities  of 
water  from  their  well  for  the  supply  of  the  town  of  Croydon 
and  thereby  diverted  and  abstracted  the  underground  water- 
that  would  have  flowed  and  found  its  way  into  the  Eiver 
Wandle,  and  so  to  the  plaintiff's  mill. 

The  substance  of  the  plaintiff's  claim  was  that  after  a 
possession  of  twenty  years  he  was  absolutely  entitled  to  all 
the  water  which  he  had  been  accustomed  to  use  at  his  mill, 
from  whatever  sources  derived,  whether  passing  through 
known  and  defined  channels  above  the  surface  of  the  ground, 

1   (1S43)  12  M.  &  W.,  324.  2  (1859)  7  H.  L.  C,  349. 
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or  passing  through  unknown  and  undefined  channels  under- 
ground. 

The  Lord  Chancellor  (Lord  Chelmsford)  proposed  for  the 
opinion  of  the  judges  the  question  whether,  in  the  circum- 
stances of  the  case,  the  Croydon  Local  Board  of  Health  was 
"  legally  liable  to  the  action  of  the  appellant  for  the  abstrac- 
"  tion  of  the  water  in  the  manner  described."  The  answer 
of  the  judges  was  unanimously  in  the  negative. 

It  will  be  convenient  to  cite  verbatim  certain  passages  in 
the  judgment  of  the  judges  delivered  by  Mr.  Justice  Wight  man 
on  one  of  the  most  important  questions  that  ever  came  under 
the  consideration  of  a  Court  of  Justice  : — 

"  The  law  respecting  the  right  to  water  flowing  in  definite 
"  visible  channels  may  be  considered  as  pretty  well  settled  by 
"  several  modern  decisions,  and  is  very  clearly  enunciated  in 
"  the  judgment  of  the  Court  of  Exchequer  in  the  case  of 
"  Embrey  v.  Owen.'"  1 

"  But  the  law,  as  laid  down  in  these  cases,  is  inapplicable 
"  to  the  case  of  subterranean  water  not  flowing  in  any  definite 
"  channel,  nor  indeed  at  all,  in  the  ordinary  sense,  but 
"  percolating  or  oozing  through  the  soil,  more  or  less,  according 
"  to  the  quantity  of  rain  that  may  chance  to  fall." 

After  a  review  of  the  authorities  the  judgment  proceeds  : 
"  In  such  a  case  as  the  present,  is  any  right  derived  from  the 
"  use  of  the  water  of  the  River  Wandlc  for  upwards  of  twenty 
"  years  for  working  the  plaintiffs  mill  ?  Any  such  right  against 
"  another,  founded  upon  length  of  enjoyment,  is  supposed  to 
"  have  originated  in  some  grant  which  is  presumed  from  the 
owner  of  what  sometimes  is  called  the  servient  tenement." 

"  But  what  grant  can  be  presumed  in  the  case  of  percolat- 
"  ing  waters,  depending  upon  the  quantity  of  rain  falling  or 
"  the  natural  moisture  of  the  soil,  and  in  the  absence  of  any 
"  visible  means  of  knowing  to  what  extent,  if  at  all,  the  enjoy- 
"  iiinif  of  the  plaintiff's  mill  would  be  affected  by  any  water 
"  percolating  in  and  out  of  the  defendant's  or  any  other  land  ? 


ls.»l)  I.  IJx.h.,  :!ft3;    20  L.  J.  Kxuh.,  21£ 
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"  Tlio  presumption  of  a  grant  only  arises  where  the  person 
"  against  whom  it  is  to  be  raised  might  have  prevented  the 
"  exorcise  by  the  subject  of  the  presumed  grant ;  but  how  could 
"  ho  prevent  or  stop  the  percolation  of  water  ?  The  Court  of 
"  Exchequer,  indeed,  in  the  case  of  Dickinson  v.  The  Grand 
"  Junction  Canal  Co.,1  expressly  repudiates  the  notion  that  such 
"  a  right  as  that  in  question  can  be  founded  on  a  presumed 
"  grant,  but  declares  that  with  respect  to  rumiing  water  it  is 
"jure  naturae.  If  so,  a  fortiori,  the  right,  if  it  exists  at  all,  in 
"  the  case  of  subterranean  percolating  water,  is  jure  naturae, 
"  and  not  by  presumed  grant,  and  the  circumstance  of  the  mill 
"  being  ancient  would  in  that  case  make  no  difference."  2 

The  question  is  then  discussed  as  to  whether  there  was 
any  natural  rigid  in  the  plaintiff  to  prevent  the  defendant 
from  committing  the  act  complained  of.  The  judges  repudiated 
the  notion  that  there  could  be  any  such  natural  right  on  the 
ground  that  it  was  impossible  to  reconcile  such  a  right  with 
the  natural  and  ordinary  right  of  landowner  or  to  fix  any 
reasonable  limits  to  the  exercise  of  such  a  right. 

The  judgment  concludes  with  these  words  :  "  Such  a  right 
"  as  that  claimed  by  the  plaintiff  is  so  indefinite  and  unlimited 
"  that,  unsupported  as  it  is  by  any  weight  of  authority,  we  do 
"  not  think  that  it  can  be  well  founded,  or  that  the  present 
"  action  is  maintainable  ;  and  wre  therefore  answer  your  Lord- 
"  ship's  question  in  the  negative." 

This  answer  of  the  judges  was  accepted  by  the  House  of 
Lords. 

The  result  of  Chasemore  v.  Richards  has  been  to  establish 
beyond  all  doubt  that  the  principles  regulating  the  rights  of 
landowners  in  wTater  flowing  in  known  and  defined  channels, 


1  (1852)  7  Exch.,  282.  overrules   its   decision   that   an   action 

2  Chasemore  v.  Richards,  though,  to  would  lie  for  the  diversion' of  under* 
this  qualified  extent,  in  agreement  with  ground  and  percolating  water  which 
Dickinson  v.  The  Grand  Junction  Canal  would  otherwise  have  gone  into  a 
Co.  (1852),  7  Exch.,  252,  altogether  stream  which  flowed  to  the  plaintiff's 
dissents  from  its  proposition  that  a  mill  and  was  applied  to  the  working 
natural  right  can  exist  hi  the  case  of  of  it. 

subterranean    percolating    water,    and 

P.E.  9 
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whether  upon  or  below  the  surface  of  the  ground,  do  not  apply 
to  underground  water  which  merely  percolates  through  the 
strata  in  unknown  channels.1 
Easements  This   settlement    of   the   law    makes   it    dear   that    while 

und^ound   easements  are  incapable  of  acquisition  in  the  latter  case,  they 
water  flowing  can  be  acquired  in  either  of  the  two  former  cases,  for  one  of 
and  defined     the  propositions  which  Chasemore  v.  Richards  has  sanctioned 
channels.        jg  tiult  -where  underground  water  is  found  to  be  flowing  in  a 
certain,  defined,  and  well-known  channel,  the  usual  considera- 
tions affecting  the  flow  of  underground  water  and  negativing 
the  existence  of  natural  rights  or  the  acquisition  of  easements 
do  not  apply. 

This  was  the  opinion  of  Lord  Chelmsford,  L.C.,  in  Chase- 
more  v.  Richards.2  He  says  :  "  The  law  as  to  water  flowing 
"  in  a  certain  and  defined  channel  has  been  conclusively 
settled  by  a  series  of  decisions  in  which  the  whole  subject 
"  has  been  very  fully  and  satisfactorily  considered,  and  the 
"  relative  rights  and  duties  of  riparian  proprietors  have  been 
"  carefully  adjusted  and  established." 

"  The  principle  of  these  decisions  seem-  to  me  to  be  appli- 
"  cable  to  all  water  flowing  in  a  certain  and  defined  course, 
"  whether  in  an  open  visible  stream  or  in  a  known  subterranean 
"  channel ;  and  I  agree  with  the  observation  of  Lord  Chief 
"  Baron  Pollock,  in  Dickinson  v.  The  Grand  Junction  Canal 
"Co..3  that  if  the  course  of  a  subterranean  stream  were  well 
"  known,  as  is  the  case  with  many  which  sink  underground, 
"  pursue  for  a  short  -pace  a  subterraneous  course,  and  then 
"  emerge  again,  it  never  could  be  contended  that  the  owner  of 
"  the  soil  under  which  the  stream  flowed  could  not  maintain 
"  an  action  for  the  diversion  of  it,  if  it  took  place  under  such 

1  On  these   principles  (now  held  to  the    landowner    affected    no    right    of 

be  established  beyond  all  controversy,  action    nor   any   substituted   rights   in 

■<■.-  per  i'.il!'  -.  <'.!?..  in  McSvoy  \.  Qreai  the   new  Btream  whether   by   user  or 

Northern  By.  Co.  (1900),  2  I.  R.,  326,  otherwise,  ibid. 

Ct.'HL')  the  tapping  of  the  underground  2  (l^M  ~  H.   L.  C.  at  p.  '!74  •    set 

SB  "t  b  neighbouring  well  by  the  also,    Grand    Junction    Canal    Co.    v. 

traction  of  aa  artificial  watercourse  Shugar    1^71).  L.  K.,  6  Ch.  A  pp.,  4>.; 

by  Btopping  the  flow  of  a  natural  (4s7j. 

■tn                               m    the    well,    gh  3   Ubi  sup. 
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"  circumstances  as  would  have  enabled  him  to  recover  had  tJUe 

"  stream  been  wholly  above  ground." 

D. — Easements  relating  to  the  discharge  of  rain~water}  etc.,  upon 
adjoining  haul. 

Under  this  classification  fall  the  rights,  which  can  bo  acquired  Easement  ol 
by  user  or  other  methods  applicable  to  easements,  of  discharging  p^f8  .  °p" 
rain-water  from  a  wall  or  roof  of  a  house,1  or  discharging  water 
through  a  drain,2  on  to  another's  land. 

The  former  right  is  known  in  England  as  the  easement  of 
eaves- dropping. 

In  connection  with,  or  independently  of,  such  easements, 
a  prescriptive  right  can  be  acquired  to  the  projection  of  the  wall 
or  eaves  over  adjoining  land.3 

This  is  the  jus  projiciendL  Jus  proji- 

The  right  to  discharge  rain-water  upon  adjoining  land  may 
be  either — 

(1)  The  right  to  the  dripping  of  rain-water  from  such 

projection  4  (stillicidium)  ;  or  StiUicidium 

(2)  The  right  to  discharge  rain- water  in  a  flow  5  (flumen).    Flumen. 
The  right  does  not  extend  to  obliging  the  servient  owner  to  Extent  of  the 

keep  his  land  open  for  the  reception  of  the  water  by  not  build- 
ing on  it,  for  the  servient  owner  can  build  on  his  land  as  he 
pleases,  provided  he  makes  the  necessary  arrangements  to 
receive  the  water  discharged  and  carry  it  away.6 

1  Tlvnmas  v.  Thomas  (1835),  2  Cr.  M.  Bom.,  491  ;  Mulia  Bhana  v.  Sundar 
A  Ros.,34;  Mohanlal v.Amratlal  (1873),  Dana  (1913),  1.  L.  R.,  38  Bom.  1.  Such 
1.  L.  R.,  3  Bom.,  174  ;  Bala  v.  Maharu  a  projection  falls  within  the  term  "  ease- 
(1895),  I.  L.  R.,  20  Bom.,  788  j  llaya-  merit"  as  defined  hy  the  Indian 
grtmtw  Sami  (1891),  I.  L.  R.,  15  Mad.,  Easements  Act,  even  though  there 
L'xti  ;  Munshi  Misscr  v.  Bhimraj  Bam  may  be  no  discharge  of  water,  see  the 
(1913),  I.  L.  R.,  40  Gal.,  458.  case  last  cited. 

2  Munshi  Misser  v.  Bhimraj  Bam  *  Thomas  v.  Thomas  (1835),  3  Cr.  M. 
(1913),  L.  R.  R.,  40  Cal.,  458,  overruling  &  Ros.,  34. 

Bidhoo  Bhasan  Palit  v.  Beny  Madhub  5  Foy  v.  Pr entice  (1845),  LC.B.,  828; 

Mazumdar  (1903),  8  C.  W.  N„  244.  Mohanlal  v.  AmraUal  (1878),  I.  L.  R.,  3 

3  See  footnote  •  and  Ranchod  Shamji  v.  Bom.,  174  ;  Hayagreeva  v.  Sami  (1891), 
Abdulabhai  M ithabai  (1904),  I.  L.  R.,  28  I.  L.  K.,  15  Mad.,  286. 

Bom.,    428;     Chotalal    Hirachand    v.  B  Bala  v.  Maharu  (1895),  I.  L.  R.,  20 

ManUal  Gagalbhai  (1913),  T.  J.  R.,  37       Bom.,  7SS. 
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No  reciprocal 

easement  in 

servient 

owner. 


On  the  principle  that  the  servient  owner  cannot  acquire 

a  reciprocal  easement  against  the  dominant  owner,  the  flow  of 
water  for  twenty  years  from  a  house  could  not  give  a  right  to 
the  servient  owner  to  insist  that  the  house  should  not  be  pulled 
down  or  altered,  so  as  to  diminish  the  quantity  of  water  flowing 
from  the  roof.1 


Confer  a 
double  right. 


E. — Easements  relating  to  taking  water  from,  or  conducting 
water  from,  or  over,  the  servient  tenement. 

(1)  Under  the  former  head  falls  the  right  of  the  dominant 
owner  to  go  on  the  servient  tenement,  and  take  away  water 
from  a  spring,2  a  well,  or  a  tank  3  for  use  in  his  house  or  on  his 
land.4 

(2)  Under  the  latter  head  falls  the  right  of  the  dominant 
owner  to  conduct  water  from,  or  over,  the  servient  tenement 
through  a  pipe  or  other  means  of  transit  for  use  in  his  own  house 
or  on  his  own  land.5 

These  easements  in  fact  confer  a  double  right.  There  is 
first  the  right  to  go  on  the  servient  tenement,6  and  secondly, 
the  right  to  take  or  conduct  the  water.  In  the  case  of  a  spring, 
the  second  right  will  only  come  into  existence  as  an  easement 
if  the  spring  from  which  the  water  is  taken  is  the  product  of 
the    servient    tenement,    or    the    water   taken    therefrom    is 


*  See  Wood  v.  Waud  (1849),  3  Excli. 
at  p.  778  ;  18  L.  J.  Exch.  at  p.  3 13  ;  and 
see  supra.  A.  and  Chap.  IT. 

2  Indian  Easements  Act,  s.  4,  ill.  (b), 
App.  VII.  If  the  spring  were  not  the 
product  of  the  servient  tenement,  the 
easement  would  be  confined  to  going  on 
the  servient  tenement,  and  the  spring 
would  he  res  nuliius,  Race  v.  IIran/(1855), 
I  E.  &  B.,  702;  24  L.  J.  Q.  B..  153; 
/;.//»//)  Mayacha  v.  Nagu  Shravucha 
(1876),   I.   L.   I:..  2  Hum..  51,  52. 

3  Jibakanda  Chakrabarty  v.  KaUdas 
Ah,  1,1c  (I'.ll  t),  I.  1-.   It.,  42  Cftl.,   Oil. 

■»  Manning  \.  Wasdah  (1836),  6  L  & 
I  758  ;  6  I-  J.  N.  *•  K.  B.,  5'.);  Baci 
\ .  II  ard,  ub 

<•  Indian  Easements  A.c( .  s.  (,  ill.  (c), 


App.  VII.  For  instances  of  the 
exercise  of  the  easement  for  domestic  or 
other  like  purposes,  see  Sutcliffe  v.  Booth 
(1863),  9  Jur.  N.  S.,  1037;  Uolker  v. 
Porritt  (1875),  L.  R.,  10  Exch.,  59; 
Roberts  v.  Richards  (1881),  50  L.  J.  Ch., 
297  ;  and  for  instances  of  the  exercise 
of  the  easement  for  jxirposes  of  irriga- 
tion, sec  supra,  B,  under  "Artificial 
channels  in  connection  with  irrigation." 
0  When  this  right  of  access  has  been 
acquired  over  a  definite  course  the 
position  of  the  dominant  and  servient 
owner  becomes  mutual  as  in  ordinary 
rights  of  way  and  mil  her  can  compel  the 
other  to  accept  b  different  means  of 
access;  Jibakanda  Chakrabarty  v. 
Kalidaa  Malik,  ubi  gup. 
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confined  within  some  cistern  or  vessel  for  the  use  of  the  servient 
owner  making  it  his  property.1  A  spring  flowing  from  a 
distance  and  supplied  or  renewed  by  nature  is  not  the  subject 
of  property:  It  is  res  nullius  open  to  all  who  have  the  right 
to  go  on  the  land.2 

The  right  to  take  water  from  a  pond  or  tank  is  not  a  profit 
a  prendre  but  an  easement,  as  a  profit  d  prendre  must  be  something 
taken  from  the  soil.3 

F. — Easements  affecting  the  natural  condition  oj  water  by 
pollution  or  alteration  oj  temper  (dure. 

(1)  Easements  relating  to  pollution  oj  water. 

Every  landowner  has  a  natural  right  to  the  purity  of  water 
passing  by,  or  over,  or  percolating  through,  his  land.4 

This  right  can  be  restricted  by  the  acquisition  of  ease- 
ment  either  by  user  or  grant  entitling  adjoining  landowners 
to  pollute  such  water. 

The  easements  can  be  acquired  not  only  in  the  case  of  In  what  cases 
streams  flowing  in  defined  channels,5  but  in  the  case  of  water  can^r^"*3 
percolating  through  the  soil.6  quired. 

The  case  of  Ballard  v.  Tomlinson  7  makes  it  clear  that,  as  Distinction 
regards    the    existence    of   natural    rights,    and    consequently  and«w%of 
the  acquisition  of  easements,  the  flow  of  percolating  water  is  percolating 
governed  by  different  principles  from  the  purity  of  percolating  Ballard  v. 

Water.  Tomlinson. 

In  the  one  case,  percolating  water  below  the  surface  of  the 
earth  is  a  common  reservoir  or  source  in  which  nobody  has 
any  property  but  of  which  every  one,  as  far  as  he  can,  has  the 
right  of  appropriating  the  whole.8 

1  Race  v.  Ward,  ubi  sup.  A  (3)  &  D. 

2  Ibid.     And  see.  Jibakanda  Chakra-  5  Bealey  v.  Shaw  (1805),  6   East,  at 
barty  v.  Kalidas  Malik,  ubi  sap.                       p.  214  ;    Wright  v.  Williams  (1836),  1  M. 

8  Manning    v.    Wasdale,    ubi   sup.  ;  &  W.,  77  ;    5  L.  J.  N.  S.  Exch.,  107  ; 

Race    v.     Ward,    ubi    sup.       And     see  Wood  v.  Waud  (1849),  3  Exch.,  748  ;    18 

Jibakanda      C'hakrabarly     v.      Kalidas  L.  J.  Exch.,  305. 

Malik,  ubi  sup.  6  Ibid. 

4  Indian  Easements  Act,  s.  7,  ill.  (/),  7  (1885)  29  Ch.  D.,  115. 

App.  VTT,  and   see  Chap.  V,  Part   III,  8  Ibid. 
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Extent  of 
pollution 
should  be 
defined  and 
regular. 


In  the  other  case,  the  right  to  appropriate  gives  no  right 
to  pollute,  and  a  landowner  can  object  to  pollution  on  the  part 
of  his  neighbour  where  he  cannot  object  to  appropriation.1 

For  the  purposes  of  the  acquisition  of  the  right  by  user  the 
pollution  cannot  be  said  to  commence  until  the  stream  is  first 
prejudicially  affected,2  and  the  extent  of  the  acquired  right  is 
to  be  measured  by  the  user  which  originated  the  right.3 

It  appears  that  the  pollution  must  be  denned  and  regular 
in  extent  and  referable  to  a  particular  source,  such  as  in  the. 
case  of  a  private  sewer  pouring  its  drainage,  or  in  the  case  of 
a  manufactory  discharging  its  refuse,  into  the  stream,  other- 
wise it  is  doubtful  whether  any  prescriptive  right  will  be 
acquired.4 

Thus  it  seems  that  a  process  of  pollution  which  is  in- 
definable in  its  extent  and  source,  such  as  that  which  is  caused 
by  the  gradually  increasing  discharge  of  the  sewage  of  a  town 
into  the  particular  stream,  can  create  no  prescriptive  right  in 
that  respect  in  favour  of  the  urban  sanitary  authorities,  at 
any  rate  until  the  full  measure  of  pollution  has  been  accom- 
plished and  enjoyed  for  the  necessary  period.5 

And  in  the  same  circumstances  a  prescriptive  right  might 
arise  in  favour  of  the  inhabitants  of  the  town  individually, 
where  each  had  drained  in  a  particular  manner  into  the  stream 
for  the  necessary  period/' 


(2)  Easements  affecting  the  temperature  of  water. 

Every  riparian  owner  and  every  owner  of  land  abutting  on 
a  natural  lake  or  pond  into  or  out  of  which  a  natural  stream 


1  See  tliir  judgment  of  Brett,  M.K., 
Ibid,  at  p,  L19. 

-  (luldsmitl  v.  Tiiuhriili/i1  Well*  Tin- 
provement  Commissioners  (1865),  I...  R. 
I  i'h.  App.,  :{l(.i;  Liverpool  Corporation 
v.  //.  Ooghitt  .(•  Sons  Ltd.  (1918),  1  Ch., 
:iii7.     An, i  see  l.    E.  Arts,  a.  i.r>,  Expl. 

IV.    \|,|,.    VII. 

'■'  See  Crosshy  v.  Lightowler  (1807), 
L.  i:..  2  Oh.  \|>p.,  its,  and  Chap.  \  in, 


Part  T,  B. 

4  See  Ooldsmid  v.  Tunbridge  Wells  Tm- 
provement  Commissioners  ( 1 805),  L.  K., 

1  Eq.,  1 61 ;  on  appeal,  L.  K.,  I  Ch.  App., 
349;  Cros8leyv.  Lightowler  (1867),  L.  R., 

2  Ch.  App.,   178. 

5  Ooldsmid  \.  Tunbridge    Wells  Im- 
provement Commissioners,  ubi  sup. 

0  Att.-Qenl.  v.    Acton    Local    Board 
(1882),  22  Ch.  I),  at  p.  229. 
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flows  has  a  natural  right  that  the  water  transmitted  to  him  shall 
not  be  affected  in  temperature.1 

Any  act  affecting  the  natural  state  of  the  water  is  an  in- 
fringement of  the  natural  right  2  and  can  be  supported  only  by 
proof  of  an  easement. 

Part  IV. — Ease7iients  relatiiig  to  support. 
A. — Generally. 

It  will  be  convenient  to  consider  these  easements  under  the  Two  classes  of 
following  heads  :-  *— -J 

I.  Easements  conferring  rights  to  have  support,  or  shortly,  support. 

easements  of  support. 

II.  Easements  conferring  rights  to  take  away  support. 
Easements  relating  to  support  are  restrictions,  in  the  one 

case,  of  the  natural  right  which  allows  a  man  to  enjoy  and 
dispose  of  his  property  according  to  the  ordinary  rights  of 
ownership,  and,  in  the  other,  as  the  case  may  be,  either  of  the 
natural  right  of  support,  or  of  the  easement  of  support. 

They  are  either  connected  with  the  support  of  buildings 
by  land  and  the  support  of  buildings  by  buildings,  or  are 
acquired  in  reference  to  mining  operations,  in  which  case 
they  are  usually  described  as  easements  to  let  down  the 
surface. 

It  will  be  seen,  hereafter,  that  there  is  a  natural  right  of 
support  for  land  by  land,  imposing  an  obligation  on  adjoining 
landowners  that  they  shall  not  in  the  free  enjoyment  of  their 
property  infringe  the  maxim,  "  Sic  utere  tuo  ut  alienum  non 
Icedas."  3  With  that  reservation  every  landowner  is  entitled  to 
the  free  use  and  enjoyment  of  his  property.  He  may  do  on  it 
what  he  pleases,  he  may  build  on  it,  he  may  dig  mines  in  it, 
he  may  excavate  it  for  any  purpose,  so  long  as  he  does  not 


1  See  Indian  Easements  Act,  s.  7,  ill.  1  ;  2  Nev.  &  Man.,  747  ;  Wood  v.  Wand 
(i),  App.  VII  ;  Sutcliffe  v.  Booth  (1863),  (1849),  3  Exch.,  748  ;  18  L.  J.  Exeh., 
9  Jur.  N.  S.  1037  ;  John  Young  &  Co.  v.  305  ;  John  Young  &  Co.  v.  Barikier 
11, inkier  Distillery  Co.  (1893),  App.  Gas.,  DistilleryCo.  (1893),  App.  Gas.,  691,  and 
691  (700).  Ghap.  V,  Fait,  III,  A  (2). 

2  See  Mason  v.  /////( 1 833),  5  B.  &  Ad.,  3  See  Chap.  V,  Part  IV. 
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whether 
easements  of 
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Dalton  v. 
Angus. 


interfere  with  the  support  which  his  neighbour's  land  or  building 
may  require  of  his  land  or  building  either  as  a  natural  right 
or  as  an  easement. 

The  true  nature  of  the  right  conferred  by  an  easement  of 
support  is  not  that  the  adjacent  and  subjacent  soil  shall  not 
be  disturbed,  but  that  the  disturbance  shall  not  cause  injury 
to  the  dominant  tenement,  for  until  actual  damage  is  done, 
no  cause  of  action  arises.1  The  same  principle  applies  to  the 
natural  right  of  support  for  land,  which  is  of  the  same  character 
as  the  easement  of  support.2 

The  question  whether  easements  of  support  are  affirmative 
or  negative  easements  is  one  of  considerable  doubt  and  difficulty. 
It  was  first  raised  in  the  important  case  of  Angus  v.  Dalton?  and 
occasioned  considerable  diversity  of  opinion. 

In  one  sense,  easements  of  support  may  be  called  negative 
easements  as  being  rights  that  the  servient  owner  shall  not 
do  anything  on  the  servient  tenement  which  deprives  the 
dominant  tenement  of  its  support.  In  another  sense,  may  not 
they  be  called  affirmative  easements  as  involving  pressure  on, 
and  actual  use  of,  the  supporting  soil  ? 

The  latter  view  was  taken  by  four  of  the  judges  4  in  the 
case  under  reference  when,  as  Dalton  v.  Angus,5  it  was  heard 
by  the  House  of  Lords  on  appeal,  and  the  opinion  of  seven 
judges  of  the  High  Court  was  taken  on  the  questions  raised  in 
the  case. 

The  judges  of  the  Queen's  Bench  Division,6  and  of  the 


1  Bonomi  v.  Backhouse  (1859),  E.  B.  & 
E.,  646  (654),  affirmed  on  error  sub  nom. 
Backhouse  v.  Bonomi  (1861),  9  H.  L.  C, 
603;  Dalton  v.  Angus  (1881),  6  App. 
( las.  at  p.  808  ;  Darley  Main  Colliery 
Co.  v.  Mitchell  (1886),  11  App.  Cos., 
127  ;  West  Leigh  Colliery  Co.,  Ltd.  v. 
Tunnicliffe  &  Hampson,  Ltd.  (1908), 
App.  Cas.,  27.  See  further.  Chap.  V , 
Pari  IV.  Thus,  in  estimating  the 
damages  recoverable  by  a  surface  owner 
for  subsidence  caused  by  the  working 
uf  minerals  under  <»■  adjoining  his 
property,  the  depreciation  in  the  markel 
■  alue  "i  i  he  property  attributable  to  the 


risk  of  future  subsidence  must  not  be 
taken  into  account,  for  such  deprecia- 
tion gives  no  cause  of  action,  West  Leigh 
Colliery  Co.,  Ltd.  v.  Tunnicliffe  & 
Hampson,  ubi  sup. 

2  Bonomi  v.  Backhouse,  ubi  sup.  at  p. 
655,  and  see  Chap.  V,  Part  IV. 

3  (1878-1881)  3  Q.  C.  D.,  85;  4 
Q.  B.  1).,  162  ;  S.  C.  Dalton  v.  Angus,  0 
App.  Cas.  710. 

4  Lindley,  J.,  Bowen,  .T.,  Lord  Sel- 
borne,  l-.< '..  and  Lord  Watson. 

15  Ubi  sup. 

'■   ::  (,).  B.  1)..  85. 
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Appeal  Court,1  do  not  appear  to  have  contemplated  the 
possibility  of  an  easement  of  support  being  regarded  otherwise 
than  as  a  negative  easement,  for,  as  will  presently  be  seen, 
they  discussed  the  mode  of  acquisition  of  the  easement  from 
the  view  of  its  analogy  to  the  easement  of  light,  which  is  un- 
doubtedly a  negative  easement. 

Fry,  J.,  on  the  reference  by  the  House  of  Lords,  said  2  : 
"  The  right  to  support  and  the  right  to  the  access  of  light  and 
"  air  are  very  similar  the  one  to  the  other,  and  are  broadly 
"  distinguished  from  most  other  easements.  They  are  analogous 
"  with  servitutes  ne  facias  in  the  Civil  Law.  Such  rights 
"  when  they  arise  spring,  not  from  acts  originally  actionable 
"  or  unlawful  on  the  part  of  the  dominant  owner,  but  from 
"  acts  done  on  his  own  land  and  within  his  own  rights  ;  they 
"  confer  on  the  dominant  owner  not  the  right  to  use  the  subject, 
"  but  a  right  to  forbearance  on  the  part  of  the  owner  from 
"  using  the  subject,  i.e.  they  create  an  obligation  on  the  owner 
"  of  the  servient  tenement  not  to  do  anything  on  his  own  land 
"  inconsistent  with  a  particular  user  of  the  dominant  tenement. 
"  They  rest  on  a  presumption  or  inference,  not  of  a  grant  by  the 
"  neighbour  of  a  right  to  do  something  on  the  grantor's  land, 
"  but  of  a  covenant  by  the  owner  not  to  do  something  on  his  own 
"  land." 

In  the  House  of  Lords,  however,  two  of  the  seven  judges 
(Lindley  and  Bowen,  JJ.)  3  and  the  Lord  Chancellor  (Lord 
Selborne),4  though  not  repudiating  the  negative  character  of 
the  easement,  gave  it  as  their  opinion  that  it  was  both  scientifi- 
cally and  practically  inaccurate  to  limit  it  to  that  definition  ; 
whilst  another  of  the  Law  Lords  (Lord  Watson)  5  went  so  far 
as  to  say  that  he  was  unable  to  regard  the  rights  of  support  to 
a  building  as  a  negative  easement  at  all,6  but  admitted  that 
he  was  influenced  in  that  opinion  by  the  consideration  that 


1  4  Q.  B.  D.,  162.  c  Lord  Watson  thought  it  as  much  an 

2  6  App.  Cas.  at  p.  776.  affirmative  easement  as  the  well-known 

3  6  App.  Cas.,  pp.  763,  764,  784.  servitude  oneris  ferendi,  when  a  will  nv 

4  Ibid.,  p.  793.  beam  is  rested   on  the  servient   tene- 
6  I  hid.,  p.  831.  ment. 
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a  decision  to  the  effect  that  the  easement  was  negative  would 
form  an  unsatisfactory  precedent  in  Scotland,  where  only 
affirmative  easements  could  be  acquired  by  prescription. 

A  difficulty  in  the  way  of  regarding  the  easement  as  wholly 
affirmative  is  suggested  in  the  judgments  of  Lindley,  J.,  and 
Bowen,  J.,1  who  admit  that  the  pressure  of  a  man's  building 
upon  his  neighbour's  soil  has  never  been  known  to  give  rise 
to  a  right  of  action  on  the  neighbour's  part  (Bowen,  J.,  re- 
cognising that  practical  reasons  of  convenience  are  adducible 
against  it),  though  they  incline  to  the  opinion  that  an  action 
ought  on  principle  to  lie  against  a  person  who  uses  his  neigh- 
bour's land  to  support  his  house  without  his  neighbour's 
consent. 

The  same  difficulty  appears  to  have  been  felt  by  Fry,  J. 
He  was  unable  to  adopt  the  view  that  the  act  of  building  a 
house  on  land  which  derives  support  from  the  adjoining  soil 
of  a  different  owner  was  actionable.  He  was  of  opinion  that 
the  lateral  pressure  of  a  heavy  building  on  a  neighbour's  soil 
causing  ascertainable  physical  disturbance  would  no  doubt  be 
trespass,  but  that  an  action  for  the  mere  increment  caused  by 
a  new  building  to  the  pre-existing  lateral  pressure  of  the  soil 
and  producing  no  ascertainable  physical  disturbance  was 
unheard  of. 

In  his  view,  if  that  were  the  law,  not  only  could  no  one 
build  on  the  edge  of  his  land  except  on  a  rock,  but  the  erection 
of  a  house  would  give  a  right  of  action  not  only  to  adjoining 
landowners,  but  to  every  landowner  within  the  unascertainable 
area  of  whose  land  the  increase  of  pressure  must  extend. 

The  law,  he  said,  takes  no  heed  of  such  lateral  pressure 
when  unattended  by  ascertainable  physical  consequences, 
and,  in  his  opinion,  the  distinction  between  the  principles 
applicable  to  water  flowing  in  visible  channels  above  ground 
and  water  flowing  in  invisible  channels  underground  afforded  a 
good  analogy  to  the  distinction  drawn  by  him  between  lateral 
pressure  which  is  followed  by  ascertainable  physical  disturbance 
and  lateral  pressure  which  produces  no  such  result.2 


1   '•   \|.p.  Caa.,  pp.  764,  784.  -  Ibid.,  i>.  lir,. 
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In  this  respect  an  easement  of  support  can  hardly  be  said 
to  be  on  the  same  footing  as  an  affirmative  easement  such  as  a 
right  of  way,  with  reference  to  which  it  would  always  be  in  the 
power  of  the  servient  owner  before  the  right  had  matured  to 
prevent  the  acquisition  of  the  right  by  actual  interruption  or 
by  civil  action  in  the  courts  for  trespass. 

The  result  is  that  easements  of  support  must  be  considered 
as  of  mixed  character,  undoubtedly  negative,  but  capable  also 
of  being  affirmative. 

The  acquisition  of  easements  relating  to  support  is  founded  Modes  of 
on  grant,  express  or  implied,  or  covenant,  or  on  user  of  the  acqmsition  of 

°  L  r  ,         easements  re- 

dominant  tenement  for  the  period  and  in  the  manner  required  lating  to 
by  law.i  supl,ort- 

In  India  the  acquisition  of  these  easements  is  also  governed 
by  the  Indian  Limitation  Act  2  and  the  Indian  Easements  Act.3 

Easements  of  support  may  conveniently  be  divided  into  two  Classification 
classes  according  to  the  nature  of  the  support  afforded,  namely —  °*  siT^oT13 

(1)  Eights  to  support  in  excess  of  Natural  Eights. 

(2)  Eights  to  support  where  Natural  Eights  do  not  exist. 
Within  the  first  class  properly  fall — 

(a)  Eights  to  support  for  excavated  land  by  adjacent  land. 

(b)  Eights  to  support   for  buildings   by  adjacent   and 

subjacent  land. 
Within  the  second  class  properly  fall — • 

(a)  Eights  to  support  for  buildings  by  buildings. 

(b)  Eight  to  support  for  surface  land  by  subjacent  water. 

B. — In  Particular. 

I. — Easements  of  support. 
(1)  Eights  to  support  in  excess  of  natural  rights. 

(a)  Bight  to  support  for  excavated  land  by  adjacent  land. 
The  right  of  support  for  land  in  its  natural  condition  b}' 
adjacent  land  is  a  natural  right  and  incidental  to  the  ownership 

1  See    infra.    Chaps.    VI    and    VII,  -  See  Chap.  VII,  Part  II. 

according  to   the   classification   of  the  3  See  Chap.  VII,  Part   111. 

subject . 


Scott. 
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of  property.1  Any  change  in  the  land  supported  which  converts 
its  natural  character  into  an  artificial  character,  such  as  would 
be  caused  by  placing  buildings  upon  it  or  excavating  it,  would 
obviously  impose  a  changed  or  increased  burthen  upon  the 
adjoining  land,  the  effect  of  which  would  not  alter  or  increase 
the  previous  obligation  unless  the  existence  of  an  easement  could 
be  proved. 

The  natural  right  does  not  in  such  cases  disappear.     The 
right  of  support  to  the  extent  of  the  natural  right  remains,  to 
which  is  superadded  the  right  of  support  conferred  by  the 
easement.2 
Partridge  v.  The  case  of  Partridge  v.  Scott,5  though  not  a  direct  authority 

upon  the  subject  of  the  support  of  excavated  land  by  adjacent 
land,  serves  to  shew  that  the  act  of  excavation  would  change 
the  former  character  of  the  land  so  as  to  make  the  acquisition 
of  an  easement  essential  to  a  right  of  support  from  the  adjacent 
land. 

In  that  case  it  was  held  that  the  plaintiff,  who  had  built 
a  house  on  his  own  land  previously  excavated  to  its  extremity 
for  mining  purposes,  did  not  acquire  a  right  to  support  for  the 
house  from  the  adjacent  land  at  least  until  twenty  years  had 
elapsed  since  the  house  first  stood  on  the  excavated  land, 
from  which  a  grant  by  the  owner  of  the  adjoining  land  might 
be  inferred. 

Though  this  was  a  case  of  support  to  a  house,  it  seems  clear 
that  the  decision  would  have  been  the  same  if  the  house  had 
not  been  built,  and  the  right  of  support  had  been  claimed  for 
tin-  excavated  land  alone. 

(/;)  Bights  to  siijpjwrt  for  buildings  by  adjacent  avd  sub- 
jacent land. 

Of  the  two  kinds  of  easements  of  support  these  rights  are 
the  more  usual  and  the  more  Important. 

They    may     be    called     easements    of    natural    support    as 

1  See  Chap.  V,  Part  l\.  3  (1838)  :i  M.  &  \\ .,  220. 

1  Ibid. 
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distinguished  from  easements  of  .support  for  buildings  by  build- 
ings, which  may  bo  described  as  easements  of  artificial 
support. 

They  have  boon  said  to  hold  an  intermediate  place  between 
the  artificial  right  and  the  natural  right  of  property,  by  which 
a  man  is  entitled  to  have  his  soil  supported  laterally  by  his 
neighbour's  soil.1 

They  have  an  affinity  to  the  natural  right  if  the  means  of 
support  be  considered  ;  they  are  more  akin  to  the  artificial 
right,  if  the  object  of  support  be  considered.2 

They  have  been  the  subject  of  frequent  litigation  in  the 
courts  from  the  earliest  times  and  have  given  rise  to  a  consider- 
able diversity  of  judicial  opinion. 

It  may  now  be  taken  as  settled  law  that  the  right  of  support 
for  a  building  from  subjacent  or  adjacent  land  or,  in  other 
words,  the  right  of  vertical  or  lateral  support,  is  not  a  natural 
right  incidental  to  the  ownership  of  land,  but  an  easement.3 

In  Wilde  v.  Minsterley  4  it  is  said  :  "  If  A  seized  in  fee  of  wudi  v.Min 
"  land  next  adjoining  land  of  B,  erect  a  new  house  on  the  land,  slerlc'J' 
"  and  part  of  the  house  is  erected  on  the  confines  of  his  land 
"  next  adjoining  the  land  of  B,  if  B  afterwards  digs  his  land  near 
"  to  the  foundation  of  the  house  of  A,  but  not  touching  the  land 
"  of  A,  whereby  the  foundation  of  the  house  and  the  houso 
"  itself  fall  into  the  pit,  still  no  action  lies  at  the  suit  of  A 
"  against  B,  because  this  was  the  fault  of  A  himself  that  he 
"  built  his  house  so  near  to  the  land  of  B,  for  he  could  not 
"  by  his  act  hinder  B  from  making  the  most  profitable  use  of 
"  B's  own  land.  But  semble  that  a  man  who  has  land  next 
"  adjoining  to  my  land  cannot  dig  his  land  so  near  to  my  land 

1  See  per  Thesiger,  L.J.,  in  A ngus  v.  v.  Nicholls  (1854),  9  Exch.,  702;  23 
Dalton  (1878),  4  Q.  B.  D.  at  pp.  167,  L.  J.  Exch.  205  ;  Bonomi  v.  Backhouse 
169.  (1859),  E.  B.    &    E.,  646    (654),  (655), 

2  Ibid,  at  p.  169.  affirmed  on  error  sub  notn.  Backhouse  v. 

3  Wildev.  Minsterley  (160)),  2  Rolle's  Bonomi  (1861),  9  H.  L.  C,  503  ;  Angus 
Ah.,  564,  tit.  Trespass  (I),  pi.  1.  ;  Wyatt  v.  Dalton  (1878-1881),  3  Q.  B.  D.,  85  ; 
v.  Harrison  (1832).  3  B.  &  Ad.,  871;  4  Q.  B.  D.,  162  ;  Dalton  v.  Angus,  6  App. 
Partridge  v.  Scott  (1838),   3  M.   &   W.,  Cas.,  740. 

220;   Humphries  v.  Brogdcn  (1850),  12  *  (1640)  2  Rolle's  AL>.,  561,  tit.  Tie*. 

Q.  B.,  739  ;   20  L.  J.  y.  B.,  10  ;    Gayford       pass  (1),  pi.  1. 
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Partridge  v. 
Scott. 


Humphries  v. 
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NichoUs. 


Bonomi  v. 
Backhouse. 


"  that  thereby  my  land  shall  full  into  his  pit  ;  and  for  this  if  an 
"  action  were  brought  it  would  lie." 

In  Partridge  v.  Scott,1  Alderson,  L>.,  said  2  :  "  If  a  man  builds 
"  his  house  at  the  extremity  of  his  land,  he  does  not  thereby 
"  acquire  any  right  of  easement,  for  support  or  otherwise,  over 
"  the  land  of  his  neighbour.  He  has  no  right  to  load  his  own 
"  soil  so  as  to  make  it  require  the  support  of  that  of  his  neigh- 
"  bour,  unless  he  has  some  grant  to  that  effect.  Wyatt  v. 
"  Harrison  3  is  precisely  in  point  as  to  this  part  of  the  case, 
"  and  we  entirely  agree  with  the  opinion  there  pronounced." 

In  Humphries  v.  Brogden,4  which  was  a  case  of  natural 
support  of  land,  Lord  Campbell,  C.J.,  said  :  "  This  case  is 
'  entirely  relieved  from  the  consideration  how  far  the  rights 
'  and  liabilities  of  the  owners  of  adjoining  tenements  are 
'  affected  by  the  erection  of  buildings  ;  for  the  plaintiff  claims 
'  no  greater  degree  of  support  for  his  lands  than  they  must 
1  have  required  and  enjoyed  since  the  globe  existed  in  its 
'  present  form." 

In  thujford  v.  NichoUs,5  which  was  the  case  of  a  new  building, 
Parke,  13.,  said  :  "  This  is  not  a  case  in  which  the  plaintiff 
"  has  the  right  of  the  support  of  the  defendant's  soil  either  by 
"  virtue  of  a  twenty  years'  occupation,  or  by  reason  of  a  pre- 
"  sumed  grant,  or  by  a  presumed  reservation  where  both 
"  houses  were  originally  in  possession  of  the  same  owner  ; 
"  for,  unless  a  right  of  support  can  by  some  such  means  be 
"  established,  the  owner  of  the  soil  has  no  right  of  action  against 
"  his  neighbour  who  causes  the  damage  by  the  proper  exercise 
"  of  his  own  right." 

In  Bonomi  v.  Backhouse,®  Willes,  J.,  points  out  that  the 
right  to  support  of  land  is  a  natural  right,  being  prima  facie 
a  right  of  property,  but  that  the  right  to  support  of  buildings  is 
an  easement  founded  on  prescription  or  grant,  express  or  implied. 


1  (1838)  :«  M.  &   W.,  220. 

2  Ibid,  .'it  |-.  228. 

3  (1832)  :$  B.  <t  Ad., 

*  (I860)    12    Q.    I'..,    739  ; 
O.  I',  .  10 


205. 

8  (1869)  lv  B.  &  E.  ul  pp.  664,  655, 

affirmed  on  error subnom.  Backhouse  v. 

.1.       Bonomi  (1861),  '■>  II.  I-.  C,  50:5.     As  to 

the  natural  right  of  support,  nee  Chap. 


■  (1854)9Exch.,  702j  23L.  J.Exoh.,       V,  Part  IV. 
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Lastly,  in  Angus  v.  Dallon  l  (Dalton  v.  Angus,  on  appeal  Angus  v. 
to  the  House  of  Lords)  all  the  judges  took  the  view  that  the  D<tllo>'- 
right  to  support  for  a  house  from  land  was  an  easement,  though 
they  differed  materially  as  to  the  mode  of  the  acquisition  of  the 
right  by  lapse  of  time. 

It  being  then  undoubted  that  the  right  of  support  for  a 
building  from  land  is  an  easement,  it  remains  to  be  considered 
by  what  means  such  an  easement  can  be  acquired  otherwise 
than  by  grant,  express  or  implied.2 

As  to  this,  all  the  authorities  are  agreed  that  after  user  for  Acquisition  by 
twenty  years  the  right  is  acquired,  though  they  differ  materially  user' 
as  to  the  quality  of  the  user  required  for  such  purpose. 

In  this  connection  it  is  important  to  examine  the  course  The  quality  of 
of  judicial  opinion  culminating  in  the  leading  case  of  Angus  d  the  user> 
Co.  v.  Ballon  and  tlie  Commissioners  oj  Her  Majesty's  Works  and 
Public  Buildings?  in  which  the  subject  was  fully  considered  and 
discussed  by  many  eminent  judges. 

The  first  case  of  importance  is  Palmer  v.  Fleshees*  which  Palmer  v. 
was  an  action  for  the  obstruction  of  the  plaintiff's  lights  ;  but  *leshees- 
the  judges  in  their  first  resolution  say,  "  that  if  a  man,  being 
"  seized  of  land  leases  forty  feet  to  A  to  build  a  house  thereon, 
"  and  forty  feet  to  B  for  a  like  purpose,  and  one  of  them  builds 
"  a  house  and  then  the  other  digs  a  cellar  in  his  land  which 
"  causes  the  wall  of  the  first  adjoining  house  to  fall,  no  action 
"  will  lie,  for  every  one  may  deal  with  his  own  to  his  best 
"  advantage,  but  semble,  that  it  would  be  otherwise  if  the  wall 
"  or  house  were  an  ancient  one." 

In  Stansell  v.   Jollard,5  Lord  Ellenborough   directed   the  StcmseU  v. 
jury  that  "  where  a  man  has  built  at  the  extremity  of  his    °  a   ' 
"  land,  and  has  enjoyed  his  building  above  twenty  years,  by 
"  analogy  to  the  rule  as  to  lights,  he  has  acquired  a  right 
"  to  support,  or,  as  it  were,  of    leaning  to  his  neighbour's 


1  (1878-1881)  3  Q.  B.  D.,  85  j  4  Q.  B.  *  (15,  Charles  II)  1  Sid.,  167.  Cited 
D.,  162  ;    6  App.  Cas.,  740.  hi  Comyn'a  Digest,  action  on  the  case, 

2  See  Chap.  VI,  Paris  I,  II,  and  IV.  Nuisance  C. 

3  (1878-1881)  3  tj.B.D.,  85;  4  Q.  B.  6  (1803)  1  Selw.  N.  P.,  457  (11th  Ed.)  I 
D.,  162  ;  Dalton  v.  Angus,  6  App.  Cas.,  referred  to  in  notes  to  Ashby  v.  White, 
740.  1  Sm.,  L.  C,  12th  Ed.,  p.  310. 
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Wyatt  v. 

Harrison. 


Partridge  v. 

IScoit. 


"  soil,  so  that  his  neighbour  cannot  dig  so  near  as  to  remove 

"  that  support  ;  but  it  is  otherwise  of  a  house  newly  built." 

In  Wyatt  v.  Harrison,1  the  plaintiff's  claim  for  a  right  of 
support  to  his  house  failed  because  it  was  not  an  ancient  house, 
but  Lord  Tenterden  in  giving  judgment  suggested  that  if  the 
damage  complained  of  were  in  respect  of  an  ancient  building 
possessed  by  the  plaintiff  at  the  extremity  of  his  own  land,  such 
circumstance  of  antiquity  might  imply  the  consent  of  the  ad- 
joining proprietor,  at  a  former  time,  to  the  erection  of  a  building 
in  that  situation. 

The  case  of  Partridge  v.  Scott  2  is  important  in  many  respects. 
There  the  building,  though  ancient,  had  been  erected  on  ground 
excavated  within  twenty  years  of  the  suit ;  and,  if  there  had 
been  no  excavation,  the  mining  operations  of  the  defendants 
on  the  adjacent  land  would  not  have  injured  the  house.  In 
these  circumstances  the  Court  decided  that  the  plaintiff  had 
acquired  no  right  to  support  for  his  house  from  the  adjacent 
soil ;  but  the  judgment  practically  affirms  the  proposition  that, 
but  for  the  excavation  of  the  soil  on  which  the  house  stood,  an 
easement  of  support  would  have  been  acquired  after  twenty 
years  by  implied  grant,  and  that  a  grant  might  have  been 
inferred  from  twenty  years'  enjoyment  of*  the  house,  although 
standing  on  the  excavated  ground,  after  the  defendants  were, 
or  might  have  been,  fully  aware  of  the  facts. 

The  judgment  appears  to  assume  that  in  the  case  of  a  house 
standing  upon  land  in  its  natural  condition,  the  servient  owner 
has  sufficient  notice  of  the  fact  of  support  being  enjoyed  to 
raise  the  presumption  of  acquiescence,  and  the  consequent 
implication  of  a  grant  by  him,  when  the  enjoyment  has  continued 
for  twenty  years. 

In  Hide  v.  Thornboroiigli,3  Baron  Parke  held  that  support 

Tlwrnborouijk.  of  the  plaintiff's  house  for  twenty  years  to  the  knowledge  of 

the  defendant  created  an  easement  in  favour  of  the  plaintiff*  to 

whom  the  defendant  was  liable  in  damages  for  injury  resulting 

in  the  plaintiff's  house  from  withdrawal  of  the  support. 


Hide 


1  (1832)  a  B.  &  Ad.,  sir,. 

2  (1838)  :s  M.  &  W.,  220. 


3  (1810)  2  C.  &  K.,  251. 
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In  Humphries  v.  Brogden,1  which  was  a  case  of  the  natural  Humphries  v. 
right  of  support  for  land  by  land,  the  Court  in  discussing  the  l"'"'1'1'"- 
principles  relating  to  lateral  support  treated  it  as  settled  law 
that  a  right  of  lateral  support  of  a  house  by  adjacent  land  was 
acquired  like  other  easements  b}r  twenty  years'  uninterrupted 
enjoyment  of  the  house. 

In  Gayford  v.  Nicholls,2  the  building  was  not  an  ancient  Gayford  v. 
one,  and  Parke,  B.,  said  :  "  This  is  not  a  case  in  which  the 
"  plaintiff  has  a  right  of  the  support  of  the  defendant's  soil, 
"  either  by  virtue  of  a  twenty  years'  occupation,  or  by  reason 
"  of  a  presumed  grant,  or  by  a  presumed  reservation  where 
"  both  houses  were  originally  in  the  possession  of  the  same 
"  owner  ;  for  unless  a  right  of  support  can  by  some  such  means 
"  be  established,  the  owner  of  the  soil  has  no  right  of  action 
"  against  his  neighbour,  who  causes  the  damage  by  the  proper 
"  exercise  of  his  own  right." 

In  Bowbotham  v.  Wilson,3  where  the  questions  before  the  Rou-boUiam  v. 
Court  involved  the  right  to  the  support  of  houses  by  adjacent 
soil,  some  of  the  judges  considered  it  as  undoubted  that  after 
a  house  had  stood  for  twenty  years  an  easement  of  support 
was  acquired.4 

In  Rogers  v.  Taylor,5  which  was  a  case  of  vertical  support,  ^°3ers  v' 
it  was  proved  that  the  defendant  in  working  quarries  on 
adjacent  land  had  so  weakened  the  foundations  of  the  plaintiff's 
house  that  it  fell,  and  Cockburn,  C.J.,  told  the  jury  that  he 
thought  at  the  end  of  twenty  years  after  the  house  had  been 
built,  the  plaintiff  would  have  acquired  a  right  of  support,  unless 
in  the  mean  time  something  had  been  clone  to  deprive  him  of 
it,  and  that  the  jury  must  presume  that  the  additional  burthen 
was  put  upon  the  plaintiff's  land  by  the  assent  of  the  adjoining 
owner,  and  that  there  had  been  a  grant  by  such  owner  of 
a  right  of  support.     He  left  it  to  the  jury  to  say  whether  the 


i  (I860)  12  Q.  B.,  749  ;  20  L.  J.  Q.  B.,  8  E.  &  B.,  123  ;  in  error  8  H.  L.  C,  348. 

10.  4  8  E.  &    B.,  per  Watson,  B.,  at    p. 

2  (1854)  9  Exch.,  702  (708)  ;   23  L.  J.  142,  and  per  Bramwell,  B.,  at  p.  147. 
Exeh.,  205.  5  (1858)  2  H.  &  N.,  828. 

3  (1856-1860)  6  E.  &  B.,  593  ;  in  error 

P.E.  10 
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Bonomi  v. 
Backhouse. 


A  ngu.<$  v. 
Dalton. 


plaintiff  had  enjoyed  the  support  for  tlio  foundation  of  his  house 
for  twenty  years,  and  the  verdict  found  for  the  plaintiff  upon 
the  direction  was  upheld  hy  the  Court. 

In  Bonomi  v.  Backhouse,1  the  judgment  of  the  Exchequer 
Chamber  was  delivered  by  Willes,  J.,  who  said  2  :  "  The  right 
"  to  support  of  land  and  the  right  to  support  of  buildings 
"  stand  upon  different  footings  as  to  the  mode  of  acquiring 
"  them,  the  former  being  prima  facie  a  right  of  property  analo- 
"  gous  to  the  flow  of  a  natural  river,  or  of  air  3  ;  Bowbotham  v. 
"  Wilson  4 ;  although  there  may  be  cases  in  which  it  would  be 
"  sustained  as  a  matter  of  grant  (see  TJie  Caledonian  Baihvay 
"  Co.  v.  Sprot)  5  ;  whilst  the  latter  must  be  founded  upon 
"  prescription  or  grant,  express  or  implied  ;  but  the  character 
"  of  the  rights,  when  acquired,  is  in  each  case  the  same." 

This  brings  the  examination  of  the  authorities  down  to 
the  leading  case  of  Angus  &  Co.  v.  Dalton  and  the  Commis- 
sioners of  Her  Majesty's  Works  and  Public  Buildings.6 

This  celebrated  case  occupied  the  attention  of  the  Courts 
between  the  years  1 878  and  1 881 .  It  was  first  before  the  Queen's 
Bench  Division,  then  before  the  Court  of  Appeal,  and  finally 
before  the  House  of  Lords.  The  case  was  twice  argued  before 
the  latter  tribunal,  and  on  the  second  occasion  in  the  presence 
of  the  following  judges  :  Pollock,  B.,  Field,  Lindley,  Manisty, 
Lopes,  Fry,  and  Bowen,  JJ. 

In  this  case  the  plaintiffs  sued  the  defendants  for  excavating 
the  soil  of  an  adjoining  house  in  such  a  manner  as  to  leave 
the  foundation  of  part  of  the  plaintiffs'  building  without  sufficient 
lateral  support  and  thereby  causing  it  to  fall. 

Tlu-  plaintiffs  were  the  owners  of  a  building  at  Newcastle 
converted  by  them  from  a  dwelling-house  into  a  coach  factory 


1  ( 1 859)  E.  B.  &  E.,  646,  affirmed  on 
error  sub  nam.  Backhouse  v.  Bonomi 
(1861),  9  II.  L.  C,  603. 

■  Ibid,  al  p.  654. 

J  As  fco  natural  right  of  support,  see 
Chap.  \  .  Pari   IV. 

*   Ubi  sub. 

'■■  'i  M.ic:i|.  So.  App.,  494,     This  refers 


to  a  caso  where  there  has  been  a  sever- 
ance of  land  originally  in  the  possession 
of  the  same  owner  and  a  conveyance  of 
the  surface  for  the  express  purpose  of 
building.     See  infra. 

0  (1878-1881)  3  Q.  B.  D.,  85  ;  4  Q.  B. 
D.,  162  ;  Dalton  v.  Angus,  6  App.  Cas., 
740. 
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twenty-seven  years  before  the  act  complained  of  in  the  suit. 
The  building  had  stood  for  about  a  hundred  years  and  had 
apparently  been  built  at  the  same  time  as  a  building  standing 
on  adjoining  land  to  which  it  was  contiguous. 

There  was  no  party  wall  between  the  buildings  ;  each 
rested  on  its  own  walls,  was  built  to  the  extremity  of  the  soil 
of  the  respective  owner,  and  depended  for  its  lateral  support 
on  the  soil  upon  which  the  other  rested.  In  the  course  of  the 
conversion  of  the  plaintiffs'  dwelling-house  into  a  coach  factory 
whereby  the  character  and  construction  of  the  building  had 
been  altered,  the  internal  walls,  which  had  previously  existed, 
were  removed,  and  girders  supporting  the  upper  floor  of  the 
factory  were  on  one  side  let  into  a  large  chimney  stack,  which 
extended  along  a  portion  of  the  dividing  wall,  and  on  the 
opposite  side  took  their  bearings  from  the  plaintiffs'  wall.  The 
effect  of  this  change  of  construction  was  to  throw  about  one- 
fourth  of  the  weight  of  the  factory  upon  the  chimney  stack,  and 
as  the  foundations  of  the  latter  were  in  contact  with  the  soil 
under  the  adjoining  house,  the  lateral  pressure  upon  that  soil 
was  materially  increased.  No  express  assent  to  the  alteration 
was  given  by  the  owner  of  the  adjoining  house,  but  he  must  have 
been  aware  of  the  conversion  of  the  dwelling-house  into  a 
factory,  although  there  was  nothing  to  shew  his  having  been 
aware  of  the  precise  nature  of  the  internal  alterations  or  of  the 
exact  effect  they  would  have  as  regards  the  lateral  pressure. 

The  adjoining  house  continued  in  its  character  of  a  dwelling- 
house  until  shortly  before  the  commencement  of  the  action, 
when  the  defendants,  the  Commissioners,  acquired  it  and 
engaged  the  defendant,  Dalton,  to  pull  it  down,  excavate  to  such 
a  depth  as  would  enable  the  cellarage,  which  had  not  previously 
existed,  to  be  made,  and  to  erect  upon  the  site  of  the  old  house 
a  building  to  be  used  as  a  Probate  Office.  Dalton  in  his  turn 
employed  sub-contractors  to  do  the  work. 

In  the  course  of  excavation,  which  had  been  carried  to  a 
depth  of  several  feet  below  the  level  of  the  foundation  of  the 
plaintiffs'  chimney  stack,  and  notwithstanding  that  a  thick 
pillar  of  the  original  clay  had  been  left  round  the  stack  for  ifs 
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support  during  the  erection  of  the  now  dividing  wall,  the  clay 

gave  way  after  exposure  to  the  air,  and  the  stack  sank  and  fell, 
carrying  with  it  a  considerable  portion  of  the  factory,  and 
causing  damage  to  the  plaintiffs  in  respect  of  which  the  action 
was  brought,  i 

The  defendants,  the  Commissioners,  denied  the  right  of 
support  and  contended  that  they  were  not  responsible  for  the 
acts  of  their  contractor. 

The  defendant,  Dalton,  took  the  same  defence  as  regards 
the  sub-contractors.  These  points  were  reserved  at  the  trial 
which  took  place  before  Lush,  J.,  and  a  verdict  was  entered  for 
the  plaintiffs  subject  to  the  question  of  law  and  to  a  reference 
to  an  arbitrator  to  assess  the  damages,  in  case  the  verdict  should 
stand  against  both  or  either  of  the  defendants. 
Opinion  of  the  The  plaintiffs  moved  for  judgment  before  the  Queen's  Bench 
Queen's  Bench  j)iyjgj0Ilf  ^he  Court,  by  a  majority,  came  to  the  conclusion  that 
a  verdict  should  be  entered  for  the  defendants.  All  the  judges 
were  agreed  that  on  the  authority  of  Bower  v.  Peate,1  the  defence 
that  the  defendants  were  not  liable  for  the  acts  of  the  con- 
tractors failed,  that  the  right  of  support  claimed  was  an  ease- 
ment, and  that  such  an  easement  was  not  one  which  was  within 
the  Prescription  Act,  but  they  differed  on  the  question  as  to 
whether  the  plaintiffs  had  made  out  a  good  title  to  the  ease- 
ment. 
Lush,  J.  Lush,  J.,  adhered  to  the  opinion  that  a  verdict  should  bo 

entered  for  the  plaintiffs,  as  he  thought  they  had  established 
their  claim  to  a  right  of  support  which  had  been  infringed  by 
i  In'  act  of  the  defendants. 

He  based  his  view  of  the  law  partly  on  the  ground  of  pre- 
scription and  partly  on  the  necessary  effect  of  the  Limitation 
Act  upon  the  easement  in  suit,  a  view  which  he  thought  might 
enable  what  he  stigmatised  as  the  revolting  fiction  of  a  lost- 
grant  to  be  discarded.  He  thought  it  would  be  a  strange 
anomaly  to  hold  that  a  title  to  a  house  should  be  acquired  after 
twenty  years,  and  not  a  title  to  that  which  was  essential  to 


1  (1876)  1  (,».  B,  I).,  321,  and  see  infra  under"  Negligence." 
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its  existence.  He  said,  however,  that  it  was  not  necessary 
to  base  bis  judgment  on  that  ground,  and  he  was  content  to 
rest  it  on  the  doctrine  of  an  unrebutted  presumption,  and  he 
concluded  that  the  mere  absence  of  assent,  or  even  the  express 
dissent  of  the  adjoining  owner,  would  not  prevent  the  acquisi- 
tion of  the  right  by  uninterrupted  enjoyment,  and  that 
nothing  short  of  an  agreement,  either  express  or  to  be  implied 
from  payment  or  other  acknowledgment,  that  the  adjoining 
owner  should  not  be  prejudiced  by  abstaining  from  the  exercise 
of  his  right,  would  be  sufficient  to  rebut  the  presumption. 

Cockburn,  C.  J.,  on  the  other  hand,  Mellor,  J.,  agreeing  Cockburn, 
with  him,  was  of  opinion  that  by  mere  enjoyment  of  the  lateral  C. J., Mellor,  J. 
support  of  their  factory  by  the  adjacent  soil  for  the  time  stated, 
without  more,  the  plaintiffs  had  not  acquired  an  easement 
which  prevented  the  defendants  from  dealing  as  they  pleased 
with  their  own  land  for  legitimate  purposes.  He  took  the 
view  that  any  presumption  arising  from  length  of  enjoyment 
with  respect  to  the  easement  in  suit  was  one  which,  both  at 
Common  Law  and  since  the  Prescription  Act,  was  open  to 
rebuttal,  and  as  no  grant  had  been  established  in  the  case, 
and  none  could  be  implied  from  the  circumstances,  the  presump- 
tion not  only  failed  but  had  never  in  fact  arisen. 

The  important  factor  in  the  case  on  which  his  decision 
turned  was  the  conversion  of  the  plaintiffs'  building  into  a 
factory. 

The  absence  of  any  assent  by  the  adjacent  owners,  express 
or  implied,  to  the  new  enjoyment  of  lateral  support  caused  by 
such  conversion,  and  of  any  reasonable  means  on  his  part  of 
resisting  or  preventing  such  enjoyment,  was,  in  his  opinion,  a 
bar  to  the  acquisition  of  the  right. 

On  appeal,  Brett,  L.J.,  dissenting,  this  decision  was  reversed  Opinion  of  the 
except  as  regards  those  points  upon  which  the  judges  of  the    ppea 
Queen's  Bench  Division  were  agreed.     It  is,  therefore,  only 
necessary  to  notice  the  judgment  of  the  Court  of  Appeal  on  the 
question  of  the  mode  and  circumstances  in  which  the  right 
claimed  may  be  acquired. 

Thesiger,   L.  J.,   in  a   carefully   considered  and   exhaustive  Thesiger  LJ. 
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judgment,  in  which  all  the  authorities  were  examined,  came  to 

the  following  conclusions  : — 

(a)  That  the  right  claimed  must  bo  founded  on  prescription 
or  grant,  express  or  implied.  In  this  respect  the 
Lord  Justice  found  himself  unable  to  agree  with  the 
view  taken  by  Lush,  J.,  that  an  absolute  right  to  an 
easement  uninterruptedly  enjoyed  for  twenty  years 
might  be  obtained  by  analogy  to  the  Statute  of 
Limitation. 
(6)  That  the  presumption  of  a  lost  grant  is  not  a  j^esumptio 
juris  et  de  jure,  that  is,  not  an  absolute  and  con- 
clusive bar,  and  that  the  correct  view  on  this  point 
is  that  the  presumption  of  acquiescence  and  the 
fiction  of  an  agreement  deduced  therefrom  in  a 
case,  where  enjojanent  of  an  easement  has  been  for 
a  sufficient  period  uninterrupted,  is  in  the  nature 
of  an  estoppel  by  conduct,  which  while  it  is  not  con- 
clusive so  far  as  to  prevent  denial  or  explanation 
of  the  conduct,  presents  a  bar  to  any  simple  denial 
of  the  fact,  which  is  merely  the  legal  inference  drawn 
from  the  conduct. 
(c)  That  the  cases  of  Barker  v.  Richardson,1  Chasemore 
v.  Richards,2  and  Webb  v.  Bird,3  as  direct  authorities, 
go  no  further  than  to  shew  that  a  legal  incompetence 
as  regards  the  owner  of  the  servient  tenement  to 
grant  an  easement,  or  a  physical  incapacity  of  being 
instructed  as  regards  the  easement  itself,  or  an 
uncertainty  and  secrecy  of  enjoyment  putting  it  out 
of  the  category  of  all  ordinary  known  easements 
will  prevent  the  presumption  of  an  easement  by  lost 
grant ;  and,  on  the  other  hand,  indirectly,  they  tend 
to  support  the  view,  that  as  a,  general  rule  where  no 
such  legal  incompetence,  physical  incapacity,  or 
peculiarity  of  enjoyment,  as  was  shewn  in  those 
cases,    exists,    uninterrupted   and   unexplained   user 

1   (1821)  l  li.  cV  A.,  579.  a  (ISG3)  13  C.  B.  N.  S.,  841. 

*  (180U)  7  II.  J..  ('.,  3-111. 
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will   raise   the   presumption   of   a   grant,    upon   the 
principle  expressed  by  the  maxim,  "  Qui  non  prolabet 
"  quod  prohibere  potest  assent  ire  videtur." 
(d)  That  the  same  principles  and  presumptions  of  law  are 
applicable  to  the  acquisition  of  easements  of  support 
of  buildings  from  adjoining  soil  as  to  that  of  ease- 
ments generally,  and  that  there  is  a  close  analogy  in 
this  respect  between  the  easement  in  question  and  the 
easement  of  light. 
(c)  That  the  answer  to  the  question  whether  the  right  of 
support  acquired  by  user  is  an  absolute  one  or  subject 
to  limitations  is  to  be  found  in  reference  to  the  rule 
that  user  which  is  secret  raises  no  presumption  of 
acquiescence  on  the  part  of  the  servient  owner. 
It  was  upon  the  application  of  this  rule  to  the  fact  of  the 
undoubtedly  unusual  construction  of  the  plaintiffs'  factory,  to 
the  possibility  of  such  construction  being  unreasonable,  and  to 
the  doubt  raised  in  the  case  as  to  whether  the  stack  of  brick- 
work would  have  fallen  in  consequence  of  the  excavation  with- 
out the  extra  weight  of  the  upper  floor  of  the  factory  upon  it, 
that  the  Lord  Justice  considered  the  jury  should  have  been 
directed  to  find  whether  the  weight  which  had  been  put  on  the 
adjoining  soil  was  such  as  the  owner  of  the  soil  could,  under 
the  peculiar  circumstances  of  the  case,  be  reasonably  expected 
to  be  aware  of  and  provide  for.1 

Cotton,  L.J.,  expressed  the  opinion  that  twenty  years'  Cotton,  L.J. 
enjoyment  does  not  confer  an  absolute  right  but  raises  a  pre- 
sumption of  a  modern  lost  grant  which  is  not  capable  of  being 
rebutted  by  an  admission  of  evidence  that  there  was  in  fact  no 
grant  unless  supported  by  additional  evidence  that  the  adjoining 
owner  was  incapable  of  making  a  grant,  or  by  any  other  re- 
buttable evidence.  There  being  no  evidence  that  the  owner 
of  the  adjoining  house  knew  of  the  particular  construction  of 
the  plaintiffs'  house,  he  thought  the  question  ought  to  have 
gone  to  the  jury  to  find  whether  the  support  required  for  the 

1  See  further,  infra,  under  "  Easements  of  extraordinary  support." 
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plaintiffs'  house  was  more  than  reasonably  required  by  a  house 
of  the  apparent  dimensions  and  character  of  the  house  of  the 
plaintiffs  if  used  for  the  purpose  for  which  the  house  was  used. 
He  agreed  with  Thesiger,  L.J.,  in  thinking  that  if  the 
defendants  desired  it,  there  must  be  a  new  trial. 
Brett,  L.J.  Brett,  L.J.,  thought  the  judgment  of  the  Queen's  Bench 

Division  should  be  affirmed  on  the  ground  that  there  was  con- 
clusive evidence  or  an  admission  that  there  never  had  been 
a  grant,  a  circumstance  which  he  considered  fatal  to  the  acquisi- 
tion of  the  right.  All  the  Lord  Justices  were  at  one  that, 
the  right  claimed  was  an  easement,  that  it  was  not  within  the 
Prescription  Act,  and  that  it  presented  an  analogy  to  the  ease- 
ment of  light,  and  they  all,  Thesiger  and  Brett,  L. JJ.,  expressly, 
and  Cotton,  L.  J.,  impliedly,  dissented  from  the  doctrine  deduced 
by  Lush,  J.,  from  the  Statute  of  Limitation  of  the  acquisition 
of  the  absolute  right. 

The  result  was  that  the  Court  of  Appeal,  Brett,  L.J., 
dissenting,  reversed  the  judgment  of  the  Queen's  Bench  Division 
and  ordered  that  the  defendants  should  elect  within  fourteen 
days  whether  they  would  take  a  new  trial,  and,  if  they  did 
not  so  elect,  that  judgment  should  be  entered  for  the  plaintiffs. 
The  defendants  having  failed  to  elect,  judgment  was  entered 
for  the  plaintiffs  for  £1,943,  the  amount  of  damages  assessed 
by  the  special  referee,  and  the  defendants  appealed  to  the  House 
of  Lords. 
Opinions  in  The  appeals  were  twice  heard,1  and  the  second  time,  in  the 

Lords.  presence  of  seven  judges  of  the  High  Court  (Pollock,  B.,  Field, 

Lindley,  Manisty,  Lopes,  Fry,  and  Bowen,  JJ.)  to  whom  five 
questions  were  put  embodying  the  material  points  in  the 
case. 

Tli''  judges  were  unanimous  in  deciding  that  the  plaintiffs 
h.iil  iicquired  a  right  of  support  for  their  factory  by  the  twenty 
years'  enjoyment  and  could  sue  the  owners  of  the  adjoining 

1  The  firs!  tunc,  on  Nov.  13th,  I  Hh,  22nd,  and  23rd,  before  Lord  Selborne, 

and  1 7ih,  1  879 .before  Lord  Cairns, L.O.,  L.C.,  Lord   Penzance,  Lord  Blackburn, 

Lord   Penzance,  and   Lord  Blackburn;  Lord  Watson,  unci  Lord  Coleridge. 
i  he  ■  •  cond  I  ime  on   Nov,    I8fch,   19th, 
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land  and  the  contractor  for  the  damage  caused  by  the  excavation 
of  the  adjoining  soil. 

They  concurred  in  affirming  the  proposition  of  law  that  a 
right  of  support  for  a  building  by  adjoining  land  could  be 
acquired  by  open  uninterrupted  enjoyment  for  twenty  years, 
but  they  differed  as  to  the  nature  and  origin  of  the  right  acquired. 

It  will  be  useful  to  notice  their  opinions  in  detail. 

The  opinions  of  Pollock,  B.,1  Field2  and  Manisty,3  J J.,  Pollock, B., 
proceeded  not  upon  the  ground  of  fiction  or  implied  grant,  but  ^ardsty  JJ. 
of  a  proprietary  right  rendered  absolute  and  indefeasible  after 
twenty  years'  uninterrupted  enjoyment,  and  the  first-mentioned 
judge  expressed  himself  in  favour  of  the  view  taken  by  Lush, 
J.,  as  to  the  application,  by  analogy,  of  the  Statute  of  Limitation 
to  the  right  in  question. 

They  agreed  that  in  any  view  the  enjoyment  must  not  be 
clam,  for  no  man  could  be  bound  by  a  right  of  the  growing 
acquisition  of  which  he  had  neither  knowledge  nor  the  means 
of  knowledge. 

They  did  not  consider  that  actual  assent  or  acquiescence 
on  the  part  of  the  adjoining  owner  was  a  necessary  ingredient 
in  the  process  of  acquisition,  or  that,  with  reference  to  the 
point  raised  in  the  third  question  put  to  the  judges  and  treated 
by  the  Court  of  Appeal  as  a  ground  for  a  new  trial,  it  was 
necessary  to  prove  that  the  defendants  or  their  predecessors 
in  title  had  knowledge  or  notice  of  the  alterations,  in  order  to 
make  the  injury  to  the  plaintiffs'  building  by  removing  the 
lateral  support  after  a  lapse  of  twenty-seven  years  an  actionable 
wrong. 

Finally  they  thought  that  the  learned  judge's  direction  to 
the  jury  was  correct. 

Lindley,  J.,4  with  whom  Lopes,  J.,5  agreed,  while  depre-  Lindley,  J. 
eating  a  state  of  the  law  which  required  the  adjoining  owner 
to  remove  the  soil  used  for  support  in  order  to  preserve  his 
unrestricted   right,    and,    in   this   respect,    differentiating   the 

1  (1881)  6  App.  Gas.,  742  (747).  4  Ibid.,  p.  762. 

2  Ibid,  at  p.  752.  5  Ibid.,  p.  767. 

3  Ibid,  at  p.  767. 
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acquisition  of  an  easement  of  support  from  that  of  an  casement 
of  light,  admitted  that  all  the  authorities  treated  the  two 
rights  as  analogous  and  capable  of  being  acquired  in  the  same 
way. 

In  the  face  of  the  current  of  authority  he  was  unable  to 
come  to  the  conclusion  that  the  physical  difficulty  of  obstruction 
brought  the  right  to  lateral  support  within  the  cases  of  Webb 
v.  Bird,1  Chasemore  v.  Richards,2  and  Sturgess  v.  Bridgeman  3 ; 
for  if  those  cases  applied,  the  right  to  lateral  support  could 
not  be  acquired  at  all  by  mere  enjoyment  however  long  con- 
tinued. 

He  felt  himself  bound  by  the  authorities  to  hold  that  a 
right  to  lateral  support  could  be  acquired  in  modern  times  by 
an  open  uninterrupted  enjoyment  for  twenty  years  unless  the 
adjoining  owner  could  shew  that  the  enjoyment  had  been  on 
terms  which  excluded  the  acquisition  of  the  right. 

The  assent  or  acquiescence  on  the  part  of  the  servient 
owner  to  the  erection  of  the  supported  building,  with  a  know- 
ledge of  its  particular  mode  of  construction,  would,  notwith- 
standing the  absence  of  any  deed  under  seal,  permit  of  an 
action  for  support  being  maintained — Brown  v.  Windsor.4 

Assent  or  dissent  on  the  part  of  the  servient  owner  appeared 
to  be  immaterial  unless  he  had  disturbed  the  continued  enjoy- 
ment necessary  to  the  acquisition  of  the  right.  He  thought 
the  question  whether  the  enjoyment  in  the  case  had  been 
open  was  one  of  fact  which,  in  view  of  the  peculiar  circumstances 
of  the  case,  ought  to  have  been  left  to  the  jury,  and  that  in  this 
respect  the  course  taken  by  the  learned  judge  at  the  trial  in 
directing  a  verdict  for  the  plaintiff  was  not  correct, 
j.'.v,  .J.  Fry;  J.,5  thought  that  the  right  in  suit  rested  on  a  covenant 

by  a  neighbour  not  to  use  his  own  land  in  any  manner  inconsistent 
with  the  support  of  the  adjoining  buildings,  and  that  such  a 
covenant  might  be  either  express  or  to  be  inferred  from  the 
object  and  purport  of  the  instrument.     He  assumed  acquiescence 


1   (1863)  13  C.  B.  N.  S.,  841.  *  (1830)  1  Cr.  &  J.,  20. 

-   i  is.. '•)  7  II.  I..  C,  349.  6  (1881)  0  App.  Ous.,  p.  771. 

:1  (1879)  11  Cli.  D.,  852. 
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to  bo  at  the  root  of  proscription,  and  the  fiction  of  a  lost  grant, 
and  that  tho  acts  or  user  which  went  to  the  proof  of  it  must  bo 
nee  vi,  nee  clam,  nee  preoario,  but  ho  was  unable  to  regard  the 
right  in  question  as  anything  but  the  result  of  an  artificial 
rule  of  law  with  which  knowledge  and  acquiescence  had  nothing 
to  do. 

He  felt  the  same  difficulty  as  Lindley,  J.,  in  approving  a 
state  of  the  law  which  permitted  the  acquisition  of  a  right  which 
could  be  prevented  by  no  reasonable  means. 

He  considered  that,  though  it  was  of  course  physically 
possible  for  one  man  so  to  excavate  his  own  soil  as  to  let  down 
his  neighbour's  building,  and  a  man  might  or  might  not  have 
occasion  to  excavate  his  own  land  for  his  own  purposes,  such 
an  excavation  for  the  sole  purpose  of  letting  down  a  neighbour's 
house  was  of  so  expensive,  so  difficult,  so  churlish  a  character, 
that  it  was  not  reasonably  to  be  required  in  order  to  prevent  tho 
acquisition  of  the  right,  and  that  in  fact  in  the  case  of  adjoining 
houses,  it  would  be  to  require  a  man  to  destroy  his  own  property 
in  order  to  protect  his  rights  to  it. 

He  thought  the  analogy  to  the  Statute  of  Limitation 
suggested  by  Lush,  J.,  was  sound  to  the  extent  of  holding  that 
if  the  rights  were  to  be  acquired  at  all  by  lapse  of  time,  twenty 
years  was  a  reasonable  period  to  confer  the  right,  but  that  it 
went  no  further,  for  it  was  one  thing  to  take  away  a  right  of 
action  if  not  put  in  force  within  a  reasonable  time,  and  quite 
another  thing  to  take  away  a  man's  right  in  his  property, 
because  he  does  not  bring  an  action  which  he  cannot 
bring. 

He  was  of  opinion  that  the  course  taken  by  Lush,  J.,  in 
directing  a  verdict  for  the  plaintiffs  was  in  accordance  with 
the  law  as  it  then  stood,  but  expressed  his  strong  reluctance 
to  accede  to  the  proposition  that  by  the  mere  act  of  his  neighbour 
ami  by  lapse  of  time,  a  man  might  be  deprived  of  the  lawful 
use  of  his  own  land. 

From  the  opinion  of  Bowen,  J.,1  remarkable  for  its  lucidity  Bowen,  J. 

1  (1881)  6  App.  Cos.,  p.  77'J. 
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and  closeness  of  reasoning,  the  following  propositions  may  be 
collected  : — 

(a)  An  ancient  bouse  is  entitled  to  such  support  from  the 
adjacent  soil  as  it  has  immemorially  enjoyed. 

(6)  The  right  of  support  for  a  house  from  adjacent  soil,  as 
involving  something  beyond  the  natural  use  of  a 
man's  soil,  namely,  a  collateral  burthen  upon  his 
neighbour,  limiting,  after  a  defined  interval  of  time, 
the  otherwise  lawful  user  of  the  neighbour's  own 
property,  is  a  right  which  cannot  be  natural,  but  must 
be  acquired. 

((')  In  the  case  of  affirmative  easements  and  of  window 
lights,  after  twenty  years'  user  of  a  special  kind  a 
presumption  of  right  arises,  a  possible  lawful  origin 
is  inferred. 

(d)  The  twenty  years'  rule,  which  is  of  comparatively  recent 

application,  is  not  a  positive  proprietary  law,  but  is  in 
truth  nothing  but  a  canon  of  evidence. 

(e)  The  form  in  which  the  presumption  built  upon  a  twenty 

years'  enjoyment  has  usually  been  framed  is  that  of  a 
lost  grant  or  covenant  according  as  the  right  claimed 
is  to  the  affirmative  or  negative  easement. 

(/)  In  the-  case  of  affirmative  easements  the  presumption 
recommended  by  the  law  is  founded  not  on  the  consent 
of  the  adjoining  owner,  first  given  during  the  twenty 
years'  user,  but  on  some  lawful  origin  preceding 
the  earliest  act  of  enjoyment  ;  in  which  sense  it  is 
inaccurate  to  speak  of  such  rights  arising  from  the 
twenty  years'  acquiescence  of  the  servient  owner. 
His  acquiescence  for  twenty  years  is  nothing  more 
limn  evidence  of  the  previous  existence  of  the  right. 

(g)  The  presumption  of  a  lost  grant  or  covenant  is  nothing 
more  than  a.  rebuttable  presumption  of  fact  or  an 
artificial  canon  of  evidence. 

(h)  The  twenty  years'  rule  is  as  applicable  to  the  claim  of 

apporl  for  i lern  buildings,  as  to  affirmative  ease- 

ments  ami  w indow  lights. 
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(i)  Presumed  consent  on  the  pari  of  the  adjoining  owner  is 
the  foundation  of  the  modern,  as  well  as  the  ancient, 
titlo  to  support  for  buildings. 

(j)  The  law  deals  with  support  to  buildings  and  with  light 

in  the  same  way,  regarding  them  as  resting  on  enjoy- 
ment   capable   on   the   whole   of   interruption,    and 
capable,   therefore,   of  ripening  into  a  right   where 
interruption  does  not  occur. 
(k)  The  enjoyment  must  be  nee  vi,  nee  clam,  nee  precario. 
The  user  must  be  open  whether  the  support  required 
remains  the  same  as  at  the  commencement  of  the 
user,  or  the  weight  of  the  building  is  increased  in 
any  respect.     The  publicity  or  openness  of  the  user  is 
the  real  test. 
(I)  The  defendant  may  disprove  the  user,  or  its  quality, 
or  in  the  last  resort  he  can,  while  admitting  the  user, 
attempt  to  answer  the  presumption  of  some  lawful 
origin,  a  task  which  he  will  find  difficult  inasmuch  as 
the  mere  proof  of  the  absence'  of  any  covenant  under 
seal  is  not  conclusive  against  the  plaintiff. 
Finally,  Bowen,  J.,  considered  that  the  course  which  Lush, 
J.,  had  taken  was  wrong,  and  that  he  should  have  directed  the 
jury  to  find  whether  the  enjoyment  wTas  in  fact  open. 

The  House  of  Lords  was  unanimous  in  affirming  the  judg- 
ment of  the  Court  of  Appeal. 

Lord  Selborne,  L.C.,1  expressed  the  opinion  that  the  right 
claimed  in  suit  was  an  easement  and  one  not  merely  of  a  nega- 
tive kind,  but  also  of  an  affirmative  character,  in  which  view 
the  right  might  be  deemed  within  the  Prescription  Act. 

He  agreed  with  the  view  taken  by  Lush,  J.,  by  the  majority  Lord 
of  the  judges  in  the  Court  of  Appeal,  and  by  all  the  seven  Selbome> L  a 
judges — unless   Bowen,    J.,   who   preferred  to   rely   upon   the 
equitable  doctrine  of  acquiescence  wras  an  exception — that  a 
grant,  or  some  lawful  title  equivalent  to  it,  ought  to  be  presumed 
after  twenty  years'  user. 

1  (1881)  G  App.  Cas.,  p.  700. 
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With  reference  to  the  doctrine  of  clam  on  which  there  had 
been  much  difference  of  opinion,  and  to  the  inquiry  on  this 
part  of  the  case  as  to  the  nature  and  extent  of  the  knowledge 
or  means  of  knowledge  which  a  man  ought  to  be  shewn  to 
possess,  against  whom  a  right  of  support  for  another  man's 
building  is  claimed,  it  may  be  useful  to  summarise  the  Lord 
Chancellor's  conclusions  as  follows  : — ■ 

(a)  A  man  cannot  resist  or  interrupt  that  of  which  he  is 

wholly  ignorant.  But  a  man  ought  to  be  presumed 
to  have  knowledge  of  the  fact,  that,  according  to  the 
laws  of  nature,  a  building  cannot  stand  without 
vertical  or,  ordinarily,  without  lateral  support. 

(b)  When  a  new  building  is  openly  erected  on  one  side  of 

the  dividing  line  between  two  properties,  its  general 
nature  and  character  must  be  visible  to,  and  ascertain- 
able by,  the  adjoining  proprietor  during  the  course 
of  its  erection. 

(c)  And  so,  as  in  the  present  case,  where  a  private  dwelling- 

house  is  pulled  down  and  a  building  of  an  entirely 
different  character  erected  in  its  place,  the  adjoining 
owner  must  have  imputed  to  him  knowledge  that  a 
new  and  enlarged  easement  of  support,  whatever  may 
be  its  extent,  is  going  to  be  acquired  against  him, 
unless  he  interrupts  or  prevents  it. 

(d)  Possessing  this  knowledge  it  is  not  necessary  that  the 

adjoining  owner  should  have  particular  information 
as  to  those  details  of  structure  on  which  the  amount 
or  incidence  of  the  weight  of  the  building  may  more 
or  less  depend. 

(<■)  It  is  open  to  him  to  make  inquiries,  and  he  has  his  remedy 
if  information  is  improperly  withhold,  false  or  mis- 
leading information  given,  Ihings  done  secretly  or 
surreptitiously,  or  material  facts  suppressed. 

(J)  When  a  building  is  adapted  to  a  particular  use  it  is 
always  liable  to  happen  that  the  construction  of  the 
building  requires  more  lateral  support  than  would 
be  necessary  if  it  were  otherwise  constructed,  and 
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the  knowledge  that  this  may  or  may  not  happen 
is  enough,  if  the  adjoining  owner  makes  no  inquiry. 

Tho  Lord  Chancellor  in  conclusion  thought  that  the  kind 
and  degree  of  knowledge  which  the  defendants  must  necessarily 
have  had  was  sufficient ;  that  nothing  was  done  clam,  and  that 
the  evidence  did  not  raise  any  question  which  ought  to  have 
been  submitted  to  the  jury. 

Lord  Penzance  l  considered  that  Lush,  J.,  had  drawn  the  Lord 
correct  inference  from  the  authorities,  though  they  were  by  no  Penzance- 
means  uniform,  that  an  absolute  right  to  support  is  acquired 
by  twenty  years'  enjoyment,  independent  of  grant,  acquiescence, 
or  consent. 

In  agreement  with  Fry,  J.,  he  was  not  satisfied  that  the 
principles  upon  which  such  authorities  rested  were  satisfactory 
or  justifiable,  but  he  felt  the  less  difficulty  in  acquiescing  in 
them  as  they  established  the  existence  of  the  right  after  twenty 
years  which,  if  the  matter  were  res  integra,  he  should  have  held 
to  exist  as  soon  as  the  plaintiffs'  house  was  built. 

Lord  Blackburn  2  took  the  view  that  the  right  in  suit  could  Lord 
be  more  properly  described  as  a  right  of  property,  which  the  Blackbunv 
adjoining  owner  is  bound  to  respect,  than  as  an  easement,  or 
a  servitude  ne  facias  restricting  the  mode  in  which  the  adjoining 
owner  is  to  use  his  land,  but  thought  it  made  little  difference 
as  to  which  name  it  was  called  by. 

He  agreed  that  a  building  which  had  enjoyed  support  for 
more  than  twenty  years  under  the  circumstances  and  conditions 
required  by  the  law  of  prescription,  acquired  the  same  right  to 
such  support  as  an  ancient  house  would  have  done. 

He  thought  that  the  fiction  of  a  lost  grant  was  a  long- 
established  law  that  the  Courts  were  bound  to  administer,  and 
that  where  the  evidence  made  it  questionable  whether  the 
enjoyment  had  been  open,  peaceable,  and  continual,  the  jury 
might  be  asked  to  find,  as  a  fact,  whether  the  enjoyment  was 
of  that  kind. 

But  he  could  not  agree  that  the  jury  should  be  told  that  if 
the  enjoyment  had  been  such  as  to  raise  a  presumption  of  a 

1  (1881)  6  App.  Cas.,  p.  802.  a  Ibi<L>  p.  808i 
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right  they  might  find  a  grant  whether  they  believed  in  its 
existence  or  not  ;  but  if  they  choose  to  be  scrupulous,  they 
need  not  so  find. 

He  considered  that  the  principle  upon  which  prescription 
was  founded  extended  beyond  the  ground  of  acquiescence  or 
laches,  that  prescription  was  a  positive  law,  and  that  a  de  facto 
enjoyment  of  a  house  for  the  period  and  under  the  conditions 
prescribed  by  law,  could  not  be  negatived  by  proof  that  a  grant 
had  not  been  made. 

As  regards  the  principle  of  open  enjoyment,  he  considered  it 
sufficient  that  the  enjoyment  should  be  sufficiently  open  to  make 
it  known  that  some  support  was  being  enjoyed  by  the  building. 

That  would  be  enough  to  put  the  adjoining  landowner  on 
the  exercise  of  his  rights,  if  he  desired  to  prevent  a  restriction 
of  them,  not  usually  of  any  consequence.  On  this  ground  he 
thought  the  only  question  for  the  jury  was  whether  the  building 
had  for  more  than  twenty  years  openly  and  without  conceal- 
ment, stood  as  it  was,  and  enjoyed  without  interruption  the 
support  of  the  neighbouring  soil. 

Lord  Watson  l  was  of  opinion  that  the  right  in  question 
was  an  easement  and  could  be  acquired  by  peaceable  and 
uninterrupted  enjoyment  for  the  prescriptive  period  of  twenty 
years. 

As  already  mentioned,  he  regarded  the  easement  as  an 
affirmative  one.2 

He  agreed  with  the  House  in  thinking  that  the  enjoyment  of 
the  plaintiffs  had  been  such  as  to  create  the  easement. 

Lord  Coleridge  3  contented  himself  with  expressing  his  con- 
currence in  the  conclusions  arrived  at  by  the  House. 
Propositions         The  following  propositions  of  law  may  be  deduced  from 

v.  Dalton.  (a)  That  the  right  to  vertical  or  lateral  support  for  a  building 

by  land  is  an  easement.8 


1  (1881)  6  App.  Cas.,  p.  830.  D.,  162-  Dalton  v.  Angus,  0  App.  Cos., 

•:  See  supra,  Part  [V,  A.  740. 

'■'  (1881)  8   \|>|>.  Caa.,  p.  790.  '"  The  rights  to  vertical  and  lateral 

*  (1878   1881)  3  Q.  B.  P.,  86;  I  Q.  Ti.       mipport  must  stand  on  the  same  footing  j 
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(/>)  That  the  right  may  be  acquired  by  enjoyment  for  twenty 
years,  either  of  the  support  required  by  a  house  as  it 
was  originally  built,  or  of  any  increased  support 
required  by  a  change  in  its  construction. 

(c)  That  the  enjoyment  must  be  peaceable,  uninterrupted, 
as  of  right,  without  concealment,  and  without 
deception,  and  sufficiently  open  to  make  it  known  that 
some  support  is  being  enjoyed  by  the  building. 

(cl)  That  if  the  enjoyment  possesses  those  elements  of 
publicity  and  honesty,  the  erection  of  the  building, 
or  a  change  in  its  construction  increasing  the  pressure 
on  the  servient  tenement,  is  sufficient  notice  of  the 
original  or  increased  amount  of  support  required. 

(e)  That  a  de  facto  enjoyment  of  a  house  for  the  period  and 
under  the  conditions  prescribed  by  law  raises  an 
absolute  presumption  in  favour  of  the  dominant  owner 
which  cannot  be  rebutted  by  proof  that  a  grant  has  not 
been  made. 

(/)  That  (excepting  the  opinion  of  Lord  Selborne)  an  ease- 
ment of  support  for  a  building  by  land  is  more  properly 
to  be  regarded  as  a  negative  easement  than  as  an 
affirmative  easement,  and,  that,  in  view  of  its  special 
negative  character,1  it  does  not  fall  within  the  Pre- 
scription Act,  but  arises  from  a  presumption  of  grant 
or  covenant  from  which  prescription  under  the  Act 
is  quite  distinct.2 

(g)  That  the  easement  of  support  for  a  building  by  land  and  Easements  of 
the  easement  of  light  are  analogous  and  their  acquisi-  support  f or"7 
tion  is  governed  by  the  same  principles.  buildings  by 

The  question  remains  to  be  considered  as  to  whether  the 
foregoing  principles  are  equally  applicable  to  the  acquisition 


see  Rogers  v.  Taylor  (1858),  2  H.  &  N.,  p.  99. 

828  ;    27  L.  J.  Exch.,  173  ;    Bonomi  v.  *  See  particularly  the  opinion  of  Fry, 

Backhouse   (1859),    E.    B.    &    E.,    G40,  J.,  6  App.  Cas.,  at  p.  776. 

affirmed  on  error  sub  nom.  Backhouse  v.  2  See  per  Lord  Westbury  in  Tapling 

Bonomi  (1801),  9  H.  L.  C,  503;    and  v.  Jones  (1868),  11  H.  L.  C,  304. 

A>igus  v.  Dallon  (1878),  3  Q.  B.  D.  at 

P.E. 


11 


Scott. 
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of  what  may  be  termed  easements  of  extraordinary  support, 
i.e.  support  of  an  unusual  and  extraordinary  kind. 

Here  the  question  turns  on  the  application  of  the  rule  that 
user  which  is  secret  raises  no  presumption  of  knowledge  on  the 
part  of  the  adjoining  owner. 
Partridge  v.  The  case  of  Partridge  v.  Scott,1  cited  with  approval  by  the 

judges  in  Dalton  v.  Angus,2  has  an  important  bearing  on  this 
point.  There  a  right  of  support  was  claimed  in  respect  of  an 
ancient  house  standing  on  land  which  had  been  excavated 
within  twenty  years  of  the  institution  of  the  suit.  There  was 
no  evidence  to  shew  when  the  excavation  had  taken  place,  but 
it  was  obvious  that  the  effect  of  the  excavation  had  been  to 
throw  a  greater  burthen  of  support  on  the  adjoining  land  than 
if  the  subjacent  soil  had  remained  in  its  natural  position. 
Both  parties  were  ignorant  of  the  excavation.  The  Court  in 
dismissing  the  suit  expressed  the  opinion  that  the  plaintiff  in 
order  to  succeed  was  bound  to  prove  an  enjoyment  for  twenty 
years  of  the  increased  support  after  the  defendants  might  have 
been,  or  were,  fully  aware  of  the  facts. 

From  this  expression  of  opinion  and  the  observations  of 
the  judges  in  Dalton  v.  Angus,s  it  may  fairly  be  inferred  that, 
assuming  the  knowledge,  or  presumed  knowledge,  of  the 
adjoining  owner,  an  easement  of  extraordinary  support  may  bo 
acquired  by  twenty  years'  uninterrupted  enjoyment. 

To  the  foregoing  subject  is  closely  allied  that  of  the  dominant 
owner's  liability  for  his  own  acts  or  omissions  to  which  before 
the  enlarged  easement  is  acquired,  the  injury  caused  by  the 
withdrawal  of  support  is  referable.  The  dominant  owner  has 
no  right  to  increase  the  burthen  imposed  on  the  servient  tene- 
ment. If  by  an  omission  to  repair  or  by  a  changed  construction 
of  the  house,  or  by  some  other  act  or  omission,  he  increases 
the  amount  of  support  required  from  the  adjacent  land,  and 


1  (1838)  :;  .M.  &   \V.,  l'l'd.     See  also  condition  of  the  easement  of  support. 
Hidi  v.  Thornborough  (1846),  2  C.  &  K..  -  (1881)  6  App.  Cas.  a1  pp.  744,  753, 

360;  and  Humphries  v.  Brogden  (1848),  755,  757,  766,  784. 
i  •  Q   !'•..  739  ;   20  L.  .1.  Q.  I?.,  10,  where  3  Ibid. 

I.h'.u  Ledge  is    poken  < ij  a    a  necessary 
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if,  during  tho  period  of  acquisition  of  the  enlarged  easement, 
an  injury,  by  withdrawal  of  support,  is  done  to  the  dominant 
tenement  which  would  not  have  happened  but  for  such  act 
or  omission  on  the  part  of  the  dominant  owner,  no  right  of  action 
arises  against  the  adjoining  owner.1  But  if,  after  the  acquisition 
of  the  right,  a  withdrawal  of  support  causes  an  injury  to  the 
house,  or  if  before  such  acquisition  a  negligent  withdrawal 
causes  such  injury,  the  dominant  owner  is  entitled  to  damages, 
and  it  is  no  answer  to  say  that  the  house  was  so  infirm  that  it 
would  soon  have  fallen  of  itself,  for  no  man  has  a  right  to 
accelerate  the  fall  of  his  neighbour's  house.2 

An  easement  of  support  for  a  house  by  adjacent  land  also  Acquisition  by 
arises  where  both  house  and  land  belong  to  the  same  owner,  of^Traa"1 
and  the  house  is  conveyed  and  the  land  retained.     In  such  severance  of 
a  case  the  grantee  by  implication  of  law,  acquires  a  right  of  mpnts#e 
support  for  the  house  by  the  adjacent  land,  on  the  principle 
that  the  grantor  is  presumed  to  grant  to  the  grantee  all  that 
is  necessary  and  essential  for  the  enjoyment  of  the  house,  and 
that  neither  he  nor  any  who  claim  under  him  can  derogate 
from  his  grant  by  using  the  land  in  such  a  way  as  to  injure 
what  is  necessary  and  essential  to  the  house.3 

Further,  an  easement  of  support  for  a  house  by  adjacent 
land  can  arise  by  implication  on  a  severance  of  the  tenements, 
not  only  where  the  house  is  already  in  existence,  but,  where  tho 
surface  is  conveyed  for  the  expressed  purpose  of  building.4 

1  Partridge  v.  Scott  (1838),  3  M.  &  W.,  Macq.  Sc.  App.,  449  ;  Dalton  v.  Angus 
220;  Corporation  of  Birmingham  v.  (1881),  6  App.  Gas.,  p.  792,  826;  and 
Allen  (1877),  6  Oh.  D.,  293  ;  46  L.  J.  Ch.,  see  Chap.  VI,  Part  IV,  B.  I  (a)  (2).  As 
678.  Nor  is  an  action  maintainable  to  what  is  the  law  if  the  grantor  retains 
against  a  third  person  whose  excava-  the  house  and  grants  the  adjacent  land, 
tions   on  his   own  land    by  reason   of  see  Chap.  VI,  Part  IV,  B.  I  (b). 

the  acts  or  omissions  of  the  dominant  4  Elliot  v.  North-Eastern  Railway  Co. 

owner,  or  of  the  adjoining  and  inter-  (1860-1863),  29  L.  J.  Ch.,  808  ;  on  App., 

mediate   owner,    have    withdrawn    the  30  L.  J.  Ch.,  160;    10  H.  L.  C.  333; 

support  afforded  to  the  dominant  tone-  Caledonian  By.  Co.  v.  Sprot,  2  Macq.  Sc. 

ment  by  the  adjoining  land,  see  Corpora-  App.,    449;    Siddons  v.   Short   (1877), 

tion  of  Birmingham  v.  Allen,  ubi  sup.  2  C.  P.  D.,  572  ;  Angus  v.  Dalton  (1877), 

2  Partridge  v.  Scott,  ubi  sup.  ;  Dmld  3  Q.  B.  D.,  116  ;  Daltonv.  Angus  (1881), 
v.  llolnw  (1834),  1  A.  &  E.,  493.  6  App.  Cas.  at  p.  792  ;  Rigby  v.  Bennett 

a   Dugdale  v.  Robertson  (1857),  3  K.  &        (1882),  21  Ch.  D.,  559. 
J.,  695  ;   Caledonian  Ry.  Co.  v.  Sprot,  2 


(     104    ) 

Presumption  Tho  presumption  may  be  rebutted  by  any  express  words 
re  ratta  >le.  ^  ^q  deed,  or  by  necessary  intendment  from  anything  con- 
tained in  the  deed  shewing  it  was  not  the  intention  of  the  parties 
that  there  should  be  any  right  to  support.1 
Application  of  Upon  the  same  principle  if  a  building  is  divided  into  floors 
same  principle  or  "  flats  "  separately  owned,  the  owner  of  each  upper  floor 

to  division  ot  . 

building  into    or  flat  is  entitled  to  vertical  support  from  the  lower  part  of  the 
oorsor  ats.  ]JU-}c|jng>  ^m\  i0  ^ne  benefit  of  such  lateral  support  as  may  be  of 
right  enjoyed  by  the  building  itself.2 

The  proprietor  of  the  ground  floor  is  bound  to  keep  it  in 

such  repair  as  is  necessary  for  it  to  support  the  superincumbent 

weight,  and  the  owner  of  the  upper  story  or  flat  is  bound  to 

maintain  that  as  a  roof  or  cover  for  the  lower.3 

Right  of  sup-        The  right  of  support  for  a  house  from  land  is  limited  to  that 

port  limited  to  exfent  0f  ]an(i   whether  wide  or  narrow,  the  existence  of  which 

adjoining 

laud.  in  its  natural  state  is  necessary  for  the  support  of  the  house.4 

Beyond  this  limit  the  land  which  is  liable  for  the  support 
does  not  extend,  and  landowners  whose  lands  are  situated 
beyond  this  limit,  cannot  be  rendered  liable  for  operations  on 
their  own  lands  which,  by  reason  of  acts  committed  on  the  inter- 
vening land,  have  injured  the  dominant  tenement.5 
Extent  of  pre-  The  extent  of  the  prescriptive  right  to  support  is  to  be 
scnptive  right  measurec[  jyy  ^\1Q  degree  of  support  enjoyed  during  the  period 
of  acquisition.0 

('2)  Eights  to  support  whore  natural  rights  do  not  exist. 
(a)  Bights  to  support  to  buildings  by  buildings. 

Tho  light  to  support  for  buildings  by  buildings  has  been 
term.'il  an  easement  of  a,  highly  artificial  character,  and  of 
infrequent  occurrence,  inasmuch  as  properly  constructed  houses 

1  Aspden  v.  Seddon  (Is7.">),  L.  R.  10  B.,atp.  756;  20  L.  J.  Q.  B.  at  p.  17. 

Ch.  App.,  ]>.  lol.  *  Corporation  of  Birmingham  v.  Allen 

*  Humphries  v.  Brogden  (I860),  12  Q.  ( 1*77),  i;  <  'I..  D.,  284 ;  46  L.  J.  Ch.,  673. 

15.  at  pp.  7  17,  756  j    20  l>.  J.  <,>.  B.  at  ■''   Tbid. 

p.  1  '■'>  ;    Caledonian  I'//.  Co,  v.  Sprot,  -  i;  Sec  Dal  ton  \.  Awjus  ( l.ssi),  o  Ap|>. 

Macq,  Be.    V.pp.,  149  j    Daltonv.  Angus  Cas.  al   pp.  7f>-,  770,  and  Chap.  VIII, 

(Issi),  o  App.  Ca  i.  ;ii  p.  793.  Pari  I.  B. 
'  :|  Humphrii     ..  Brogden  |  I860),  I-'  Q. 
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do  not,  as  a  rule,  depend  fur  their  stability  upon  the  existence 
of  adjoining  houses.1 

From  this  point  of  view  the  frequently  unavoidable  secrecy 
of  the  user  demonstrates  the  difficulty,  if  not  impossibility, 
of  acquisition.2 

But  there  is  no  doubt  that  the  easement  may  be  acquired  Acquirable  l>y 
in  special  circumstances,  by  enjoyment,  open  and  uninterrupted,  PrescnP  10U- 
and  as  of  right,  and  had  for  a  period  of  twenty  years.3 

In  such  cases  the  principles  which  apply  to  the  easement 
of  support  for  a  building  by  land  are  equally  applicable  to  this 
easement.4 

In  Peyton  v.  Mayor  of  London,5  the  decision  turned  in  a,Peytonr. 
great  measure  upon  the  form  of  the  declaration  which  was  jj^^; 
defective,  but  the  judgment  points  to  the  conclusion  that  upon 
proper  evidence  directed  to  a  properly  drawn  declaration  a 
grant  of  the  right  of  support  claimed  might  have    been   pre- 
sumed. 

In  Solomon  v.  Vintners  Co.,6  where  the  right  of  support  for  Solomon  v. 
a  house  from  another  house  not  immediately  adjoining  was 
claimed,  Pollock,  C.B.,  in  giving  the  judgment  of  the  Court, 
excepting  that  of  Bramwell,  B.,  though  himself  not  in  favour  of 
the  right  under  any  circumstances,  admitted  that  if  the  house 
removed  had  been  next  adjoining  the  plaintiff's,  he  would  have 
felt  a  difficulty  upon  the  cases  and  dicta  in  deciding  against  the 
right  claimed. 

Bramwell,  B.,  decided  the  case  upon  the  ground  that  the 
facts  as  proved  did  not  disclose  an  open  enjoyment. 

In  Le  Maitre  v.  Davis,1  the  plaintiff's  vault  extended  to  and  Le  Maitre  v. 
underlay  the  defendant's  premises.     Adjoining  the  vault  was 
a  cellar  appertaining  to,  and  occupied  with,  the  defendant's 


1  Angus  v.  Dalton  (1878),  4  Q.  B.  D.  Maitre  v.  Davis  (1881),  19  Ch.  D.,  281  ; 
at  p.  167.  Tone  v.  Preston  (1883),  24  Ch.  D.,  739  ; 

2  Ibid.  Gordhan  v.  Chotalal  (1888),  I.  L.  R.,  13 

3  Peyton  v.  Mayor  of  London  (1829),  Bom.,  79. 

9  B.  &  0.,  736  ;  Brown  v.  Windsor  (1830),  4  Le  Maitre  v.  Davis  (1881),  ubi  sup. 

1  C.  &  J.,  20;    Solomon  Vintners  Co.  5  (1829)  9  B.  &  C,  725. 

(1859),   4  H.   &  N.,   585;     Angus  v.  8  (1859)  4H.  &  N.,  598. 

Dalton  (1878),  4  Q.  B.  D.,  p.  108  ;    Le  '  (1881)  19  Ch.  D.,  281. 
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premises,  the  eastern  wall  of  the  vault  being  supported  by  the 
western  wall  of  the  cellar  to  the  knowledge  of  both  parties. 
Both  tenements  were  ancient.  It  was  decided  that  a  right  of 
support  for  the  plaintiff's  vault  by  the  defendant's  cellar  had 
been  acquired. 

In  Tone  v.  Preston,1  the  support  was  obvious,  and  had 
the  enjoyment  been  as  of  right,  an  easement  would  have  been 
acquired.  But  the  Court  thought  it  impossible  to  affirm  the 
acquisition  of  an  easement  where  a  building  stands  upon  land 
as  to  a  portion  of  which  the  party  claiming  the  easement 
admits  that  at  any  time  upon  three  months'  notice,  he  is  bound 
to  do  something  which  is  inconsistent  with  the  continuance  of 
the  building. 

In  Gordhan  Dalpatram  v.  Chotalal  Hargovan,2  the  acquisi- 
tion of  an  easement  of  support  for  a  building  by  a  building  is 
recognised,  though  the  relative  position  and  structure  of  the 
two  buildings  in  that  case  made  a  decision  in  favour  of  an  ease- 
ment impossible. 

There  was  clearly  no  support  of  the  plaintiff's  house  by 
the  defendant's  wall,  and  the  mere  fact  of  building  a  house 
close  to  the  defendant's  wall  gave  the  plaintiff  no  right  over 
the  wall. 

Though  easements  of  support  for  buildings  by  buildings 
may  undoubtedly  arise  in  the  foregoing  manner,  the  origin  of 
the  rights  may  usually  be  said  to  lie  in  the  disposition  of  the 
two  tenements  by  the  original  owner  of  both. 

On  a  severance  of  the  two  tenements  reciprocal  easements 
of  support  arise  by  implication  of  law  in  favour  of  grantor  and 
grantee.3 

Such  right  s  are  in  the  nature  of  easements  of  necessity.4 

In  Richards  v.  Rose,5  it  was  decided  that  where  a  number 


1  (1883)  24  Ch.  I).,  7::9. 

-  (1888)  I.  L.  R.,  13  Mum.,  79. 

'■'  Richards  v.  Rose  (1863),  9  Exch., 
218  j  23  I..  .1.  Exch.,  :!  ;  Gay  ford  v. 
Nicholls  (1854),  '.i  Exch.,  7<i-'  (70*)  ;  23 
L.  J.  Exch.,  206  ;  Suffield  v.  Brown 
(1  84),  I  l>.  <:.  .1.  a  s.  ;ii  v.  198  ;  Angus 
\ .  Dation  ( I S77),  :i  (J.  li.  D.,  at  p.  110; 


(1878),  4  Q.R  D.atpp.  168,  l82;Ddtton 
v.  Angus  (1881),  6  App.  Cas.  at  pp.  792, 
826;  Wheeldonv. Barrows (1879),  L2Ch. 
I),  at  ().  -v.). 

*  See  Chap.  VI,  Part  IV,  B.  I  (o) 
(2). 

6  (1863)  9  Exch.,  IMS;  li3  L.  J. 
Exch.,  3. 


(     167    ) 

of  houses  belonging  to  the  same  person  are  built  together,  and 
obviously  require  mutual  support,  each  of  the  other,  for  their 
common  protection  and  security,  and  the  ownership  is  after- 
wards divided  or  subdivided  by  mortgage,  sales,  devise,  or  other 
means,  a  legal  presumption  arises  in  favour  of  a  mutual  ease- 
ment of  support  either  as  between  the  grantor  and  grantee  or 
as  between  the  grantees  themselves.1 

And  this  right  is  wholly  independent  of  the  question  of  the 
priority  of  the  grantees'  titles.2 

The  presumption  in  favour  of  the  right  can  be  rebutted  Presumption 
by  express  words  in  the  deed,  or  by  necessary  intendment 
from  anything  contained  in  the  deed  shewing  it  was  not  the 
intention  of  the  parties  that  there  should  be  any  right  to 
support.3 

The  rule  which  applies  in  the  case  of  natural  rights  of  The  rule  of 
support  and  easements  of  support  for  buildings  by  land,  that 
there  must  be  actual  damage  in  order  to  constitute  a  disturbance 
and  found  a  claim  for  damages,  should,  it  is  conceived,  be 
extended  to  easements  of  support  for  buildings  by  build- 
ings. 

The  doctrine  that  a  man  is  not  to  be  restricted  in  the  user 
of  his  own  property  unless  and  until  it  causes  actual  damage  to 
his  neighbour  would  seem  to  apply  with  at  least  equal  force  to 
easements  of  this  character,  if  the  whole  train  of  reasoning  on 
which  the  rule  as  applied  to  other  rights  of  support  rests,  is  to 
be  carried  to  its  logical  conclusion. 

Otherwise,  the  Courts  would  be  involved  in  the  speculative 
question  of  prospective  damage  with  all  its  attendant  possi- 
bilities.4 

It  is  respectfully  submitted  that  a  suggestion  to  the  contrary 
made  in  a  recent  Madras  case  5  is  not  in  accord  with  the  views 

1  Ibid.     The  same  principle  has  been       Ch.  App.,  394. 

applied  to   the  divided   moieties  of  a  4  See  the  observations  of  Willes,  J.,  in 

party -wall,  Jones  v.  Pritchard  (1908),  Bonomi  v.  Backhouse  (1859),  E.  B.  &  E., 

1  Ch.,  630  (635,  636)  ;    24  Times  L.  R.,  646. 
309  (310).  5  Ramakrishna  v.  Seetha^^ma  (1912), 

2  Richards  v.  Rose,  ubi  sup.  I.  L.  R.,  37  Mad.,  527. 

3  Aspden  v.  Seddon  (1875),  L.  R.,  10 


Servient 
owner  not 
bound  to 


repair. 


(    168    ) 

consistently  expressed  in  a  lung  series  of  decisions  by  the  English 
Courts.1 

An  easement  of  support  to  a  building  by  a  building  does 
not  impose  any  obligation  on  the  owner  of  the  servient  tenc- 
maintain  his  ment  to  maintain  it  hi  such  a  condition  of  repair  as  may  be 
required  for  the  undiminished  support  of  the  dominant  tene- 
ment.2 

This  proposition  is  only  another  way  of  expressing  the 
general  rule  that  it  lies  on  the  dominant,  and  not  on  the  servient, 
owner  to  keep  the  servient  tenement  in  such  repair  as  is  necessary 
for  the  preservation  of  the  easement,3  and  is  a  necessary  corollary 
to  the  doctrine  that  the  owner  of  the  supporting  land  or 
building  is  bound  by  no  higher  duty  than  to  abstain  from 
actively  interfering  with  his  neighbour's  support  and  causing 
him  damage.4 


(b)  Rigid  to  support  to  surface  land  by  subjacent  water. 
Right  to  sup-        Though  there  is  a  natural,  or  common  law,  right  of  support 
land *b  -  sub-'0  *°  sur*ace  ^lim  Dy  Subjacent  land,5  no  such  natural  right  can 
jacent  water,  exist  where  the  support  is  afforded  by  water  instead  of  land.0 

Thus,  there  is  nothing  to  prevent  a  man  draining  his  land 

if  he  considers  it  necessary  or  convenient  to  do  so,  and  thereby 

drawing  off  the  subjacent  water  from  under  his  neighbour's 

surface  land.7 

M<  fchodsof  In  such  a  case  the  right  to  support  must  be  founded  on  an 

acquisition. 


1  See  Bonomi  v.  Backhouse,  ubi  sup., 
affirmed  on  error  sub  nom.  Backhouse 
v.  Bonom i  ( 1 86 1 ),  9  H.  L.  C,  503 ;  Dalton 
v.  Angus  (1881),  6  App.  Cas.,  740,  and 
the  cases  cited  infra  in  Chap.  V,  Part 
IV,  under  "cause  of  action,  how  con- 
stii  uted." 

2  Pomfret  v.  Ricrofi  (1681),  1  Saund., 
322  ;  Wins.  Notes,  557  ;  Taylor  v. 
Whitehead  (1781),  2  Dougl.  (749)  ;  Colt  - 

beck  v.  Girdlere  Co.  (1875),  1  Q.  B.  D., 
234  :  15  L.  J.  Q.  B.,  226  ;  Jones  \. 
Prilchard,  (1908),  I  Ch.,  630  (637)  ;  l' 1 
Times  L.  R.,  309  (310). 

3  See  fourth*  r,  Chap.  VIII,  Pari  II. 


4  As  to  the  distinction  between 
passive  omission  and  active  interference, 
see  Notes  to  Pomfret  v.  Fttcroft,  ubi  sup. 
As  to  the  obligation  imposed  on  the 
servient  owner,  see  supra,  Tart  IV,  I, 
and  Chap.  V,  Part  IV. 

5  Sec  Chap.  V,  Part  IV. 

6  Ibid.,  under  "  No  natural  right  of 
.support  to  land  by  subjacent  water." 

7  Popplewell  v.  HodMnson  (1869),  L. 
R.,  4  Exch.,  218.  For  the  case  of  a 
.surface  .stream  su|i[»irl<il   by  subjacent 

water  and  the  rights  connected  there- 
with, see  Chap.  V,  Part  m,  D. 
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easement  which,  it  scorns,  may  be  acquired  either  by  express 
grant,  or,  under  special  circumstances,  by  implication  of  law 
on  a  severance  of  the  two  tenements.1 

As  regards  the  latter  method  of  acquisition,  the  existence 
of  the  easement  must  depend  on  an  obligation  arising  out  of 
the  rule  that  a  man  camiot  derogate  from  his  own  grant,  and 
preventing  the  grantor  from  doing  anything  whatever  with 
his  own  land  which  might  have  the  effect  of  rendering  the  land 
granted  less  fit  for  the  special  purpose  for  which  it  had  been 
granted  than  it  otherwise  might  have  been.2 

Such  an  obligation  will  only  be  implied  where  it  is  con- 
templated by  both  parties  at  the  time  of  the  severance  that  a 
particular  act  complained  of  will  not  be  done  upon  the  adjoining 
land.3 

Where,  however,  the  existence  of  the  subjacent  water  is  Law  if  exist- 
due  to  accident,  the  party  claiming  the  support  has  no  right  ^^jgTLs 
to  speculate  on  its  retention  and  consequently  no  right  to  dental, 
complain  of  its  withdrawal,  unless  its  retention  be  expressly 
provided  for  in  the  conveyance.4 


II. — Easements  conferring  rights  to  take  away  support. 

As  already  observed  the  right  to  take  away  support  may  Easements  to 

]ct  down 
surface. 


be  restrictive  either  of  the  natural  right  to  support  for  land  by  lc 


land,5  or  of  the  easement  of  support  for  buildings  by  land. 
The  easement  may  be  described  as  the  right  to  withdraw  support 
from  land,  or  from  land  and  buildings  resting  thereon  by  the 
disturbance  of  subjacent  or  adjacent  soil.6  The  right  is  also 
called  an  easement  to  let  down  the  surface. 

The  right  to  take  away  vertical  support  chiefly  arises  in  con-  Usually  ac- 
nection  with  mining  operations  carried  on  below  the  surface  of  ^-"f  d  "V  „„ 

°     •**  dm  in  11  lt  *  rpsr«  ■ 
tions. 

1  Elliot    v.    North-Eastern    By.    Co.  30  L.  J.  Ch.,  160  ; ion  App.,  10  H.  L.  C, 

(1860-1863),    29   L.    J.    Ch.,    808  ;     on  333. 

appeal,  30  L.  J.  Ch.,  160  ;  on  appeal,  10  5  See  Indian   Easements   Act,   s.    7, 

H.  L.  C,  333  ;  Popplewell  v.  Hodkinson  ill.  (e),  App.  VII. 

(1869),  ubi  sup.  6  Rowbotham v.  Wilson (1860),8H. L. 

-  Popphwdl  v.  Hodkinson,  ubi  sup.  C,  348  ;  Aspden  v.  Seddon  (187o),  L.  R., 

3  Ibid.  10  Ch.  App.,  394  :    Bett  v.  Lore  (1883), 

4  Elliot     v.    North-Eastern    7?//.    Co.  10  Q.  13.  D.,  547  ;  Dixon  v.  While  (1883), 
(1860-1863),  29  L.  J.  Ch.,  808  ;  on  App.  8  App.  Cos.,  833. 
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the  land  in  cases  where  the  surface  unci  the  mining  rights  have 
passed  into  different  hands.1 
Relative  and  The  relative  and  respective  rights  of  the  owners  of  surface 
rights  of6  k^ds  and  of  subjacent  minerals  have,  from  time  to  time,  been 
owners  of  sur- the  subject  of  considerable  discussion  in  the  Courts,  and  the 
subjaeent  ^aw  nas  been  ascertained  and  settled  by  a  series  of  decisions,2 
minerals.  the  effect  of  which  may  be  summarised  in  the  following  pro- 
positions : — 

(1)  That  although  the  owner  of  the  surface  has  a  frimd 

facie  right  to  have  his  surface  supported,  and,  corre- 
latively,  the  owner  of  the  minerals  is  under  a  prima 
facie  obligation  to  get  them  without  causing  injury  to 
the  owner  of  the  surface,  the  presumption  in  favour  of 
the  latter  may  be  rebutted  by  an  authority  contained 
in  the  instrument  of  severance  to  disturb  or  let  down 
the  surface.3 

(2)  That  such  authority  must  be  given  by  express  words 

or  by  necessary  implication.4 


1  See  the  cases  cited  in  the  next  foot- 
note. 

2  Rowbothamv.  Wilson  (1860),  8H.L. 
C,  348  ;  Duke  ofBuccleuch  v.  Wakefield 
( 1 870),  L.  R.,  4  H.  L.,  377  ;  Buchanan  v. 
An<lrew  (1873),  L.  R.,  2  H.  L.  Sc,  286  ; 
Aspden  v.  Seddon  (1875),  L.  R.,  10  Ch. 
App.,  394  ;  Davis  v.  Treharne  (1881),  6 
App.  Cas.,  460  ;  Dixon  v.  White  (1883), 
8  App.  Cas.,  533  ;  Love  v.  Bell  (1884),  9 
App.  Cas.,  286  ;  Bulterknowle  Colliery 
Co.  v.  Bishop  Auckland  Industrial  Co- 
operative Co.  (1904),  2  Ch.,  419  ;  (1906) 
App.  Cas.,  305  ;  Sitwell  v.  Earl  of 
Londeaborough  (1905),  1  Ch.,  460;  But- 
hrli  a  c<i..  I. hi.  v.  Sew  HucknaU  Colliery 
Co.,  Ltd.  (1909),  I  Oh.,  371  ;  (1910)  App. 
Cas.,  381  ;  Beard  v.  Moira  Colliery  Co. 
(1915),  I  Ch.  257  ;  Davie*  v.  Powell 
Duffryn  Steam  <  'oal  Co.  (1917),  I  Oh., 
488;  Urban  District  Council  of  West 
Houghton  v.  Wigan  Coal  and  Iron  Co., 
Ltd.  (1919),  1  Ch.,  159,  173. 

a  The  huii  hiii  of  proof  thai  tlio  com- 
mon li w  right  of  support  w.is  not  in- 
tended to  he  resorved  lies  on  the  mineral 


owner,  Butterlcy  Co.,  Ltd.  v.  New  Huck- 
null  Colliery  Co.,  Ltd.  (1909),  1  Ch.  37; 
(1910)  App.  Cas.,  381. 

4  Thus,  where  in  an  instrument  of 
severance  there  was  an  express  reserva- 
tion of  mines  and  minerals  opened  and 
unoj>ened  with  full  liberty  of  entry  on 
the  surface  and  working,  carrying  and 
converting  the  mines  and  minerals  "in 
as  full  and  ample  a  manner  to  all 
intents  and  purposes  as  if  these  presents 
.  .  .  had  not  been  made,"  it  was  held 
that  such  words  applied  to  the  power 
of  working  the  minerals  and  not  merely 
to  the  [lower  of  entry  on  the  land,  and 
(hat  on  this  construction  the  common 
law  right  <if  support  was  by  necessary 
implication  displaced,  Dairies  v.  Powell 
Duffryn  Steam.  Caul  Co.,  ubi  sup. 
following  Beard  v.  Moira  Collin// 
Co.,  ubi  sup.  But  where  there  is 
in ilhing  to  shew  how  and  when  the 
severance  of  the  surface  ami  minerals 
took  place,  tin-  natural  right  of  support 
continues  to  exist,  Manchester  Cor- 
poration    V.    A'ciu    Moss    Colliery,    Ltd. 
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(3)  That  the  question  whether  or  not  an  easement  to  lot 
down  the  surface  has  boon  granted  to,  or  reserved  by, 
the  mineral  owner,  is  ono  of  construction  in  each  case,1 
and  the  same  principles  apply  whether  the  instrument 
of  severance  is  a  lease,  or  a  deed  of  grant  or  reserva- 
tion, or  a  legislative  enactment  (which  is  really  a 
statutory  agreement  between  the  parties),  or  an 
award.2 

(-4)  The  absence  in  the  instrument  of  severance  of  any 
provision  for  compensation  is  a  relevant  circumstance 
for  consideration  and  is  some  indication  3  (if  not  strong 
evidence,4  or  conclusive 5)  of  the  right  to  support 
{i.e.  against  the  easement).  So,  also,  a  provision  for 
compensation  for  injury  arising  from  surface  user 
merely  as  distinct  from  injury  by  subsidence,  or  as 
being  obviously  inadequate  or  inappropriate  thereto, 
is  cogent  evidence  that  subsidence  was  not  contem- 
plated.6 But  a  clause  providing  expressly  for  injury 
to  buildings  or  other  injury  resulting  from  subsidence 
is  in  favour  of  the  destruction  of  the  common  law 
right.7 


(1906),  1  Ch.  at  p.  291.  As  to  the 
natural  right  of  support,  see  further, 
infra,  Chap.  V,  Part  IV. 

1  But  a  new  grant  is  more  favourable 
to  the  existence  of  the  easement  than  a 
mere  reservation,  Bishop  Auckland  In- 
dustrial Co-operative  Co.  v.  Bulterknowle 
Colliery  Co.  ( 1 904),  2  Ch.  at  p.  425.  As  to 
the  mode  of  construction,  see  Chap.  VI, 
Part  IIT,  and  the  last-cited  case,  (1901), 
2  Ch..  419  ;   (1906)  App.  Cas.,  305. 

2  See  particularly,  Bishop  Auckland 
Industrial  Co-operative  Co.  v.  Butter- 
knowle  Colliery  Co.  (1904),  2  Ch.  419 
(425)  ;  (1900)  App.  Cas.,  305  (313).  As 
tn  easements  arising  by  virtue  of  legis- 
lative enactment,  see  Chap.  VI,  Part  VI. 

3  Per  Lord  Macnaghten  in  the  Bulter- 
knowle case  (1906),  App.  Cas.,  at  p.  314. 

4  Per  Lord  Davey,  ibid,  at  p.  315. 

5  Per  Farwell,  J.,  in  the  same  case 
(1904),  2  Ch.  at  p.  425. 


6  Per  Farwell,  J.,  in  the  same  case, 
ibid.,  and  Lord  Macnaghten,  ubi  sup. 

7  Per  Farwell,  J.,  ibid.  ,  see  also  New 
Sharlston  Collieries  Co.  v.  Earl  of  West- 
moreland (190  i),  2  Ch.,  443,  447  ;  Bishop 
Auckland  Industrial  Co-operative  Co.  v. 
Bulterknowle  Colliery  Co.  (1904),  2  Ch., 
419;  (1906)  App.  Cas.,  305;  Butterley 
Co.,  Ltd.  v.  New  Hucknall  Colliery  Co., 
Ltd.  (1909),  1  Ch.,  371;  (1910)  App. 
Cas.,  381.  The  last-mentioned  case  was 
one  of  letting  down  not  the  surface  but 
an  intervening  stratum  of  minerals,  and 
is  to  this  extent  distinguishable  from 
the  Bulterknowle  case  which  was  a  case 
of  letting  down  the  surface,  see  per 
Cozens-Hardy,  M.R.  (1909),  1  Ch.  at 
pp.  47,  48.  But  where  lessees  of  minerals 
claim  the  right  to  work  them  without 
making  compensation  to  the  occupiers  of 
the  surface  for  damage  done  notwith- 
standing a  clause  to  that  effect  in  the 
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(5)  Where  there  have  been  a  statutory  allotment  of  the 
surface,  and  a  reservation  to  the  mineral  owner  to  get 
the  minerals  "  as  fully  and  freely  as  he  might  have 
"  done  if  the  Act  had  not  been  passed,"  such  reserva- 
tion "will  not  operate  in  favour  of  the  easement  merely 
because  the  only  previous  liability  was  to  leave 
sufficient  pasturage,  but  must  be  read  as  subject  to 
the  maxim,  "  Sic  utere  tuo  ut  alienum  non  lo&das."  1 
Power  It  was  thought  at  one  time  that  where  the  owner  of  the 

owner  of  ^  ^lim  reserved  the  minerals  and  granted  the  surface,  a  power 
minerals  to  let  reserved  by  him  to  take  the  minerals  so  as  to  destroy  the  surface 
nut  void.  '  '  by  taking  away  all  support  was  void,  as  being  repugnant  to, 
and  derogating  from,  the  grant,  though  it  was  always  undoubted 
that  a  similar  power  granted  in  the  converse  case  of  the  owner 
retaining  the  surface  and  granting  the  minerals  would  be 
good. 

But  it  is  now  clearly  established  that  the  right  to  let  down 
the  surface  may  exist,  not  only  where  the  minerals  are  granted, 
but  where  they  are  retained,  by  the  owner  of  the  land,  and  the 
grant  may  shew  that  the  surface  is  held  on  the  terms  that  the 
owner  of  the  minerals  is  free  to  remove  the  whole  of  them  with- 
out leaving  any  support  to  the  surface,  either,  according  as  may 
I"'  stipulated,  with  or  without  making  any  compensation  for  the 
damage  thus  occasioned.2 
ible  It  appears  that  long  enjoyment  of  minerals  will  raise  the 

by  user.  presumption  of  a  legal  right  to  them,  added  to  a  legal  right  to 

get  tin  in,  and  that  the  question  whether  there  is  acquired  the 
accompanying  right  to  take  away  the  support  of  the  surface 
land  must  depend  on  I  he  particular  circumstances  of  the  case, 
iich  as  whether  or  not  the  right  to  get  the  minerals  could  have 


lease    from    which    thej    derive    (heir  159;    Bishop  Auckland  Industrial  Co- 

authority,  and  threaten  ant]  intend   \<>  opcraiiir  Co.  v.  liuttcrknowh  Colliery  Co. 

em  lie  the   ame  course  of  conduct,  they  (1904),  2  Ch.  at  pp.  425,  426. 

an  liabli  totx  restrained  by  injunction,  -  Rowbotham  v.   Wilson  (1860),  8  H. 

/  rban  District  Council  oj  West  Loughton  L.  C,  348  ;   Buchananv.  Andrew  (1873), 

\.  Wigan  Coal  and  Iron  Co.,  Ltd.  (1919),  L.  R.,  2  H.  L.  Sc,  286  ;   Dixonv.  White 

I  Ch.,  159,  171.  (1833),  8  App.  Cms.,  s;(3. 
on  (1880),  6  i,i.  B,  D., 
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boon  exercised  without   disturbing  the  surface,   and  without 
the  possibility  of  supporting  the  surface  by  artificial  moans.1 

C.— The  Doctrine  of  Negligence. 

It  may  be  useful  at  this  stage  to  summarise  the  law  relating  Negligence. 
to  negligence  as  applying  to  the  question  of  support. 

After  the  acquisition  of  an  easement  of  support  the  question 
of  negligence  is  immaterial,  for  it  is  clear  law  that  if  the  dis- 
turbance of  the  subjacent  or  adjacent  soil  actually  causes  injury 
to  the  dominant  tenement  the  owner  thereof  is  entitled  to 
relief,2  notwithstanding  that  the  utmost  care  and  skill  may 
have  been  exercised,  and  every  precaution  taken,  by  the  person 
responsible  for  such  disturbance,  or  that  the  soil  on  which  the 
building  stands  may  have  been  propped  up,  or  that  if  propped 
up,  the  propping  may  have  been  difficult.3 

Briefly,  after  the  acquisition  of  the  easement  there  is  an 
absolute  liability  for  damage  resulting  from  the  withdrawal  of 
the  support. 

It  is  before,  however,  the  right  to  support  has  matured 
that  the  question  of  negligence  becomes  material  in  determin- 
ing whether  the  disturbance  complained  of  is  an  actionable 
wrong.  Although  before  the  acquisition  of  the  easement  there 
is  no  obligation  of  support,  and  consequently  no  absolute 
liability  for  damage  resulting  from  the  withdrawal  of  support, 
yet  there  must  always  be  an  observance  of  the  maxim,  "  Sic 
utere  tuo  id  alienum  non  Icedas,"  and  it  is  by  the  observance  or 
breach  of  that  maxim  coupled  with  the  use  of,  or  the  omission 
to  use,  due  care  and  precaution,  that  the  question  of  negligence 
has  to  be  determined.4 

1  This  method  of  acquisition  was  sug-  503  ;      Darhy    Main    Colliery    Co.    v. 

gested  by  Lord  Wensleydale  in  Row-  Mitchell  (1886),  11  App.  Cas.,  127;   West 

botham  v.  Wilson  (1860),  8  H.  L.  C.  at  Leigh  Colliery  Co.,  Ltd:  v.  Tunnicliffe  & 

p.  363,  though  a  decision  on  the  point  Hampson  (1908),  App.  Cas.,  27. 

was  unnecessary  owing  to  the  existence  3  See  Kerr  on  Injunctions,  5th  Ed., 

of  a  deed  by  which  the  plaintiffs  were  pp.  209,  210. 

held  bound.  4  See  infra,  Rylands  v.  Fletcher  ( 1868), 

8  Bonomi  v.  Backhouse  (1859),  E.  B.  I,.  R.,  3  H.  L.,  330  :'   Acton  v.  Blundell 

&  E.,  640,  affirmed  on  error  sub  noyn.  (1843),  12  M.  &  W.,  324,  and  the  other 

Backhouse  v.  Bonomi  (1861),  9  H.  L.  0.,  cases  cited  in  the  same  footnote.     See 


Fletcher. 
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But  it  must,  not  bo  forgotten  that  damnum  absque  injuria 
gives  no  cause  of  action.1  There  must  be  the  wrong  done  as 
well  as  the  damage  sustained.  Thus,  if  a  man  removes  his 
neighbour's  support  to  which  his  neighbour  has  no  right  in  a 
proper  and  lawful  manner  and  thereby  causes  him  damage,  his 
neighbour  has  no  ground  of  action.  But  if  he  be  negligent 
in  removing  such  support,  and  damage  be  caused  to  his  neigh- 
bour, then  the  latter  has  good  ground,  of  action  as  there  are 
both  damnum  and  injuria.2 
Byland.s  v.  The  case  of  Bylands  v.  Fletcher,3  though  not  a  case  relating 

to  support,  is  important  as  illustrating  the  principles  upon  which 
the  doctrine  of  negligence  is  founded. 

These  principles  are  that  where  the  owner  of  land  uses  it, 
without  wilfulness  or  negligence,  for  any  purpose  for  which  it 
may  in  the  ordinary  and  natural  course  of  the  enjoyment  of 
land  be  used,  he  will  not  be  liable  if  the  result  of  such  user  is  to 
cause  damage  to  his  neighbour.4 

If,  however,  he  makes  of  his  land  a  use  which  is  not  natural, 
or  brings  something  upon  it  which  was  not  naturally  upon  it, 
and  is  in  itself  dangerous,  and  likely  to  do  mischief  if  not  kept 
under  proper  control,  though  in  so  doing  there  be  no  personal 
wilfulness  or  negligence  on  his  part,  he  is  liable  for  all  the  damage 
which  is  occasioned  by  his  acts.5 

The  latter  proposition,  though  undoubtedly  connected  with 
the  application  of  the  above-mentioned  maxim  to  the  enjoyment 
of  property,  refers  rather  to  the  improper  or  non-natural  use 


also  LytteUon  Times  Co.,  Ltd.  v.  Warners  7  C.  B.,  515  ;    Wilson  v.  Waddell  (1870). 

Ltd.  (1907),  App.  Cas.,  476;    Jones  v.  2  App.  Cas.,  95;    The  Salt  Union,  Ltd. 

Pritchard  (1908),  1  Ch.,  630  ;    2  t  Times  v.  Brunne.r,  Mond  &  Co.  (1906),  2  K.  B., 

I,.   K..  309.  822.     And    if   the   user   is   lawful   the 

1  Hex     v.     Pagham     Commissioners  motive  is  immaterial,  Bradford  Corpora- 
(182.S),  8  I'..  &  C.,  :S.r>.r)  ;    32  K.  \i.,  406  ;  Hon  v.  Pickles  (1895),  App.  Cas.,  587. 
Acton  v.  Blundell  (1843),   12  M.  &  \\\,  5  See  Baird  v.  Williamson  (1863),  15 
::_'  I  (36  I ).  O.  B.  N.  S.,  376.     But  the  owner  of  land 

2  lies  v.  Pagham  CnmmiHsimicrs  is  not  liable  for  the  dangerous  or  mis- 
(1828),  8B.  &  C.  al  p.  362,  32  H.  R.  al  p.  ohievous  acts  of  another  on  his  land  com- 
1 1  I  ;   Alton  v.  Blundell,  ubi  sup.  mitted    by   such    other    for    bis    own 

3  (1868)  L,  R„  3  II.  L.,  330.  purposes,    Hhitmores  (Edenbridge)  Ltd. 
*  See  also  Acton  \.  Blundell  (1843),  12  v.  Stanford  (1909),  1  Ch.,  427. 

M.  a  \v.,  324  ;  Smith  v.  Kenrich  (1849), 
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of  a  man's  property  than  to  negligence  in  the  proper  or  natural 
use  of  it,  and  is  consequently  outside  the  scope  of  the  presenl 
topic.  Incidental  reference  to  it  here  is  necessary  only  so  far 
as  it  boars  on  the  question  of  one  neighbour's  liability  to  another 
for  damage  to  the  latter's  building  caused  by  an  improper  or 
dangerous  use  of  the  former's  property,  such  as,  for  oxample, 
the  storage  of  explosive  or  inflammatory  substances. 

The  question  of  negligence  in  relation  to  the  removal  of  Negligence  in 
support  to  buildings  is  not  free  from  difficulty  and  uncertainty.        tl0!j^>/ 

Out  of  the  decisions  bearing  on  this  subject  the  following  support. 
questions  arise  : — 

(a)  As  to  whether  the  person  repairing  or  pulling  down 
his  own  house  or  excavating  on  his  own  ground  is 
under  any  obligation  to  do  more  than  exercise  due 
care,  skill,  and  caution  within  the  limits  of  his  own 
land,    or   whether   it   is   his   duty   under   particular 
circumstances  to  protect  his  neighbour's  house  from 
the  consequences  of  the  operations  ; 
(h)  as  to  whether  he  is  bound  to  give  his  neighbour  notice 
of  his  intention  to  repair,  pull  down,  or  excavate, 
as  the  case  may  be,  so  as  to  afford  his  neighbour 
the  opportunity  of  taking  the  necessary  precautions 
against  damage  ;   and 
(c)  as  to  whether  the  state  of  knowledge  on  his  part  as  to 
the  existence  or  method  of  construction  of  his  neigh- 
bour's house  affects  the  amount  of  care,  skill,  and 
caution  to  be  exercised  by  him. 
In  each  case  negligence  is  a  question  of  fact  depending 
on  all  the  surrounding  circumstances  of  the  case  and  may  be 
rebutted. 

It  appears  to  be  an  open  question  as  to  how  far  the  doctrine 
of  negligence  is  to  apply  in  cases  where  a  man  is  doing  some- 
thing for  the  ordinary,  convenient,  comfortable,  or  necessary 
enjoyment  of  his  own  property,  and  whether  some  of  the 
precautions  which  he  may  take,  in  so  doing,  with  regard  to  his 
neighbour,  are  not  to  be  referred  to  considerations  of  neigh- 
bourliness rather  than  to  any  legal  obligation. 


(    176    ) 

In  such  eases  the  extent  of  his  liability  would  depend  on 
the  extent  of  his  legal  duty,  for  the  question  of  liability  for. 
negligence  does  not  arise  until  it  is  established  that  the  man 
who  has  been  negligent  owed  some  duty  to  the  person  who 
seeks  to  make  him  liable  for  his  negligence.  A  man  is  entitled 
to  be  as  negligent  as  he  pleases  towards  the  whole  world  if  he 
owes  no  duty  to  them.1 

It  seems  impossible  to  deduce  any  fixed  rule  from  the 
authorities,  except  in  one  or  two  special  respects,  or  to  state 
any  other  conclusion  than  that  it  is  for  the  Court  to  decide  on 
the  particular  fads  in  each  case  whether  there  has  or  has  not 
been  negligence. 
Jones  v.  Bird.  In  Jones  v.  Bird,2  it  appeared  that  a  sewer  which  it  became 
necessary  for  the  defendants  as  Commissioners  of  sewers  to 
repair,  passed  close  to  five  houses  adjoining  that  belonging  to 
the  plaintiff,  and  that  a  stack  of  chimneys  belonging  to  one  of 
those  houses  was  built  upon  the  arch  of  the  sewer.  In  the 
execution  of  the  work  it  became  necessary  to  rebuild  this  arch, 
and  in  order  to  support  the  chimneys  in  the  mean  time,  a 
transom  and  two  upright  posts  were  placed  under  them  in 
order  to  support  them,  but  without  success.  The  chimneys 
fell,  and,  in  consequence  of  their  fall,  the  adjoining  houses  in- 
cluding the  plaintiff's  house  fell  also. 

There  was  no  specific  notice  given  to  the  owner  of  the  house 
to  which  the  chimneys  belonged  of  their  dangerous  state,  or 
that  it  would  be  necessary  for  him  to  take  them  down.  But 
there  was  a,  general  notice  to  the  inhabitants  to  secure  their 
houses  whilst  the  sewer  was  repairing. 

The    questions    were    whether    the    defendants   had    been 

ligenl  in  securing  the  chimneys  as  they  did,  and  whether 
they  were  under  any  obligation  either  to  shore  up  the  sur- 
rounding buildings,  or  to  give  specific  notice  to  the  owner  of 
the  chimneys  of  their  peculiar  construction  and  the  danger 
arising  from  it. 

The  ( louri  decided  all  three  questions  against  the  defendants. 

1   /..■  Lievn   v.  Gould  (1893),  l  <,).  B.(  -  (I si!:!)  :,  B.  .V.  AM..  837. 

I  '.(7. 
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Bayley,  J.,  said:    "Now,  the  lads  arc,  that  the  defendants 

worked  under  a  stack  of  chimneys,  without  either  properly 

securing  them,  or  giving  notice  of  their  danger  to  the  owner 

in  order  that  he  might  take  them  down  ;  this  was  improperly 

and  negligently  working  the  sewer,  for  if  a  party  does  an  act 

which  is  improper,  unless  certain  previous  precautions  are 

taken,  he  may  fairly  be  said  to  do  that  act  improperly.     As  to 

the  merits  of  the  case  it  is  contended  that  the  defendants  are 

protected,  if  they  acted  bond  fide  and  to  the  best  of  their  skill 

and  judgment.     But  that  is  not  enough  ;   they  are  bound  to 

conduct  themselves  in  a  skilful  manner." 

This  case  goes  further  than  the  later  authorities  on  the 

subject   of  protecting  neighbours'   houses  and  giving  notice, 

but  it  may  well  be  argued  that  a  public  sanitary  body  has  a 

higher  duty  to  perform  than  a  private  individual  as  well  as 

greater  power  and  liberty  in  its  performance,  such  as  the  power 

to  go  into  adjoining  houses  and  the  liberty  to  defray  any 

expenses  caused  thereby  out  of  the  rates. 

Peyton  v.  Mayor  of  London,1  decided  first,  that,  as  the  Peyton  v. 
declaration  had  not  charged  want  of  notice  of  taking  down  the  loliduil 
defendants'  house  as  the  injury  complained  of,  the  action 
could  not  be  maintained  upon  the  want  of  such  notice  supposing 
that,  as  a  matter  of  law,  the  defendants  were  bound  to  give  notice 
beforehand — a  point  upon  which  the  Court  was  not  called  upon 
to  express  any  opinion  ;  secondly,  that  as  the  plaintiff  had  not 
alleged  or  proved  any  right  to  have  his  house  supported  by 
the  defendants,  he  was  bound  to  protect  himself  by  shoring, 
and  could  not  complain  that  the  defendants  had  neglected  to 
do  it. 

It  appeared  in  evidence  that  both  houses  were  very  old 
and  decayed,  and  that  this  defective  condition  was  known  to 
both  parties. 

In  Walter  v.  Pjeil,2  although  it  was  considered  as  settled  Walter  v. 
that  the  owner  of  premises  adjoining  those  pulled  down  must 
shore  up  his  own  and  do  everything  proper  for  their  preservation, 


1  (1829)  9  13.  &  C,  725.  2  (1829)  1  M.  &  M.,  362. 

P.E.  12 
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yet  the  omission  on  his  part  to  do  so  docs  not  necessarily 
defeat  an  action,  if  the  pulling  down  of  the  defendant's  house 
is  done  irregularly  and  negligently  so  as  to  occasion  greater 
risk  to  the  plaintiff  than  in  the  ordinary  course  of  the  per- 
formance of  the  work  would  have  been  incurred. 

This  case  appears  to  shew  that  in  similar  circumstances  a 
plaintiffs  omission  to  shore  up  would  not  necessarily  amount 
to  contributory  negligence. 

Masaey  v,  Massey  v.  Goijder  l  shews  that  a  party  giving  notice  to  the 

occupier  of  the  adjoining  premises  of  his  intention  to  pull  down 
and  remove  the  foundations  of  a  building  on  part  of  the  footing 
of  one  of  the  walls  of  which  one  of  the  walls  of  such  adjoining 
premises  rests,  is  not  bound  to  use  more  than  reasonable  and 
ordinary  care  in  the  work  or  in  any  other  way  to  secure  the 
adjoining  premises  from  injury,  although  from  the  peculiar 
nature  of  the  soil  he  may  be  compelled  to  lay  the  foundation 
of  his  new  building  several  feet  deeper  than  that  of  the  old. 

The  case  does  not  decide  that  the  defendants  were  bound 
in  point  of  law  to  give  notice,  but  that  having  done  so  and  having 
used  reasonable  and  ordinary  care  in  the  work,  they  were  not 
liable. 

Brown-v.  In  Brown  v.  Windsor,2  where  the  plaintiffs  house  was  built 

against  the  pine-end  wall  of  the  defendant's  house  by  permission, 
and  tin!  defendant  more  than  twenty  years  afterwards  made  an 
excavation  in  a  careless  and  unskilful  manner  in  his  own  land, 
near  to  this  pine-end  wall,  whereby  he  weakened  such  wall  and 
injured  the  plaintiffs  house,  it  was  held  that  an  action  on  the 
case  was  maintainable  for  the  injury,  and  Harrow,  B.,  said  : 
"There may  be  cases  where  a  man  altering  his  own  premises 
"cannot  support  his  neighbour's,  and  that  the  support,  if 
"  accessary,  must-  be  supplied  elsewhere  ;  in  such  ease  he  must 
"give  notice,  and  then,  if  any  injury  occur,  it  would  not  be 
"  occasioned  by  (be  party  pulling  down,  but  by  the  other  party 
"  neglecting  to  take  the  precaution." 

Tin     i,;  (he  only  case  on  the  question  of  notice  in  which 


Windwr. 


'  (1829)  1  0.  k  P.,  161.  -  (1830)  1  Cr.  A  .(.,  20. 
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notice  is  made  a  matter  of  legal  obligation  as  between  private 

individuals,  and  its  effect  must   bo  regarded  as  considerably 

weakened  by  the  later  decision  in  Chadwick  v.  T rower.1 

In  Dodd  v.  Holme'2'  it  was  found  that  by  reason  of  the  Dodd  v. 

hi 
negligence  of  the  defendant  in  excavating  Lis  soil  adjoining 

the  ground  upon  which  the  plaintiff's  house  stood,  the  said 
house  had  been  injured,  and  the  Court  decided  that  the  defendant 
was  liable,  and  that  it  was  no  answer  on  his  part  to  say  that 
the  house  would  have  fallen  soon  independently  of  the  exca Na- 
tion, as  a  man  has  no  right  to  accelerate  the  fall  of  his  neighbour's 
house. 

In  Chadwick  v.  Trower,'3  above  referred  to,  the  facts  were  Chadwick  v. 
that  the  plaintiffs  and  defendant  were  owners  of  adjoining 
vaults  and  that  the  defendant  had  pulled  down  his  vaults 
without  giving  notice  to  the  plaintiffs  of  his  intention  to  do  so, 
and  that  the  demolition  of  the  defendant's  vaults  had  caused 
injury  to  the  plaintiffs. 

The  questions  before  the  Court  were,  first,  whether  the 
defendant  was  bound  to  give  the  plaintiffs  notice  of  his  intention 
to  pull  down  his  vaults,  and,  secondly,  whether  he  was  obliged 
to  take  such  care  in  pulling  down  his  vaults  as  that  the  adjoining 
vault  should  not  be  injured,  having  regard  to  the  fact  that 
there  was  no  averment  that  the  defendant  had  knowledge  of 
its  existence,  or  of  the  nature  of  its  construction. 

In  the  course  of  the  argument  for  the  plaintiffs  Parke,  B., 

observed  that  the  duty  of  giving  notice  seemed  to  be  one  of 

those  duties  of  imperfect  obligation  which  are  not  enforced  by 

the  law,4  and  in  the  judgment  of  the  Court  which  he  delivered, 

reversing  the  judgment  of  the  Court  of  Common  Pleas,  he 

said  5  :   "  The  Lord  Chief  Justice  in  delivering  the  judgment  of 

"  the  Court  says,  '  There  is  no  allegation  in  this  Court  of  any 

'  right  of  easement  in  alieno  solo,  which  forms  the  ground  of 

'  the  plaintiffs'  action  in  the  first  Court.     And,  as  to  the 

'  allegation  that  it  was  the  duty  of  the  defendant  to  give 

1  (1830)  6  Biug.  N.  C,  1.  4  Ibid,  at  p.  0. 

2  (1834)  1  A.  &  E.,  493.  s  Ibid,  at  [>.  9. 

3  (1839)  6  Bing.  N.  C,  1. 
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"  '  notice  to  the  plaintiffs  of  his  intention  to  pull  down  his  wall, 

'  if  he  did  not  shore  up  himself,  it  is  objected,  and  we  think 

with  considerable  weigld,  that  no  such  obligation  results,  as  a 

'  mere  inference  of  law,  from  the  mere  circumstance  of  the 

'  '  juxtaposition  of  the  walls  of  the  defendant  and  the  plaintiffs.' 

"  We  also  think  it  impossible  to  say  that  under  such  cireum- 

"  stances  the  law  imposes  upon  a  party  any  duty  to  give  his 

"  neighbour  notice.     We  are  inclined  to  think  that  the  second 

"  count  of  the  declaration  has  made  the  breach  of  this  supposed 

"  duty  a  substantive  ground  for  damage  :   and  the  probability 

"  is  that  the  main  damage  did  result  from  the  want  of  notice  ; 

"  for  it  is  obvious  that,  if  notice  had  been  given,  the  plaintiffs 

"  might   have   taken   precautions   to   strengthen   their   vault. 

"  Inasmuch,   therefore,   as  the   damages   are   given  generally 

"  upon  the  whole  declaration,  we  think  the  judgment  must 

"  be  corrected  and  a  venire  de  novo  awarded.     But  supposing 

"  that   the   improperly   pulling   down   the    defendant's  vaults 

"  and  walls  may  be  treated  as  the  substantive  cause  of  action, 

"  and  that  the  second  branch  of  the  argument  that  has  been 

"  urged  on  the  part  of  the  plaintiffs  is  well  founded  (which 

we  think  it  is  not),  then  the  question  arises  whether  any  such 

"  duty  as  that  which  is  alleged  to  have  been  violated  is  by  law 

"  cast  upon  the  defendant." 

After   setting   out   the   plaintiffs'   allegations   of   the   duty 

cast  on  the  defendant  by  reason  of  the  proximity  of  his  premises 

to  those  of  the  plaintiffs',  and  the  alleged  breach  on  the  part 

of   the    defendant,    the  judgment   proceeds  :     "  The   question 

'  is  whether  the  law  imposes  upon  the  defendant  an  obligation 

'  to  take  such  care  in  pulling  down  his  vaults  and  walls  as  that 

'  the  adjoining  vault  should  not  be  injured.     (Supposing  that 

'to   be  so,  where  the  party  is  cognisant  of  the  existence  of 

'  the  vault,  we  are  all  of  opinion  thai  no  such  obligation  can 

'.nisi'    where    Dure   is    no   averment    that    the    defendant   had 

nut  i<i' of  its  existence,  for  one  degree  of  care  would  be  required 
'  where  no  \  a  nit  exists,  hut  (lie  soil  is  left  in  its  natural  and 
'  Solid  stale  ;  another  where  there  is  a  vault  ;  and  another  and 
'still    greater    degree    of    care   would    be   required   where   the 
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"  adjoining  vault  is  of  a  weak  and  fragile  construction.  How  is 
"  the  defendant  to  ascertain  the  precise  degree  of  care  and 
"caution  the  law  requires  of  him  if  he  has  no  notice  of  the 
"  existence  or  of  the  nature  of  the  structure  ?  " 

"  We  think  no  such  obligation  as  that  alleged  exists  in  the 
"  absence  of  notice,  and,  therefore,  upon  this  ground  also  we 
"  think  the  count  is  bad  ;  and,  consequently,  there  must  be  a 
"  venire  de  novo." 

In   Fairbrother   v.    Bury   Rural   Sanitary    Authority,1    the  Fairbrother  v. 
plaintiff's  house  was  built  in  1874,  and  the  defendants  in  1883,  %%ti*™al 
acting  under  statutory  powers,  constructed  a  sewer  under  the  Authority. 
road  near  the  plaintiff's  house,  which,  owing  to  the  defendants' 
negligence  in  the  construction  of  the  sewer,  was  cracked  and 
damaged.     It  was  held  that  although  the  plaintiff  was  not  en- 
titled to  any  right  of  support  for  his  house  by  way  of  easement, 
yet  the  defendants  were  bound  to  use  due  care  in  the  exercise 
of  their  powers,  and  were,  therefore,  liable  for  negligence. 

If  there  has  been  negligence,  it  is  no  answer  to  an  action  Effect  of 
brought  for  damage  caused  thereby,  to  plead  that  the  damage  repairing 
has  been  repaired.  damage  before 

That  would  be  merely  evidence  in  reduction  of  damages.2 

The  duty  of  the  adjoining  owner  while  repairing  his  house  Duty  of 
has  been  considered  ;  it  now  remains  to  inquire  whether  as  the  ownerasto 
owner  of  a  house  he  owes  his  neighbour  any  legal  obligation  the  p««erva- 

.  .  ■  i  tionofhis 

to  keep  it  repaired  in  a  lasting  and  substantial  manner.     The  house, 
answer  is  in  the  negative.     The  only  duty  of  the  owner  of  a 
house,  as  such,  is  to  keep  it  in  .such  a  state  that  his  neighbour 
may  not  be  injured  by  its  fall.3 

On  the   question  whether  a   man  is   responsible  for  the  Liability  for 
negligence  of  his  agent,  such  as  when  a  contractor  is  employed  contractor. 
to  do  the  particular  work  required,  the  conclusion  to  be  drawn 
from  the  authorities  appears  to  be  that  one  person  employing 
another  is  not  liable  for  his  casual  or  collateral  negligence 
unless   the  relation  of  master  and   servant   existed   between 


1  (18S0)^7  W.  K.,541.  s  Chauntkr    v.    Robinson    (1S49),    4 

2  Taylor  v.  Stendall  (1845),  7  Q.  B.,  -    Exch.,  163. 
634. 
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them,1  but  that  when  a  man  causes  something  to  be  done,  the 
doing  of  which  casts  on  him  a  duty,  he  cannot  avoid  the  responsi- 
bility of  seeing  the  duty  performed  by  delegating  it  to  a  con- 
tractor.2 

He  may  bargain  with  the  contractor  that  he  shall  perform 
the  duty  and  stipulate  for  an  indemnity  from  him,  if  it  is  not 
performed,  but  he  cannot  relieve  himself  from  liability  to  those 
injured  by  the  failure  to  perform  it.3 

And  it  makes  no  difference  whether  the  duty  is  imposed 
by  the  legislature  or  existed  at  law.4 
Joinder  of  In  an  action  for  negligence  against   an  adjoining  owner 

where  a  contractor  has  been  employed,  it  is  the  usual  practice 
to  join  both  employer  and  contractor  as  parties  defendants,  in 
which  case  the  plaintiff,  if  successful,  would  be  entitled  to  a 
decree  against  both  of  them.5 

Part  V.— Easements  relating  to  Party-walls. 

Party-  It  is  thought  that  this  chapter  would  not  be  complete  with- 

out some  reference  to  the  cognate  subject  of  easements  relating 
to   "  party-walls." 

In  its  popular  sense  a  "  party- wall  "  usually  means  the 
dividing  wall  between  two  tenements  or  buildings,6  but  the 
precise  naturo  of  the  easements  which  are  in  any  given  case 
connected  with  it  must  depend,  to  some  extent,  upon  the  parti- 
cular meaning  assignable  in  law  to  the  popular  term. 
Pour  legal  In  point  of  law,  the  term  "  party-wall  "  has  been  declared 

"Party-         '°  '"'  capable  of  four  different  meanings,  the  last  two  of  which, 

Willi."  

11  "' ■""  v-  '   Quarman  v.  Burnett  (1846),  6  M.  &  v.  Percival  (1883),  8  App.  Cas.,  443. 

'!''"!h  W.,  499;   Hole  v.  Sittingbourne  Ry.Co.  s  Dalton  v.  Angus  (1881),  ©App.  Cas. 

(1861),   6    II.   &    X.,    188;    Pickard  v.  nt  p.  829. 

Smith  (1861),  IOC.  I'..  N.S..  17(»;  Dalton  '  Hole  v.  Sittingbourne  Ry.Co.  (1861), 

v.  Angus  (1881),  6  App.  Cas.  at  p.  829.  (J  IT.  N.,  488  ;    Gray  v.  I'ullen  (1864),  5 

-  Hole  v.  Sittingbourne  By.  Co.  (1861),  15.  &  S.,  970  ;    Bower  v.  Peate  (1876),  1 

fill.  A  \\,  188;  Pickard  v.  Smith  (1861),  <).  B.  D.,  321. 

in  ('.  J'..   \.  S„    170;    Gray  v.  Pullen  •'■  Bower  v.  Peate  (1876),  I  Q.  B.  P., 

I  1864),  5  B.  &  B.,  970  ;   Tarry  v.  A  shim,  :\l\  ■  Dalton  v.  Angus  (1881),  6  App.  Cas. 

(1876),  I  Q.  I'..  I)..  31  I  ;   Bower  v.  Peate  al    pp.  821,  831  ;    Le  Maitre  v.  Davis 

(1876),  1  Q.  B.  D„  321;  Dalton  v.  Angus  (1881),  L.  I:..  19  Ch.  D.,  292. 
(1881), 6  Vpp  Cas.al  p.  829  ;   LeMailn  ,;  See  infra,  Chap.  IV,  Part  I,  B  (0). 

Dai       i  --  I  i.  l9Ch.  I».,  292  ;   Hugh 
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as  they  are  stated  by  Pry,  J.,  in  Watson  v.  Gray,1  have  special 
reference  to  the  present  subject. 

That  learned  judge  explains  2  that  a  party- wall,  according 
to  legal  conception,  may  mean  "  first,  a  wall  of  which  the  two 
"  adjoining  owners  are  tenants  in  common,  as  in  Wiltshire  v. 
"  Sidjord  3  and  Gubitt  v.  PorterA  I  think  that  the  judgments 
"  in  those  cases  shew  that  that  is  the  most  common  and  the 
"  primary  meaning  of  the  term.  In  the  next  place,  the  term 
"  may  be  used  to  signify  a  wall  divided  longitudinally  into  two 
"  strips,  one  belonging  to  each  of  the  neighbouring  owners,  as 
"  in  Matts  v.  Hawkins"  5 

"  Then,  thirdly,  the  term  may  mean  a  wall  which  belongs 
"  entirely  to  one  of  the  adjoining  owners,  but  is  subject  to  an 
"  easement  or  right  in  the  other  to  have  it  maintained  as  a 
"  dividing  wall  between  the  two  tenements.  The  term  is  so 
"  used  in  some  of  the  Building  Acts.  Lastly,  the  term  may 
"  designate  a  wall  divided  longitudinally  into  two  moieties, 
"  each  moiety  being  subject  to  a  cross  easement  in  favour  of 
"  the  owner  of  the  other  moiety." 

"  In  whichever  of  these  senses  the  term  is  used  some  difficulty 
"  arises.  In  the  case  of  a  longitudinal  division  between  the 
"  two  neighbours,  each  of  them,  as  was  said  in  Cubitt  v.  Porter,6 
"  has  a  right  to  pare  away  one  moiety  of  the  wall,  and  if  this 
"  was  done,  the  moiety  of  the  owner  might  be  of  very  little  use 
"  to  him.  Again,  if  the  wall  belongs  to  the  adjoining  owners 
"  as  tenants  in  common,  it  may  become  the  subject  of  a  partition, 
"  and  then  exactly  the  same  difficulty  would  arise.  To  meet 
"  this  difficulty  the  fourth  meaning  of  the  term  '  party- wall ' 
"  was  suggested  by  the  learned  author  of  the  note  to  Wiltshire  v. 
"  Sidford."  7 

1  (1880)  14  Ch.  D.,  192.  38  L.  T.  N.  S.,  672  ;   20  W.  R.,  492.     As 

-  Ibid,  at  p.  194.  to  the  partition  of  such  a  party-wall,  see 

3  (1828)  1  Man.  &  Ry.,  404.  Mai/fairPropert;/  Co.  v.  Johtiston  (1894), 

4  (1829)  8  B.  &  C,  257  (265).  In  the       1  Ch.,  508. 

absence  of  evidence  of  ownership  of  a  5  (1813)  5  Taunt.,  20.     Here  the  pre- 

party-wall,  it  is  to  be  presumed  that  it  sumption  of  a  tenancy  in  common  would 

belongs    to    the    adjoining    owners    as  be  excluded. 

tenants  in  common,  Standard  Batik  of  6   Ubi  sup. 

British   S.   America  v.  Stokes  (1908),  9  7    Ubisup.,  at  p.  408.     The  notion  of 

Ch.  D.,  68  ;   s.  c.    in  47  L.  J.  Ch.,  554  ;  a  cross  easement  is  there  suggested  for 
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Jones  v. 
Pritchard. 


With  reference  to  the  third  definition  above  stated,  it  is  to 
be  observed  that  the  easement  there  mentioned  is  one  which, 
apart  from  statutory  provision,  would  usually  come  into  exist- 
ence either  by  express  agreement,  or  by  necessary  implication 
therefrom,  upon  a  severance  of  the  two  tenements,  or  buildings, 
by  the  common  owner,  just  as  on  the  grant  of  one  or  two  buildings 
by  the  owner  of  both,  the  law  will  presume  in  favour  of  the 
grantee  all  such  easements  of  support  and  other  easements 
as  are  reasonably  necessary  for  the  purposes  of  the  grant.1  This 
easement  to  have  the  party-wall  maintained  as  a  dividing  wall 
would  amount  to  very  much  the  same  thing  as  an  easement  of 
support,  but  would  differ  from  it  in  so  far  as  it  would  impose 
on  the  owner  of  the  servient  tenement  a  direct  duty  to  maintain 
the  party-wall  in  a  necessary  condition  of  repair.2 

In  regard  to  the  fourth  definition  of  a  party-wall  as  above 
stated,  the  cross  easements  connected  therewith  would,  as  in 
the  case  of  the  third  definition,  come  into  existence  either 
by  express  agreement,  or  by  implication  therefrom,  upon  a 
division  of  the  wall  longitudinally  into  two  moieties,  the  nature 
of  such  easements  varying  with  the  particular  circumstances 
in  each  case.3 

An  interesting  illustration  of  a  partj^-wall  being  divided 
longitudinally  into  moieties  and  of  the  various  cross  easements 
which  may  arise  in  such  an  event  occurs  in  the  case  of  Jones 
v.  Pritchard.4 

The  plaintiff  and  defendant  owned  adjoining  houses  divided 


the  purpose  of  providing  ■<■  remedy  by 
;ui  action  on  the  case  for  any  injury 
which  ini.L'lit  result  to  either  neighbour 
by  the  other  taking  down  his  own  moiety 
of  tha  wall. 

i  See  Jones  v.  Pritchard  ( 1 008),  1  Ch., 
630  (635,  636)  ;  24  Times  L.  I:..  309 
(310),  and  Chap,  VI.  Part  [V,  B.  I  (a), 
(6),  B.  Til  ;  Chap.  \  III.  Pari  I,  B  (I), 
(2),  C  fl). 

2  This  is  an  in  tance  of  the  exception 

in  the  genera]  rule  thai  the  owner  of  the 

sen  ii  ni  tenemenl  is  under  no  obligai  ion 

tu  repair  except  where  he  is  bound  by 

i  ipul  it  ion  or  by  an  easement  to 


repair,    see    supra    and    Chap.    VIII, 
Tart  III. 

3  See  Jones  v.  Pritchard  (1008),  1  Ch., 
f>30  ;    24  Times  L.  R.,  309. 

4  (1008)  1  Ch.,  030  ;  24  Times  L.  R., 
309.  Another  instance  of  a  party-wall 
being  apparently  so  treated  occurs  in 
( 'olcbi  clc  v.  Qirdlers Co. (1875),  1  Q.  B.D., 
234  ;  -J.".  L.  J.  Q.  15.,  225,  where  tho 
lessees  of  adjoining  houses  divided  by  a 
party-wall  were  each  under  a  covenant 
to  repair  their  respective  premises 
including  party-walls,  but  no  question 
of  cross  casements  arose  in  that  case. 
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by  a  party-wall.  The  plaintiff's  house  had  been  built  first  as 
a  detached  residence  with  the  party-wall  forming  its  western 
wall  and  having  on  the  western  side  thereof  fireplaces  and 
flues  useless  for  the  purposes  of  the  plaintiff's  house  but  capable 
of  being  used  for  any  adjoining  house  that  might  thereafter 
at  any  time  be  erected  on  the  western  side.  The  defendant 
being  desirous  of  erecting  such  a  house  and  of  using  the  fireplaces 
and  flues  for  the  purposes  thereof  when  erected,  he  and  the  owner 
of  the  plaintiff's  house  entered  into  an  agreement  for  the  sale 
to  the  defendant  of  the  western  half  of  the  western  wall  of  the 
plaintiff's  house,  such  wall  being  treated  as  divided  from  top  to 
bottom  throughout  by  a  vertical  plane  in  the  centre  thereof, 
it  being  the  intention  of  the  parties  to  the  agreement  that  the 
wall  should  thereafter  be  a  party-wall,  owned  not  in  undivided, 
but  in  divided,  moieties  by  the  plaintiff's  predecessor  in  title 
and  the  defendant  respectively. 

For  the  purpose  of  considering  the  mutual  rights  and 
obligations  of  the  parties  the  Court  treated  the  agreement  as 
having  been  completed  by  an  actual  conveyance  to  the  defendant 
of  the  western  moiety  of  the  party-wall  together  with  the  ground 
upon  which  such  western  moiety  stood.  Subsequently  the 
defendant  erected  his  house  and  utilised  the  fireplaces  and  flues 
for  the  purposes  of  such  house,  as  it  was  intended  by  the  agree- 
ment that  he  should.  The  flue  connected  with  the  defendant's 
drawing-room  having  become  defective  by  reason  of  cracks 
which  had  developed  in  the  surrounding  masonry,  smoke 
found  its  way  therefrom  through  the  plaintiff's  half  of  the  party- 
wall  into  the  plaintiff's  drawing-room,  and  apparently  at  times 
also  into  his  dining-room,  causing  damage  to  his  decorations 
and  furniture.  The  plaintiff  accordingly  brought  an  action 
for  a  perpetual  injunction  to  restrain  the  nuisance. 

The  action  failed,  but  the  case  derives  additional  interest 
from  being  one  of  first  impression  on  the  question  as  to  what 
is  the  precise  nature  of  the  easements  impliedly  granted  or 
reserved  upon  the  division  of  a  party-wall  into  moieties,  and 
the  judgment  of  Parker,  J.,  is  instructive  as  elucidating  the 
principles  upon  which  such  implication  proceeds. 
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Mutual 
rights  and 
obligations. 


It  may  now  be  stated  as  a  general  proposition  that  if  a  man 
grant  a  divided  moiety  of  an  outside  wall  of  his  own  house  with 
the  intention  of  making  such  wall  a  party-wall  between  such 
house  and  an  adjoining  house  to  be  built  by  the  grantee,  the 
law  will  imply  the  grant  and  reservation  in  favour  of  the  grantor 
and  grantee  respectively  of  all  such  easements  as  may  be 
necessary  to  effectuate  the  common  intention  of  the  parties 
with  regard  to  the  user  of  the  wall,  the  nature  of  such  easements 
varying  with  the  particular  circumstances  of  each  case.1 

"  Thus,  if,  for  example,  it  is  within  the  contemplation  of  the 
"  parties  that  the  grantee  shall  support  the  roof  of  the  house 
"  he  intends  to  build  upon  that  moiety  of  the  wall  which  is 
"  comprised  in  the  grant,  the  other  moiety  of  the  wall  will  be 
"  subject  to  an  easement  of  lateral  support  for  the  benefit  of 
"  the  roof  when  erected  ;  and  similarly  the  grantee's  moiety  of 
"  the  wall  will  pass  to  him  subject  to  the  easement  of  lateral 
"  support  for  the  benefit  of  the  grantor's  roof  if  supported  by 
"  his  half  of  the  wall."  2 

So,  loo,  in  circumstances  similar  to  those  in  Jones  v. 
Pritchard,*  there  will  arise  by  implied  grant  and  reservation  in 
favour  of  grantee  and  grantor  respectively  all  such  easements 
as  are  necessary  to  enable  the  grantor  and  grantee  each  to  use 
t  he  Hues  connected  with  fireplaces  on  his  side  of  the  wall.4 

Again,  either  owner  of  a  divided  moiety  would  be  entitled 
to  execute  repairs  and  do  all  such  other  acts  on  the  property  of 
I  he  oilier  owners  as  would  be  reasonably  necessary  to  the 
continued  enjoyment  of  the  easements.5 

So,  too,  in  similar  circumstances,  neither  owner  would  bo 
liable  t<>  the  other,  if  owing  to  natural  decay  or  otherwise  his 
moiety  of  the  wall  fell  into  such  a  condition  that  the  easements 
t<i  which  il  was  subject  became  difficult  or  impossible  of  exercise, 
I'm-  apart  from  any  special  local  custom  or  express  contract 


1  (lltits)  I  Oh.  ;,i  pp.  635,  li.'li)  ;  21 
I  I,.  K.  :.l   p.  310. 

Ibid., citing  Richards  v.  Ro*e(1853), 
QExch.,  L'ls  ;  L':i  I,.. I.  Exoh.,  3  ;   Lytteh 

Tim*  Co.,  1  til.  v.  WarnerB,  Lid. 
1 1907)     X j •  1  ■    <'■■.,   I7ii. 


:<  (1 90S)  I  Oh.,  0:10  ;  24  Times  0.  H., 
309. 

4  (1908)  I  oh.  ;>l  p.  * i : t T  ;  24  Times 
I,.  R,  at  p.  310. 

■'•  (1908)  l  oh.  al  p.  r,:ss  ;    '24  Times 

\..    10  at   p.   311. 
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each  would  bo  subject  to  the  general  rule  that  the  owner  of  a 
servient  tenement  is  not  bound  to  execute  any  repairs  necessary 
to  ensure  the  enjoyment  or  convenient  enjoyment  of  the  ease- 
ment by  the  owner  of  the  dominant  tenement.1 

Similarly,  each  must  conform  to  the  principle  that  the 
owner  of  a  servient  tenement  cannot  so  deal  with  it  as  to  render 
the  easement  over  it  incapable  of  being  enjoyed,  or  more  difficult 
of  enjoyment,  by  the  owner  of  the  dominant  tenement.2 

Finally,  it  may  be  observed  that  the  primary  easement 
which  was  established  in  Jones  v.  Pritchard,3  was  the  right 
of  the  defendant  to  allow  smoke  to  pass  from  his  fireplace 
into  the  flue  connected  therewith,  notwithstanding  that  at 
any  point  of  its  passage  up  the  flue  it  might  pass  from 
the  defendant's  moiety  into  the  plaintiff's  moiety  of  the 
flue. 

Subject,  however,  to  any  such  implied  easements  the 
respective  owners  of  divided  moieties  of  party-walls  are,  like 
any  other  owners  of  servient  tenements,  free  to  deal  with 
their  respective  moieties  in  any  way  they  please.4 

Where  a  party- wall  is  the  subject  of  a  tenancy  in  common,  Mutual  rights 
according  to  the  first  meaning  assigned  to  it  in  Watson  v.  J'Sns'ofco" 
Gray,5  an  ouster  from  the  use  of  the  wall  by  either  tenant  in  owners  of  un- 
common of  the  other  will  sustain  an  action  for  trespass  by  the  ^JJi  e 
latter.6 

In  special  Acts  requiring,  or  relating  to,  the  construction  of 
party  walls,  there  is,  in  the  absence  of  express  provision,  no 


1  (1908)  1  Cli.  at  p.  6.37  ;    24  Times  obstruction  on  it  (Walton  v.  Gray,  ubi 
L.  II.  at  p.  310.  sup. ;       Kanakayya     v.     Narasimhula 

2  Ibid.  (1890),   I.   L.   R.,    19   Mad.,    38).     But 

3  (1908)  1  Ch.  at  p.  639;    24  Times  either  tenant  in  common  may  repair 
L.   K.,  309  (311).  the   party -wall,    or   pull   it   down    and 

4  (1908)  1  Ch.  at  p.  636;    24  Times  rebuild  it  with  no  material  alteration 
L.  R.  at  p.  310.  without  being  a  trespasser,  Colebeck  v. 

s  (1880)  14  Ch.  D.,  192  (194).  Girdlers  Co.  (1875),    1   Q.  B.  D..  234  ; 

8  Stedman  v.  Smith  (1851),  8  E.  &  B.,  45  L.  J.   Q.  B.,  225;    Standard  Bank 

1  :   26  L.  J.  Q.  B.,314;    Watson  v.  (fray,  of  British  S.  America  v.  Stokes  (1878), 

vbisup.     Such  as  the  destruction  of  the  9  Ch.  D.,  68;    Cubitt  v.  Potter  (1829), 

wall  without  rebuilding,  or  with  rebuild-  8   B.    &    C.    257;     Stedman    v.    Smith, 

ing  involving  a  loss  of  identity  (Stedman  ubi  sup. 
v.  Smith,  ubi  sup.),  or  the  placing  of  an 
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presumption  that  a  wall  which  is  a  party-wall  (as  belonging  to 
two  persons  as  pari  owners]  up  to  part  of  its  height,  is  a  party- 
wall  for  the  whole  of  its  height,  for  a  wall  may  be  a  party-wall 
up  to  a  certain  height,  and  above  that  height  be  the  separate 
property  of  one  of  the  owners.1 

In  carrying  out  building  operations,  each  part-owner  is 
bound  to  see  that  reasonable  precautions  are  taken  to  protect 
the  wall  from  injury,  and  is  under  the  same  liability  for 
damage  caused  to  the  wall  through  the  negligence  of  his 
contractor,-  as  in  other  cases.2 

1   Weston    v.    Arnold   (1873),    L.    R.  -  Hughes  v.  Percival  (Ls.s:t),  S  App. 

8  Ch.  App.,   lusi  :    Vrury  v.  A.  di  N.       (Jus..  4*3,  and  see  supra,  Part  IV,  (J. 
.  I  a.,-.  Oo.-op.  Soc.  (I  siiii),  i'  Q.  i:.,  -211. 
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Miscellaneous  Easements  and  Miscellaneous  Eights 
not  amounting  to  easements. 

It  is  proposed  to  dovotc  this  chapter  to  an  examination  of 
those  two  classes  of  rights  which,  by  reason  of  not  falling 
within  the  four  well-known  classes  of  easements  which  formed 
the  subject  of  the  last  chapter,  may  be  described  respectively 
as  "  Miscellaneous  Easements,"  or  "  Eights  in  the  nature  of 
Easements,"  and  as  "  Miscellaneous  Eights  not  amounting  to 
Easements." 

In  the  former  category  it  is  intended  to  deal  with  those 
easements  which  are  of  the  character  of  nuisances,  and  those 
miscellaneous  easements  which  are  not  of  the  character  of 
nuisances  and  comprise  easements  arising  by  custom  such 
as  rights  of  privacy  and  of  other  kinds,  and  the  no  less 
important  easements  of  fishery  and  pasturage. 

In  the  latter  category  will  be  discussed  rights  in  gross, 
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such  as  public  and  private  rights  of  way  and  profits  a  prendre 
in  gross,  rights  of  prospect  and  other  rights  which,  though 
partaking  of  the  nature  of  easements,  do  not  amount  to 
easements  in  contemplation  of  law. 


Acquired  by 
prescription. 

Time  from 
which  pre- 
script ion  he- 
gins  to  run. 


Part  I. — Miscellaneous  Easements,  or  Bights  in  the  nature 
of  Easements. 

A. — Easements  of  the  character  of  nuisances. 

The  comfortable  and  wholesome  enjoyment  of  property 
requires  that  neighbours  should  mutually  abstain  from  com- 
mitting injurious,  noxious,  or  offensive,  acts,  or  carrying  on 
injurious,  or  offensive,  trades,  or  occupations,  on  their  respective 
premises. 

In  certain  circumstances,  and  under  certain  conditions,  the 
disregard  of  this  necessary  canon  of  property  becomes  in  the 
eye  of  the  law  a  nuisance,1  for  which  relief  may  be  granted  by 
injunction  or  damages,  or  both. 

But  nuisances  may  be  protected,  or,  as  has  been  quaintly 
said,  "  hallowed  "  2  by  prescription. 

The  exercise  of  a  noxious,  injurious,  or  offensive,  act,  trade, 
or  occupation  for  a  period  of  twenty  years  will  create  a 
prescriptive  right  to  the  continuance  of  the  nuisance.3 

The  period  of  prescription  will  begin  to  run,  not  necessarily 
from  the  time  that  the  particular  act,  trade,  or  occupation 
commenced,  but  from  the  time  that  the  nuisance  first  became 
pi  rcepl  il»le  as  an  actionable  wrong  to  the  party  complaining.4 

And   this  ride  proceeds  on  the  principle  that  user  which 


1  As  instances  oi  sucfa  a  nui  jance,  see 
[ndian  Basements  Act,  s.  7,  ill.  (b),  (c), 
and  (/),  App.  Nil. 

-  Per  Vaughan,  .).,  in  Bliss  \.  Hall 
1 1  338),  SScott,  500  .    I  Bing.  \.  »'..  L83. 

-1  Elliotson  v.  !■'<  <  ili'im  (1835),  2  -Bin;:. 
\.  C,  134;  -z  Semi,  171  ;  Bliss  v.  Hall, 

><  /'.  :     Tipping    \ .    St.     1 1  •  l<  n 
Smelling  <'<■.  ( 1863),    l    B.  &   S.,  608  ; 
<  /  "ni/i     \ .     Lamb)  rt    ( 1 867),     I  <•     I !., 
:;    Eq.,     113;     Earl   of   Harrington    \. 


Derby    Corporation    (1905),    1    Ch.    at 
p.  219. 

1  Flight  v.  Thomas  ( 1 839),  I  <>  A.  A  I':., 
590;  Murgatroyd  v.  Robinson  (1857), 
7  JO.  &  J}.,  391  ;  Goldsmith  v.  Tunbridge 
Wells  Improvement  Commissioners 
(I  siiii),  I..  |;.,  l  Ch.  App.,  349;  Stvwges 
v.  Bridgman  (  1879),  l  I  Ch.  D.,  .sr>-'  • 
Liverpool  Corporation  \.  II.  Coghill 
<i-  Sons,  I. hi.  (1918),  I.  Ch.  ^07. 
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is  secret  and,  therefore,  incapable  of  interruption  creates  no 
prescriptive  right.1 

From  this  rule  it  follows  that  a  man  has  no  right  to  eom- 
plain  of  a  nuisance  which  has  not  matured  into  an  casement 
until  he  is  prejudicially  affected  by  it.-  Mere  prospect  of 
injury  is  not  in  general  sufficient.3 

It  is  only  in  respect  of  private  nuisances  that  prescriptive 
rights  can  be  acquired. 

No  easement  arises  where  the  nuisance  is  a  common  or  No  easement 

it  •  ,  incase  of  pub- 

public  nuisance.*  Uc  nuisan£e< 

In  Weld  v.  Hornby,5  Lord  Ellenborough  observes  :    "  And  ]Veid  v- 
"  however  twenty  years'  acquiescence  may  bind  parties  whose  Hornby. 
"  private  rights   only  are   affected,   yet   the   public  have  an 
"  interest  in  the  suppression  of  public  nuisances,  though  of 
"  longer  standing." 

And  in  Bex  v.  Cross,®  the  same  judge  says  :  "  And  is  there  Bex  v.  Cross. 
"  any  doubt  that  if  coaches,  on  the  occasion  of  a  rout,  wait 
"  an  unreasonable  length  of  time  in  a  public  street,  and 
"  obstruct  the  transit  of  His  Majesty's  subjects  who  wish 
"  to  pass  through  it  on  carriages  or  on  foot,  the  persons 
"  who  cause  and  permit  such  coaches  so  to  wait  are  guilty  of 
"  a  nuisance  '?  .  .  .  The  King's  highway  is  not  to  be  used  as  a 
"  stable-yard.     It  is  immaterial  how  long  the  practice  may 


1  Sturgcs  v.  Bridgman  ;  Liverpool  Manchester  (1893),  2  Ch.,  87 ;  Alt.- 
Corporation  v.  H.  Coghill  &  Sons,  Genl.  v.  Corporation  of  Nottingham 
Ltd.,  ubi  sup.  (1904),    1    Ch.,    673;     Hindu    Bashini 

2  See  cases  mentioned  in  note  4  on  Chowdhrani  v.  Jahnabi  Chowdhrani 
last  page,  and  Kerr  on  Injunctions,  5th  (1896),  I.  L.  R.,  24  Cal.,  260  j  Lakshmi 
Ed.,  p.  157.  Narain    Banerjee    v.     Tara    Prosanna 

3  Kerr  on  Injunctions,  ubi  sup,  ;  and  Banerjee  (1904),  I.  L.  R.,  31  Cal., 
see  Att.-Genl.  v.  Council  of  Borough  of  944  ;  Gangabai  v.  Purshotam  Atmaram 
Birmingham   (1858),   4  K.   &   J.,    528.  (1907),  I.  L.  R.,  32  Bom.,  146. 

But  the  Court  may,  by  virtue  of  its  4  Weld  v.  Hornby  (1806),  7  East., 
jurisdiction  to  restrain  acts  which,  195  ;  Bex  v.  Cross  (1812),  3  Camp,, 
when  completed,  result  in  a  ground  of  225  ;  Att.-Genl.  v.  Corporation  of 
action,  interfere  before  any  actual  Bamsley  (1874),  9  W.  N.,  37  ;  Muni- 
nuisance  has  been  committed,  when  cipal  Commissioners  of  Suburbs  of 
it  is  satisfied  that  the  act  complained  Calcutta  v.  Mahomed  All  (1871), 
of  will  inevitably  result  in  a  nuisance,  7  B.  L.  R.,  499. 
see  Kerr  on  Injunctions,  ubi  sup.  5  (1806)  7  East,  at  p.  199. 
and      Att.-Genl.      v.      Corporation     of  6  (1812)  3  Camp,  at  p.  226. 

P.E.  13 
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Elements  of, 
and  nature  of 
relief  for, 
actionable 
nuisance. 


"  have  prevailed,  fur  no  length  of  time  will  legitimate  a 
"  nuisance."  1 

Mention  may  be  made  of  the  following  easements  of  the 
character  of  nuisances  : — ■ 

(1)  Easements  to  pollute  or  taint  air.2 

(2)  Easements  to  pollute  or  taint  water.3 

(3)  Easements  of  noise  or  vibration.4 
It  may  be  useful  at  this  stage  to  state  brieliy  the  principles 

by  which  the  Courts  are  guided  in  judging  what  constitutes 
an  actionable  nuisance — that  is,  a  nuisance  unfortified  by 
easement,  and  in  granting  relief  therefor.5 

These  principles  may  be  conveniently  grouped  under  the 
respective  headings  of  (1)  Interference  with  comfort,  (2)  Injury 
to  health,  (3)  Injury  to  property. 

(1)  Interference  with  comfort. — The  question  whether  the 
Court  will  restrain  a  nuisance  productive  of  nothing  more 
with  comfort,  than  sensible  personal  discomfort  must  depend  on  the  object 
and  duration  of  the  alleged  nuisance  and  the  circumstances 
of  the  locality  where  it  occurs,  and  on  pre-existing  conditions  ;  in 
each  case  this  is  a  question  of  degree  and  of  fact.6 

Neighbourliness  and  expediency  require  a  certain  degree  of 
mutual  forbearance,  otherwise  the  business  of  life  and  the 
reasonable  enjoyment  of  property  would  be  impossible. 
Thus,  it  has  been  said  that  "  the  law,  in  judging  what  consti- 
"  tutes  a  nuisance,  does  take  into  consideration  both  the 
"  object  and  duration  of  that  which  is  said  to  constitute  the 
"  nuisance."  7 


Grounds  of 
relief  for 
interference 


1  I.e.  a  public  nuisance. 

*  -S'eel.  E.  Act,  a.  7.  ill.  (h),  App.  VII, 
and  Chap.  III.   Part  I. 

a  See  i.  E.  let,  3.  7,  ill.  (/),  App. 
VII.  and   Chap.   III.    Pari    III.   F  (1). 

4  Sec  Elliotson  v.  I11  thorn  (1835),  - 
Bing.  X.  C.  134  ;  1'  Scott,  174  ■ 
Soltau  v.  De  Held  (1851),  2  Sim. 
N.  S.,  133;  Crump  v.  Lambert  (ls<>7), 
L,  1:.,  •'!  lv|..  U3j  Sturgea  v.  Bridg- 
man  (1870),  I  I  Ch.  D.,  852  ;  I.  E. 
Act,  s.  7,  ill.  (c),  App.  \  II. 

4  6'ce  (his  subject  further  treated  in 
connection    with    the    disturbance    oi 


natural  rights  in  general  and  in  par- 
ticular, in  Chap.  V. 

6  St.  Helen's  Smelting  Co.  v.  Tipping 
(1865),  II  Jl.  J..  ('.,  042  ;  35  L.  J.  Q. 
B.,  •>()  :  ;m<l  see  Municipal  Commis- 
aionera  of  Suburbs  of  Calcutta  v. 
Mahomed  Ali  (1871),  7  B.  L.  R.,  499 
(508)  :  Harrison  v.  Southwark  and 
Vauxhali  Water  Co.  (1891),  2  Ch., 
409  j  Poleue  Alfieri  Ltd.  v.  Rushmcr 
(1907),  .\|>p.  Oas.,  121. 

7  Per  Vaughan  Williams,  J.,  in 
Harrison  v.  Southwark  and  Vauxhali 
Water  Co.,  ubi  sup.  at  p.  411. 
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If  a  man  lives  in  a  town  he  must  submit  to  the  discomfort 
arising  from  those  operations  which  may  be  carried  on  in  his 
immediate  locality  and  which  are  actually  necessary  for  trade 
and  commerce,  and  also  for  the  enjoyment  of  property,  and 
for  the  benefit  of  the  inhabitants  of  the  town  and  the  public  at 
large.1 

And  he  must  also  to  a  considerable  extent  put  up  with 
such  discomforts,  as  noises  and  odours,  which  are  inseparable 
from  his  neighbourhood  and  condition  of  life.2 

On  the  other  hand,  when  these  considerations  are  not 
present  or  do  not  apply,  the  Court  will  restrain  a  nuisance 
productive  of  material  discomfort,  whether  such  nuisance  takes 
the  form  of  smoke  unaccompanied  by  noise  or  noxious  vapours,3 
noise  alone,4  or  of  offensive  vapours  not  injurious  to  health,5 
or  of  vibration.6 

(2)  Injury  to  health. — Where  there  is  material  injury  to  health  For  injury  to 
the  Court  will  always  restrain  the  continuance  of  a  nuisance.7  ' 

And  it  is  no  answer  that  the  public  are  benefited  by  the 
carrying  on  of  the  particular  act  or  trade,8  or  that  the  person 
carrying  it  on  derives  no  profit  from  it.9 

1  St.  Helen's  Smelting  Co.  v.  Tipping,  315;  20  L.  <L  Ch.,  433;  Crump  v. 
ubi  sup.  ;  .  and  see  Municipal  Commis-       Lambert,  ubi  sup. 

sioners     of    Suburbs     of    Calcutta    v.  6  Colwell    v.    St.    Pancras    Borough 

Mahomed  Ali,  ubi  sup.  at  p.  509.  Council  (1904),  1  Ch.,  707. 

2  Ball  v.  Ray  (1873),  L.  R.,  S  Ch.  7  Stockport  Waterworks  Co.  v.  Potter 
App.,  467,  471;  Bai  Bhicalji  v.  (1864),  3  H.  &  C,  300;  Goldmiid  v. 
Pirojshaw  Jivanji  (1915),  I.  L.  R.,  40  Tunbridge  Wells  Improvement  Com- 
Bom.,  401.  It  is  of  course  otherwise  missioners  (1866),  L.  R.,  1  Ch.  App., 
when  the  noises  are  unusual  and  cause  349  ;  Att.-Genl.  v.  Mayor  of  Basing- 
material  discomfort,  Ball  v.  Bay,  stoke  (1876),  45  L.  J.  Ch.,  728,  and  see 
ubi  sup.  Municipal    Commissioners    of  Suburbs 

3  Crump  v.  Lambert  (1867),  L.  R.,  3  of  Calcutta  v.  Mahomed  Ali,  ubi  sup  ; 
Eq.,  409  ;  Salvin  v.  North  Brancepeth  Bai  Bhicalji  v.  Pirojshaw  Jivalji 
Coal  Co.  (1874),  L.  R.,  9  Ch.  App.,  (1915),  I.  L.  R,,  40  Bom.  401.  But 
705;  Land  Mortgage  Bank  of  India  v.  where  the  nuisance  affects  merely  the 
Ahmedbhoy  (1883),  I.  L.  R.,  8 Bom., p.  54.  comforts  of  life,   damages  may   often 

*  Elliotson    v.    Feetham,    ubi    sup.  ;  be  a  sufficient  remedy,  ibid. 

Sollau  v.  De  Held,  ubi  sup.  ;    Crump  8  Stockport  Waterworks  Co.  v.  Potter, 

v.     Lambert,     ubi     sup.  ;      Broder     v.  ubi  sup.  ;   and  .see  Att.-Genl.  v.  Council 

Saillard  (1876),  2  Ch.  D.,   692  ;    Land  of    Borough     of    Binning/tarn     (1858), 

Mortgage  Bank  of  India  v.  Ahmedbhoy,  4  K.  &  J.,  528. 

ubi  sup.  '■>  Att.-Genl.  v.  Mayor  of  Basingstoke, 

5  Waiter  v.  Selfe  {1851),  i  Be  G.&S.,  ubi  sup. 
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For  injury  to  (3)  Injury  to  property. — Material  injury  to  a  man's  properly 
property.  caused  by  the  carrying  on  of  another's  trade  or  occupation 
gives  rise  to  a  very  different  consideration  from  that  which 
arises  in  the  case  of  mere  personal  discomfort.  The  sub- 
mission required  from  persons  living  in  society  to  that  amount 
of  discomfort  which  may  be  necessary  for  the  legitimate  and 
free  exercise  of  the  trade  of  their  neighbours,  would  not  apply 
to  circumstances  the  immediate  result  of  which  is  sensible 
injury  to  the  value  of  property.1 

Where  there  is  material  injury  to  property  the  Court  will 
always  grant  relief.2 
Specific  Relief       In  India,  the  nature  of  the  relief  to   be  granted  for   an 
Act  and  Civil  actionable   nuisance   is    governed    by    the   provisions    of   the 

Procedure  °  "  x 

Code.  Specific  Relief  Act  3  and  the  Civil  Procedure  Code.4 

Nature  of  rjne  principles  upon  which  those  provisions  rest  are  drawn 

from  English  sources,5  and  may  be  shortly  stated  as  follows  : — 

1.  The  Court  will  not  grant  an  injunction  where  the  injury 
is  merely  temporary  or  trifling,  but  will  do  so  in  cases  where 
the  injury  is  permanent  and  serious.6 

2.  In  determining  whether  the  injury  is  serious  or  not, 
regard  must  be  had  to  all  the  consequences  that  flow  from  it, 
not  merely  as  to  the  comfort  or  convenience  of  the  occupier, 
but  also  as  to  the  effect  of  the  nuisance  upon  the  value  of  the 
estate  and  upon  the  prospect  of  dealing  with  it  to  advantage.7 

3.  Injury    rendering    property    materially    unsuitable    for 

1  St.  Helen'*  Smelting  Co.  v.  Tipping,  (1867),  36  L.  J.  Ch.,  530  ;   Att.-Genl.  v. 

vbi  sup.  ;    and  see  Municipal  Com/mis-  Gee  (1870),  L.  R.,  10  Eq.,  131  ;    Att.- 

eionera    of    Suburbs     of    Calcutta     v  Genl.   \.    Mayor  of  Basingstoke  (1876), 

Mahonud  .\li,  ubi  sup.  45  L.  J.  Ch.,  728,  and  see  Land  Mort- 

-  Ibid.,  and  see  Land  Mortgage  Bank  gage    Bank    of   India    v.    Admedbhoy, 

of  I  nil  "i  \.  Ahmedbhoy  (1883),  I.  L.  R.,  ubi    sup.  :      Colwell    v.     St.    Pancras 

8  Bom.,  35  ;    Ball  v.  Ray  (1873),  I-.  R.,  Borough  Council  (1904),  1  Ch.,  707. 

s  <  h.  A | »|..,  H>7.  7  Goldsmid   \.   Tunbridge    Wells  Im- 

J  Act   I  of  L  877,  88.  52  57,  App.  V.  provement  Commissioners  ;   Att.-Genl.v. 

*  Act    V   of    1908,   Order   XXXIX,  Gee;    Land  Mortgage  Bank  of  India  v. 

ml.      I    ...    \|.|>.  X.  Ahmedbhoy,     ubi     sup.       But     query 

r'  Laud   Mortgagi    Bank  oj   India   v.  whether    depreciation    in    value    is    in 

Ahmedbhoy,  ubi  sup.  itself   ;i    ground   of   action,   Colwell  \. 

'■  Cold. i, 'id   \.    Tunbridge    Wells  lm-  St.     Pancras     Borough     Council,     ubi 

provement  Commissioners  ( I  s<w>),  L.  R.,  sup.  a1  p.  711. 
I  i'Ii.  App.,  349;   LillywhiU  \.  Trimmer 
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the  purpose  to  which  it  is  applied,  or  lessening  considerably 
the  enjoyment  its  owner  derives  from  it,  will  be  relieved  by 
injunction  and  not  by  damages,1  provided  always  that  the 
nuisance  is  one  which  it  is  possible  to  remove2 

4.  Although  the  mere  apprehension  of  a  nuisance  is  not 
in  general  a  ground  for  the  interference  of  the  Court,3  yet 
if  some  degree  of  present  nuisance  exists,  the  Court  will  take 
into  account  its  probable  continuance  and  increase.4 

5.  The  balance  of  convenience  must  be  considered  where 
the  circumstances  of  the  case  demand  it.  Relief  by  way  of 
injunction  will  not  be  granted  where  the  exigencies  of  the  case 
are  altogether  disproportionate  to  the  consequences  that  would 
result  to  the  defendant  or  other  persons  from  the  granting  of 
such  relief.3 

G.  If  the  case  be  one  where  scientific  or  expert  evidence  is 
given,  the  Court  ought  mainly  to  rely  upon  the  facts  which  are 
proved  and  not  upon  the  conclusions  drawn  from  scientific 
investigations  however  valuable  they  may  be  in  aid,  or 
in  explanation  and  qualification,  of  the  facts  which  are 
proved.6 

7.  Acquiescence  7  in  the  nuisance,  or  undue  and  mislead- 
ing delay  in  bringing  the  action,8  will  deprive  the  plaintiff  of 
his  remedy. 

For  the  Court  to  refuse  relief  on  the  ground  of  acquiescence 


1  See  Land  Mortgage  Bank  of  India  v.  °  Goldsmid  v.  Tunbridge  Wells  Im- 
Altmedbhoy,  ubi  sup.  at  p.  67,  and  the  provement  Commissioners,  ubi  sup.  ; 
cases  there  collected.  and  see  Att.-Genl.    v.    Corporation    of 

2  See  Att.-Genl.  v.  Colney  Hatch  Nottingham  (1904),  1  Ch.,  673,  678, 
Lunatic  Asylum  (1868),  L.  R.,  4  Ch.  684;  Liverpool  Corporation  v.  H.  Cog- 
App.,  pp.  154,  157.  Mil  &  Sons,  Ltd.  (1918),  1  Ch.  307. 

3  See  supra.  7  De  Bussche  v.  Alt.  (1878),  8  Ch.  D., 

4  Goldsmid  v.  Tunbridge  Wells  Im-  p.  314.  Ibid.,  as  to  what  constitutes 
provement     Commissioners,     ubi     sup  ;  "  acquiescence." 

Land     Mortgage     Bank     of    India     v.  8  See  Johnson  v.   Wyatt  (1863),  2  De 

Ahmedbhoy,  ubi  sup.  at  p.  66.  G.  J.  &  S.,  18  ;   Hogg  v.  Scott  (1S74),  L. 

5  St.  Helen's  Smelting  Co.  v.  R.,  18  Eq.,  444;  Land  Mortgage 
Tipping  (1865),  11  H.  L.  C.  at  p.  644  ;  Bank  of  India  v.  Ahmedbhoy,  ubi  sup. 
Lillywhite  v.  Trimmer  (1867),  36  L.  .T.  at  p.  S5.  And  see  further  on  the 
Ch.,  530  ;  Att.-Genl.  v.  Guardians  of  subject  of  acquiescence  and  laches. 
Poor  of  Union  of  Dorking  (1881),  Chap.  IX,  Part  II,  B,  and  Chap.  XI, 
Jo  Ch.  D.,  595.  Fart  III  (1)  (b)  and  {c)  I.  D. 
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a  much  stronger  case  requires  to  be  made  out  at  the  hearing 
than  on  an  interlocutory  application.1 

8.  If  the  circumstances  of  the  case  require  it,  both 
injunction  and  damages  may  be  awarded  together  under  the 
Specific  Eelief  Act.2 

9.  The  injunction  granted  should  be  directed  to  restraining 
not  only  the  particular  act  complained  of,  but  also  the  use  of 
the  subject  of  the  nuisance  in  any  other  manner  so  as  to  cause 
damage  or  material  discomfort  and  annoyance  to  the  plaintiff.3 

10.  It  is  in  the  discretion  of  the  Court  to  grant  an 
injunction  where  it  is  necessary  to  prevent  a  multiplicity  of 
judicial  proceedings,4  and  the  exercise  of  this  discretion  is  called 
for  in  cases  where  a  man  in  order  to  assert  his  right  would, 
unless  relieved  by  injunction,  be  obliged  to  bring  a  series  of 
actions  for  every  additional  and  necessarily  recurring  injury  or 
annoyance  that  he  might  sustain.5 

General  prin-        The  general  principles  upon  which  the  Court  should  act  in 

ciples  sum-     deciding  whether  it  will  grant  an  injunction  or  award  damages 
notarised  in  °  .  °  °  ° 

SMfer  v.  City  are  concisely  summarised  by  A.  L.  Smith,  L. J.,  in  Shelfer  v. 

ih!inrhi'l,hi- ( 'ty  °f  London  Electric  Lighting  Co.,6  when  he  says  :    ,( In  my 

ingCo.  "  opinion  it  may  be  stated  as  a  good  working  rule  that  (1)  if 

"  the  injury  to  the  plaintiff's  legal  rights  is  small,  (2)  and  is 

"  one  which  is  capable  of  being  estimated  in  money,  (3)  and 

"  is  one  which  can  be  adequately  compensated  by  a  small 

"  money  payment,  (4)  and  the  case  is  one  in  which  it  would 

"  be  oppressive  to  the  defendant  to  grant  an  injunction,  then 

"  damages  in  substitution  for  an  injunction  may  be  given." 

1  Johnson  v.  Wyatt ;    Hogg  v.  Scott,  W.  R.  (Eng.),  805  ;    Goose  v.  Bedford 

vbi  sup.  ;    and  see  Att.-Genl.  v.  Colney  (1873),  21  W.  R.  (Eng.),  449. 
Hatch    Lunatic    Asylum    (IStiN),   I,.  R.,  4  Specific  Relief  Act,  s.  54  (e),  App. 

<1  Ch.  App.,  p.  ICO.     These  cases  shew  V. 

that  mere  delay  in  bringing  the  action  6  Att.-Genl.  v.  Council  of  Borough  of 

i-;  not  sufficient  per  ae  in  defeat  the  Birmingham  (ls5s),   4   K.   &  J.,   528 

right     to     relief.     And     see     furtheri  (546);     Grand  Junction  Canal  Co.   v. 

Chap.  XI.  Pari   HI,  (4)  (b).  Shugar  (1871),  L.  R.,  0  Ch.  App.,  483  ; 

-  J.iiikI   Mortgage    Haul,    of  India  v.  ('loins  v.  Staffordshire  Potteries  Water • 

Ahmedbhoy,  ubi  sup.  tvorks  Co.  (1872),  L.  R.,  8  Ch.  App., 

8  Fleming  v.  Hialop  (1886),  II  App.  125   (142);     Land    Mortgage   Bank   oj 

i       .    686}     and    see    Walter    v.    Selfe  India  v.  Ahmedbhoy  (1883),  1.   L.   K., 

(1861),  20  L.  J.  Ch.,  433  ;    I  De  G.  A  S.,  8  Bom.,  :s.r.  (68). 
115;    Roskell  v.    Whitworlh  (ls7l),   10  ,;  (1895),  1  Ch.  at  p.  322. 
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It  should  bo  observed  that  where  the  party  complaining  When  plaintiff 
has  proved  his  right  to  an  injunction  against  a  nuisance,  it  is?n.    ento 

1  D  J  °  injunction, 

no  part  of  the  duty  of  tho  Court  to  inquire  in  what  way  the  defendant  not 

party  committing  the  nuisance  can  best  remove  it.     The  plain-  Bideredexcept 

tiff  is  entitled  to  an  injunction  at  once  unless  the  removal  of  the  under  special 

nuisance  is  physically  impossible,  and  it  is  for  the  defendant  to  stances. 

find  his  way  out  of  the  difficulty  irrespective  of  the  inconvenience 

or  expense  to  which  he  may  be  subjected.1 

In  special  circumstances,  where  the  difficulty  of  removing 
the  nuisance  is  very  great,  the  Court  will  suspend  the  operation 
of  the  injunction  for  a  period  with  liberty  to  the  defendant  to 
apply  for  an  extension  of  time.2 

Liability  for  the  creation,  or  continuance,  of  a  nuisance  Who  are  liable 
depends  upon  the  obligation  of  the  defendant  to  prevent  or  0I  an,llhanc 
remove  it.     If  there  is  no  such  obligation  or  duty  on  his  part 
he  is  not  liable  for  the  nuisance.3 

The  existence  of  such  obligation  or  duty  makes  the 
person  continuing  the  nuisance  as  liable  as  the  person 
creating  it.4 

But  no  liability  for  the  continuance  of  a  nuisance  arises 
if  there  is  no  evidence  that  it  was  sanctioned,  approved, 
or  adopted  by  the  defendant  or  that  he  derived  benefit 
from  it.5 

Nor  is  there  any  liability  for  a  nuisance  the  real  cause 
of  which  lies  in  some  existing  state  of  things  on  the  plaintiff's 
land,  or  in  something  which  the  plaintiff  has  himself  done  on 
his  land.6 

The  plea  that  the  nuisance  commenced  before  the  party  Untenable 
complaining  of  it  came  in  its  way  is  no  legal  justification  of  the  p  e' 

1  Att.-Ge.nl.  v.  Colney  Hatch  Lunatic^  Greenivell  v.   Low  Beechburn  Coal  Co. 
Asylum  (1868),  L.  R.,  4  Ch.  App.,  146.  (1897),  2  Q.  B.,  165  ;    Hall  v.  Duke  of 

2  Ibid.  ;       and      see      Goldsmid      v.  Norfolk  (1900),  2  Ch.,  493. 
Tunbridge     Wells     Improvement     Com-  4  Broder  v.  Saillard  (1876),  2  Ch.  D., 
missioners  (1865),  L.   R,,   1   Eq.,    161  ;  692. 

L.  R.,  1  Ch.  App.,  349.  5  Saxby  v.  Manchester  and  Sheffield 

3  Rex  v.  Pedley  (1834),  1  Ad.  &  E.,  By.  Co.  (1869),  L.  R.,  4  C.  P.,  198. 
822;    40  R.  R.,  444;    Todd  v.  Flight  «  Chastey  v.  Ackland  (1S95),  2  Ch., 
(1860),  9  C.  B.  N.  S.,   377;    Pretty  v.  389. 

Bickmore  (1873),  L.  R.,  8  C.  P.,  401  ; 
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wrong.1     Nor  is  the  plea  tenable  that  if  a  third  person  had 

done  his  duty  the  nuisance  would  not  have  arisen,2  or  that  the 

nuisance  gives  a  countervailing  advantage  to  the  injured  party.3 

If  the  result  of  the  nuisance  be  to  cause  injury  to  health 

or  property,   the   plea   that  the   business   out   of  which  the 

nuisance  arose  is  being  carried  on  in  a  suitable  locality  is 

unsustainable.4 

Duties,  re-  The  present  subject  would  not  be  complete  without  some 

SiSitS'  reference  to  the  rights,  duties,  and  liabilities  of  public  bodies, 

of  public        such  as  Municipalities  and  Local  Boards  in  India,  in  relation 

bodies  in  rela- 

tion  to  nuis-    to  nuisances. 

auces-  It    occasionally   happens   that   nuisances    are   created    by 

public  bodies  in  the  sanitation,  or  attempted  sanitation,  of 
some  particular  locality,  or  in  the  performance  of  other 
municipal  work,  and  questions  commonly  arise  in  such  cases 
as  to  the  duties  and  responsibilities  of  these  public  functionaries 
to  the  general  body  of  ratepayers  on  the  one  side,  and  their 
liabilities  to  the  injured  party  on  the  other. 
Att.-Geni  v  ^n  Attorney-General  \.  Council  of  Borough  of  Birmingham,5 

Council  of  the  plaintiff  and  relator  was  the  owner  of  a  large  estate  through 
Birmingham,  which,  and  on  either  side  of  which,  flowed  a  river  which  some 
miles  above  the  plaintiff's  estate  joined  another  river.  Into 
this  latter  river,  at  different  points,  the  drainage  of  the  town  of 
Birmingham  and  its  neighbourhood  passed  by  means  of  various 
small  sewers,  and  the  sewage,  owing  to  the  distance  which  it 
had  to  travel  and  to  its  flowing  through  a  variety  of  small 
outlets,  became  gradually  purified  by  filtration  before  reaching 
the  plaintiff's  estate  and  had  perceptibly  no  effect  upon  the 
waters  of  the  former  river  which  were  comparatively  pure  and 
clear,  were  well  filled  with  fish,  and  from  time  immemorial 

1  Bliss  v.  Hull  (1838),  5  Scott,  500;       Lodge  Holes  Colliery  Co.,  Ltd.   (1907), 
I   Bing.  X.  C.   L83;    Municipal  Com-       1  K.  B.,  78  (91). 

missioners   of  Suburbs   of  Calcutta   v.  '  St.  Helen's  Smelting  Co.  v.  Tipping 

Mahomed   Mi  (1871),    7   B.    L.    R.   at  (1865),  11  H.  L.  C,  042;    Municipal 

ji.  508.  Commissioners  of  Suburbs  of  Calcutta  v. 

2  Att.-Qenl.  v.  Scott  (1904),   1   K.  1?.,  Mahomed   Mi   (1871),    7    B.    L.    R.    at 
I'M.  p.  500. 

:|   Bex  \.    Ward  (1836),    l  Ad.  &    E.,  •"■  (1868)  I  K.  &  J.,  528. 

384  j     Wednesbury  Corporation  v.   The 
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had  been  used  by  tho  proprietors  of  land  along  the  river  for 
brewing,  and  for  agricultural  and  domestic  purposes. 

By  a  local  Act  the  defendants  were  empowered  effectually 
to  drain  the  town  of  Birmingham,  and,  in  the  professed  dis- 
charge of  such  powers,  they  constructed  a  large  main  sewer 
through  which  the  whole,  or  by  far  the  greater  portion,  of  the 
sewage  of  the  town  of  Birmingham  and  its  neighbourhood  was 
emptied  and  discharged  into  the  former  river,  by  which  means 
a  very  considerable  additional  area  of  sewage,  as  compared 
with  the  old  system,  was  carried  off  from  the  town  and  its 
neighbourhood. 

The  result  of  the  new  system  of  sewage  was  to  cause 
so  serious  a  pollution  of  the  water  of  the  former  river  that  fish 
could  no  longer  live  there,  cattle  could  no  longer  drink  of  tho 
water,  and  sheep  could  no  longer  be  washed  there. 

In  granting  relief  to  the  plaintiff  by  interim  injunction, 
the  Court  arrived  at  the  following  conclusions  : — 

1.  That  public  works  ordered  by  legislative  enactment 
must  be  so  executed  as  not  to  interfere  with  the  private  rights 
of  individuals  ;  l  and  that  in  deciding  on  the  right  of  a  single 
proprietor  to  an  injunction  to  restrain  such  interference,  the 
circumstance  that  a  vast  population  will  suffer  unless  his  rights 
are  invaded  is  one  which  the  Court  cannot  take  into  con- 
sideration.2 

2.  That  in  such  circumstances  it  is  not  the  function  of  the 
Court  to  sit  as  a  committee  for  public  safety,  but  to  interpret 
what  powers  have  been  given  to  the  defendants,  and  to  decide 
what  the  rights  of  private  individuals  are,  and  whether  such 
rights  have  been  infringed. 

3.  That  the  defendants  were  not  justified  in  so  carrying 
out  the  operations  required  of  them  as  to  produce  the  results 
complained  of  by  the  plaintiff. 

1  And     see     Att.-Genl.     v.     Dorking  2  But  see  infra,  Att.-Genl.  v.  Dorking 

Union,   ubi  sup.    at   p.    009;     Earl   of  Union  (1882),  20  Ch.  D.,  595,  for  tho 

Harrington  v.  Derby  Corporation  (1905),  circumstances   under  which   the   Court 

1    Ch.    at    p.    222;     liai    Bhicalji    v.  will  be  justified  in  refusing  an  injunction 

Pirojshaw    Jivanji    (1915),    I.    L.    R.,  on    the    principle    of    the    balance    of 

40  Bom,,  401.  convenience. 
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4.  That  assuming  the  inhabitants  of  Birmingham  to  have 

possessed  the  right,  before  the  passing  of  the  Act  in  question, 

to  drain  their  houses  into  the  former  river,  such  circumstance 

would  not  authorise  the  defendants  to  employ  a  new  system 

of  drainage  causing  injury  to  the  plaintiff. 

Att.-Ge.nl.  v.  In  Attorney-General  v.  Colney  Hatch  Lunatic  Asylum  l  it 

l  a '!m!'ic  "    '   was  decided  that  it  is  the  duty  of  the  Court  in  each  case  to 

Asylum.         determine  what  powers  have  been  given  to  public  bodies  by 

the  particular  enactment  under  which  they  profess  to  act,  and 

to  see  that  those  f mictions  are  duly  administered,  and  that 

unless    the    act    done    causing    the    nuisance    was    absolutely 

necessary   for  the   purpose   of  the   object   of  the   enactment 

and  clearly  provided  for  by  the  legislature,  the  public  body 

doing    such     act    is     responsible    for    the   injury    resulting 

therefrom. 

In  such  a  case  it  is  no  answer  to  an  information  at  the 

relation  of  a  Local  Board  of  Health  to  abate  a  nuisance  arising 

from  sewage,  that  the  Board  of  Health  has  power  itself  to 

remedy  the  evil  by  making  sewers  ;    because  it  is  the  duty 

of   the   Board   to   prevent   a  nuisance  arising  in  its   district 

instead  of  putting  the  ratepayers  to  the  expense  of  additional 

works. 

Att.-Ge.nl.  v.  In  Attorney-General  and  Dommes  v.  The  Mayor  of  Basing- 

]['!'; »;''i,kr     stohe,2  it  was  held  that  a  corporation  which  suffered  sewage  to 

continue  to  run  from  a  drain  in  the  town  into  the  plaintiff's 

canal,  and  thereby  created  a  nuisance,  and  caused  damage  to 

the  plaintiff,  was  liable  to  be  restrained  by  injunction  from 

continuing  such  nuisance  and  damage,  and  that  the  plea  that 

tin-  defendants  derived  no  profit  from  the  works  causing  the 

nuisance  was  no  answer  to  the  plaintiff's  case. 

Att.-Genl.  r.         Attorney-General  v.  Guardians  of  Poor  of  Union  of  Dork- 

'■ /;";-  t  ma  s  is  an  important  case. 

Poor  a]  (  nion      ■'  ' 

of  Dorking.  The  information  and  action  were  brought  by  the  owner  of 

a  house  and  grounds  in  the  parish  of  Dorking  for  the  purpose 


1  (istis,  i..  i:..  i  ci,.  A,,,,.,  i  in.  »  (issl1)  20  oil.  1).,  r,<)r,. 

-  (IsT'i)   15  L.  .1.  oh.,  720. 
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of  restraining  the  defendants,  as  the  local  authority  under  the 

Public  Health  Act,  ltt7.r>,  from  causing  or  permitting  the  sewage 
from  the  town  of  Dorking,  other  than  sewage  so  conveyed  by 
prescriptive  right  before  the  commencement  of  the  action,  to 
flow  in  an  impurified  state  into  the  brook  which  bounded  the 
plaintiff's  land  so  as  to  create  a  nuisance. 

It  was  alleged  in  the  statement  of  claim  that  the  sewage 
of  the  town  which  drained  into  the  aforesaid  brook  had  greatly 
increased  by  reason  of  the  growth  of  the  town,  and  was 
becoming  more  and  more  of  a  nuisance  and  an  injury  to  the 
neighbourhood  and  to  the  plaintiff  himself  and  his  family  ; 
that  the  defendants  were  using  sewers,  drains,  and  outfalls 
connected  with  the  town  for  the  purpose  of  conveying  sewage 
into  the  said  brook  without  such  sewage  being  purified  or 
freed  from  foul  matter  ;  that  the  principal  sewers  were  vested 
in  the  defendants,  and  that  new  buildings  were  continually 
erected  in  the  town,  and  new  drains  from  them  were  con- 
nected with  the  sewers  vested  in  the  defendants,  so  that  the 
quantity  of  filthy  sewage  was  continually  increased  ;  and  that 
the  persons  by  whom  such  connections  were  made  had  not 
acquired  any  prescriptive  right  to  drain  into  the  sewers  ;  that 
the  defendants  had  made  bye-laws  obliging  persons  building 
new  houses  to  connect  their  drains  with  the  sewers  and  for- 
bidding them  to  drain  into  cesspools  ;  and  that  the  defendants 
had  attempted  to  carry  out  a  scheme  for  constituting  a  united 
district  for  dealing  with  sewage  which  had  proved  abortive, 
and  were  taking  no  other  measures  to  remedy  the  nuisance 
and  injury  complained  of. 

The  defendants  denied  the  nuisance  ;  they  asserted  that 
the  principal  sewers  had  been  made  and  used  for  at  least 
twenty-four  years,  and  long  before  the  plaintiff  came  to  reside 
in  his  house  ;  that  the  sewers  were  not  vested  in  them  but  in 
the  Highway  Board  ;  that  they  had  not  used  or  made  any 
sewers,  drains,  or  outfalls  connected  with  the  town  of  Dorking, 
and  that  they  had  no  power  to  prevent  owners  of  houses  from 
making  connections  with  the  public  sewers  or  using  the 
sewers  ;    and  that  the  bye-law  directing  builders  to  make  a 
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connection  with  the  sewers  had  not  been,  and  would  not  be, 
acted  upon  until  some  proper  scheme  of  drainage  had  been  com- 
pleted. They  stated  the  efforts  they  had  made  and  were  making 
to  constitute  a  system  of  drainage,  and  alleged  that  a  scheme 
for  such  purpose  was  before  the  Local  Government  Board. 

It  was  found  that  the  defendants,  in  order  to  construct  a 
new  system  of  drainage,  which  is  what  they  had  to  do,  and 
what  they  intended  to  do  when  they  could,  were  obliged  to 
acquire  land,  and  that  they  had  endeavoured  to  acquire  land, 
but  had  not  been  successful. 

The  Appeal  Court,  in  affirming  the  order  of  Hall,  V.C., 
dismissing  the  information  and  action  with  costs,  decided  as 
follows  : — 

(1)  A  Local  Sanitary  Authority  in  whom  the  sewers  are 
vested  have  only  a  limited  ownership  in  them.1  This  does  not 
give  them  the  right  to  stop  up  the  sewers  and  thereby  cause 
a  serious  nuisance  to  the  inhabitants  of  the  district  whose 
drainage  it  is  their  duty  to  protect  and  perfect.2 

(2)  Such  limited  ownership  carries  with  it  a  limited 
responsibility,  and  although,  perhaps,  the  Local  Sanitary 
Authority  might  obtain  an  injunction  to  restrain  persons  from 
using  the  sewers  who  had  no  right  to  do  so,  a  landowner  com- 
plaining of  the  nuisance  cannot  bring  an  action  against  them 
for  not  doing  so  ;  because  an  action  cannot  be  maintained 
either  at  law  or  in  equity  to  compel  a  person  to  bring  an  action 
for  the  purpose  of  restraining  a  nuisance  which  he  cannot 
himself  prevent.3 

.Mi  feasance  (3)  The  remedy  against  a  public  body  for  nuisance  pro- 

and    aonfeas-  (.,,(.(|s    upon    the   ground   of   misfeasance    (or   the   active   and 

unauthorised  commission  of  a,  nuisance)  as  distinguished  from 

uonfeasance  (or  the  passive  acquiescence  in  the  continuation 

of  a  |>iv\  iously  exist  bag  nuisance). 4 


1  ,s\ .     also    Earl    of    Harrington    v.  *  Att.-Genl.   v.    Dorking   Union,  ubi 

Derby  Corporation   (1905),    l    Ch.,   206  sup.  al   p.  609;    Earl  of  Harrington  v. 

(220).  Derby  Corporation,  ubi  sup.  at  pp.  206, 

-  Ibid.  223,   224,   225  ;    Maguire  v.    Liverpool 

:i  Sr,    also    Earl    oj    Harrington    \.  Corporation  (1905),   I    K.   I'..,  ~>>~ 

l)t  rby  <  Corporation,  ubi  nip. 
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(1)  If  the  Local  Sanitary  Authority  arc  neglecting   their  Remedy  by 
duties    in    providing    a    sufficient    sanitary    scheme    fur    the mandamus- 
neighbourhood   the   remedy   of   the   aggrieved   landowner   is 
by  mandamus. 

(5)  In  dealing  with  the  question  of  granting  an  injunction  Balance  of 
to  restrain  the  continuance  of  an  existing  stale  of  things  which  convemence- 
can  otherwise  only  be  stopped  by  the  exercise  of  parliamentary 
powers,  the  Court,  in  exercising  what  is  a  very  delicate  juris- 
diction, must  always  consider  the  balance  of  convenience. 

In  such  a  case  it  would  not  be  right  to  grant  an  injunction 
the  effect  of  which  would  be  to  cause  a  most  serious  injury  to 
a  town  or  district  and  its  inhabitants. 

When,    conversely    to    the    cases    above    considered,    the  Rights  and 
general   body   of   ratepayers    becomes   the   injured   party   by  body  as*"1 
reason    of    damage    done    to    property    vested    in    the  Local  trustees  for 
Authority,  the  latter  as  trustee  for  the  former  of  the  damaged  payers, 
property,  and  of  all  rights  and  amenities  incident  thereto,  is 
entitled  as  against  the  wrongdoer,  and  bound  in  its  capacity  as 
trustee,  if  the  proper  discharge  of  its  duty  to  the  ratepayers  so 
requires,  and  in  the  absence  of  mala  fides,  to  insist  on  the  full 
legal  remedy.1 

And  where  the  Legislature  has  invested   a  public    body  Discretion  of 
with  powTers  for  a  particular  purpose  and  has  given  it  a  (lis-  f^,  ^  ^  5 ' 
cretion  in  the  manner  of  exercising  such  powers,  the  Court  exercised. 
will  not  interfere  with  such  discretion  so  long  as  it  is  exercised 
bond  fide  and  reasonably,  and  relates  to  something  which  is 
within  the  limits  of  the  authority  conferred.2 

An  injunction  is  not  the  only  remedy  for  breach  of  a  statute  Injunction 
by  a  public  body,  and  the  plaintiff  in  such  a  case  is  not  entitled  remedy0"  y 
to  an  injunction  as  of  right.  against  a 

public  body. 

1    Wednesbury   Corporation    v.    Lodge  mining  operations.  Lodge  Holes  Colliery 

Holes     Colliery     Co.,     Ltd.     (1907),     1  Co.,    Ltd.    v.    Wednesbury   Corporation 

K.     B.,     78.     This     principle     is     not  (1908),    App.    Cas.    323,    as    to    which, 

affected  by  the  decision  of  the  House  see  infra,  Part  II,  A  (2). 
of  Lords   in  the  same   case,  reversing  2 ;  Westminster  Corporation  \.  London 

the  Court  of  Appeal,  on  the  question  and  X.- 11".  I!y.  Co.  (1905),  App.   Cas., 

of    the   measure   of   damages   for  sub-  426. 
sidence     caused     to     a     highway     by 
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Though,  in  such  an  action,  a  remedy  by  damages  would  be 
impossible,  there  is  a  remedy  by  declaration  as  well  as  by 
injunction,  and  an  injunction,  if  granted,  may  be  suspended,  or 
in  lieu  of  injunction  liberty  may  be  given  to  apply.  The  right 
to  an  injunction  is  not  absolute.1 


B. — Easement    not  of  the  Character  of  Nuisances. 

These  may  be  divided  into  the  following  classes  : — • 
(1)  Easements  arising  by  Custom.     (2)  Easements  of  Fishery 
in  England.     (3)   Easements  of  Fishery  in  India.     (4)   Ease- 
ments of  Pasturage.   (5)  Easements  relating  to  fences,  and  (G) 
Other  Miscellaneous  Easements. 

(1)  Easements  arising  by  Custom. 

Instances  have  already   been  given  of  these  easements.2 

Here  it  will  be  sufficient  to  notice  their  peculiar  characteristics. 

Difference  The   acquisition   of  an   easement   by  virtue   of  a   custom 

tfmand pre'-   differs  from  the  acquisition  of  an  easement  by  prescription  in 

Bcription.        that  prescription  belongs  only  to  the  individual,  whereas  custom 

must  appertain  to  many  as  a  class.3 

Upon  this  distinction  are  founded  the  rules  (a)  that  profits 
a  prendre  may  be  acquired  by  prescription  by  the  individual 
but  not  by  a  class  such  as  the  inhabitants  of  a  village  or 
parish,  or  by  the  public,  and  (b)  that  a  profit  a  prendre  cannot 
be  acquired  by  custom,  since  m  the  one  .case  the  prescription, 
and  in  the  other  case  the  custom,  would  be  void  for  unreason- 
ableness  as  tending  to  the  entire  destruction  of  the  property.4 

1   Att.-Oenl.     v.     Birmingham,     Tame  (1SS0).  l.'t,  191:    CalcivariVs  case  (1607), 

and     Ilea     District     Drainrt'jc     Hoard  *>    Rep.    696  :     Orimstead    v.    Marlowe 

(HMO),    I    Ch.     is,    per    Farwell,    L.J.,  (171)2).     I     T.     R.,     717;      Blewett    v. 

at  pp.  69,  60.  Tregonnmg   (1835),   :i   A.   &    E.,   554; 

-  See  Chap.  I.  Pari   I.  Bland  v.  Lipscombe  (1854),  -1  E.  &  B., 

»  Abbotv.  Weekly  (1677),  1  Lev.,  176 ;  713«.  ;    Race  v.    Ward  (1858),  4  E.  & 

Mouneey  v.  Ismay  (1866),  '■'>  II.  a    C,  B.,    p.    705;     Lord   Rivers    \.    Adams 

186;     :si    I-   .).,    Exoh.,   62;    and   see  (1878),    ::    Exoh.    D.,    : t « 1 1  ■     is    L.    .1. 

Brocklebanl     v.     Thompson    (1903),    -  Exoh.,      17;      Lvchmecput     Singh     v. 

Ch.,  :!  I  I.  SadauUa  Nushyo  ( lss2),  J.  J,.  R., !)  Cal., 

1  Williams   <>n    Rights   of   Common  0'.»s  ,   Tilbwy  v.  Silva  (1890),  46  Ch.  D., 
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In  Gateward's  case  l  it  was  said,  "  another  difference  was  Gaieward'a 
"taken,  and  agreed,  between  a  prescription  which  always  is  CfWC' 
"  alleged  in  the  person,  and  a  custom,  which  always  ought  to 
"  be  alleged  in  the  law  ;  for  every  prescription  ought  to  have  by 
"common  intendment  a  lawful  beginning,  but  otherwise  it  is 
"  of  a  custom  ;  for  that  ought  to  be  reasonable,  ex  certd  causd 
"  rationabili  (as  Littleton  saith)  usitata,  but  need  not  be  intended 
"  to  have  a  lawful  beginning."  2 

Thus,  the  custom  by  virtue  of  which  an  easement  is  claimed  Custom  mutst 
must  be  reasonable  and  certain,  otherwise  no  easement  will  be  be  ]rcas'jnablc 

aim  certain. 

acquired.3 


98 ;  Lord  Fitzhardinge  v.  Purcell 
(1908),  2  Ch.,  139  ;  Lord  Chesterfield  v. 
Harris  (1908),  2  Ch.  397  (408)  (411) 
(412);  (1911),  A.  C.  623  (631)  (638). 
But  the  inhabitants  of  a  borough, 
though  not  themselves  burgesses,  may 
claim  a  prescriptive  profit  a  prendre 
through  the  Corporation  of  their 
borough  under  its  corporate  title, 
Boteler  v.  Bristow,  Year  Book,  15 
Ed.,  4,  296.,  326.  ;  White  v.  Coleman, 
Freen  134;  3  Keb.  247  cited  in 
Goodman  v.  Mayor  of  Saltash  (1882), 
7  App.  Cas.  at  pp.  660,  664.  In 
Goodman  v.  Mayor  of  Saltash  (1882), 
7  App.  Cas.,  633,  where  two  of  the 
free  inhabitants  of  ancient  tenements 
in  the  Borough  of  Saltash  claimed 
against  the  Corporation  a  right  of 
dredging  for  oysters  and  the  usage 
was  shewn  to  have  existed  as  of  right 
and  without  interruption  in  such  a 
manner  as  would  support  a  claim  by 
prescription,  the  rule  laid  down  in 
Gateward's  case  was  got  over  by 
presuming  a  legal  origin  to  have  arisen 
out  of  a  supposed  grant  to  the  Corpora- 
tion in  trust  for  the  free  inhabitants  of 
ancient  tenements  within  the  Borough. 
But  the  principle  of  Goodman  v. 
Mayor  of  Saltash  cannot  be  invoked  hi 
aid  of  a  right  which  the  law  does  not 
allow,  Harris  v.  Lord  Chesterfield 
(1911),  A.  C.  at  pp.  627,  631,  639. 
In  India,  though  profits  a  prendre  are 
easements  under  the  Indian  Limitation 
and  Indian  Easements  Acts,  and  s.  18  of 


the  latter  Act  expressly  provides  for  the 
acquisition  of  easements  by  virtue  of  a 
local  custom,  it  seems  that  the  acquisi- 
tion of  a  profit  a  prendre  by  custom 
would  be  defeasible  on  the  ground  of 
unreasonableness,  see  Luchmeeput 
Singh  v.  Sadaulla  Nashyo,  ubi  sup. 
and  infra. 

1  Ubi  sup. 

2  Thus  an  easement  which  is  not  a 
customary  right  need  not  be  reasonable, 
Budhu  Mandal  v.  Maliat  Mandal  (1903), 
I.  L.  B.,  30  CaL,  1077.  But  query 
whether  this  is  an  accurate  proposi- 
tion  is  applied  to  prescriptive  ease- 
ments. Prescription  to  be  good  must 
be  reasonable  in  its  nature  and  certain, 
Comyns'  Digest, ."  Prescription,"  E,  3 
and  4  ;  Bailey  v.  Stephens  (1862), 
12  C.  B.  N.  S.  at  p.  115  ;  Lord  Chester' 
field  v.  Harris  (1908),  2  Ch.,  410, 
412;  (1911),  A.  0.  623;  see  further, 
Chap.  VII,  Part  I,  B. 

3  Gateward's  case,  ubi  sup.  ;  Broad- 
bent  v.  Wilks  (1742),  Willes,  360; 
Arlett  v.  Ellis  (1827),  7  B.  &  C,  365  : 
Hilton  v.  Earl  of  Granville  (1844),  7 
Q.  B.,  701  ;  Hall  v.  Nottingham 
(1875),  1  Exch.  D.,  1  ;  Bell  v.  Love 
(1883),  10  Q.  B.  D.,  p.  561;  Luch- 
meeput Singh  v.  Sadaulla  Nashyo, 
ubi  sup.  ;  Gokal  Prasad  v.  lladho 
(1S88),  I.  L.  K,,  10  All.,  358;  Kuar 
Sen  v.  Mamman  (1895),  I.  L.  B., 
17  All.,  87  ;  Mohidin  v.  Shivlingappa 
(1899),  I.  L.  B.,  23  Bom.,  666;  and 
see    Shadi   Lai    v.    Muhanvmad   Ishaq 
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union  v.  Earl  Thus,  in  Hilton  v.  Earl  of  Granville,1  it  was  determined 
that  a  custom  to  work  mines  and  minerals  in  such  a  manner 
as  to  destroy  the  surface  which  had  been  granted  out  to 
another  without  making  compensation  for  the  injury  and 
damage  done,  is  not  a  reasonable  custom. 

80,  too,  a  custom  to  dig  for  coal  at  pleasure,  and  to  lay  the 
coal  on  any  part  of  the  land  near  coal  pits  at  any  time  of  year, 
and  to  let  it  lie  there  as  long  as  is  pleased  is  a  bad  custom  as 
being  uncertain  and  unreasonable.2 

And  in  Bengal  it  has  been  held  that  a  custom  claimed  by 
the  inhabitants  of  a  village  to  fish  in  the  bhil  of  a  private  owner 
is  void  for  unreasonableness  on  the  ground  that  user  of  the 
alleged  right  by  a  fluctuating  and  possibly  unlimited  number 
of  persons  wrould  tend  to  the  destruction  of  the  profits.3 

But  the  inhabitants  of  a  village  may  establish  a  customary 
right  to  fish  in  a  particular  way,  or  within  a  particular  dis- 
tance, in  public  wyaters  to  the  exclusion  of  the  public.4 

And  there  may  be  a  custom  in  favour  of  a  riparian  owner 
to  irrigate  his  lands  from  a  natural  river  flowing  past  them  by 
constructing  dams  therein,  provided  such  custom  is  proved  to 
be  ancient,  continuous,  peaceable,  reasonable,  certain,  compul- 
sory, and  consistent  with  other  customs  relating  to  the  right 
of  irrigation  from  the  same  river.5 

And  where  an  ancient  custom  has  been  established  for 
fishermen,  inhabitants  of  a  particular  locality,  to  dry  their  nets 
on  a  privato  owner's  land,  an  adaptation  of  such  a  custom  to 
modern  requirements  is  not  unreasonable  provided  it  does  not 
throw  an  unreasonable  burthen  on  the  landowner.6 


Khan  (1910),  I.  I-   R„  33  All..  257.     A  360. 

custom    excluding    all    the    rights    of  a  Luchmeeput     Singh    v.     Sadautta 

property    would    ipso    facto    be    bad,  Nashyo  (1882),  I.  L.  R.,  9  Cal.,  698. 

Dyce    v.    Lady    James    Hay    (1852),  '    Viresa  v.  Tatayya  (1885),  I.  L.  R.,  8 

1    Macq.,   So.   App.,   305.     The   period  Mad.,  467  (172);    Narasayya  v.  Sami 

sertaining  whether  a,  custom   i*  (lsx<»).  1.  1,.  u.,  12  Mad. ,43. 

onable    or    no!     is    its   inception,  B  Eashan      Chandra      Samanta     v. 

1/,,,,,.    ,.    Denne    (1904),    2   Ch.    53-1.  Nihnoni   Singh    (1908),    1.    L.    R.,    35 

.    |  L905),  -  Ch.  538.  Cal.,  851. 

1  (ig44)  7  (,».  1;.  701.  B  Mercer    v.    Denne    (1005),    2    Ch. 

-  Broadbent  v.   Wilks  (1712),  Willes,  538. 
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So,  too,  by  custom  of  any  particular  manor  presumable  from 
user,  rights  of  way  may  be  acquired  as  between  the  tenants  of 
different  portions  of  the  same  manor.1 

A  custom  which  allows  on  certain  land  a  lawful  and 
innocent  recreation  at  any  time  in  the  year,2  and  a  custom  of 
going  on  certain  bind  for  the  purpose  of  religious  observances,3 
or  of  burying  dead  4  are  good  customs. 

In  order  to  establish  a  local  custom  by  virtue  of  which  the  Proof  of 
residents,  or  any  section  of  thorn,  of  a  particular  district,  city,  customary 
village,  or  place  claim  to  be  entitled  to  the  exercise  of  an  easement, 
affirmative  easement,  proof  must  be  given  of  similar  acts  of 
user  repeated,  open,  and  uninterrupted.5 

A  custom,  however  otherwise  valid,  cannot  be  allowed  to  Custom  can- 
override  the  provisions  of  the  Legislature.     If  the  latter  come  "}°e  jJeg^  ° 
into  conflict  with  the  former,  the  former  must  give  way ;    as  lature. 
where  a  custom  is  alleged  against  the  acquisition  of  a  right  by 
adverse  possession  under  the  Indian  Limitation  Act.6 

Customary  easements,  as  they  are  called  in  section  18  of 
the  Indian  Easements  Act,  should  be  distinguished  from  the 
customary  rights  referred  to  in  section  2,  clause  (b),  of  the  same 
Act.7  The  latter  are  rights  arising  by  custom,  but  unappur- 
tenant  to  a  dominant  tenement.8  No  fixed  period  of  enjoyment 
is  necessary  to  establish  these  rights,9  but  the  custom  must  be 
reasonable  and  certain. 

Easements  arising  by  custom  may  be  conveniently  classi- 
fied as  follows  : — 

(a)  Eight   of  pasturage,    (b)    right   of  privacy,    (c)   rights 

1  Derry  v.  Saunders  (1919),  1  K.  B.,       R.,  3  Bom.,  172. 

223.  7  Palaniandi  Tevar  v.  Pathirangonda 

2  Hallv.  Nottingham  (1875),  1  Exch.  Nadan  (1897),  I.  L.  R.,  20  Mad.,  Hi. 
D.,  1.  And  see  App.  VII. 

3  Ashraf  Ali  v.  Jaga  Nath  (1884),  I.  8  Ibid.  For  instances  of  customary 
L.  R.,  6  All.,  497  ;  and  see  Kuar  Sen  rights  as  distinct  from  customary  ease- 
v.  Mamman  (1895),  I.  L.  R.,  17  All.,  ments,  see  Ibid.  ;  and  Mohidin  v.  Shiv- 
87.  lingappa  (1899),  T.  L.  R.,  23  Bom.,  666. 

4  Mohidin  v'.  Shivlingappa  (1899),  9  Ibid.  :  and  see  Kuar  Sen  v. 
I.  L.  R.,  23  Bom.,  666.  Mamman    (1895),    I.    L.    R.,    17    All., 

5  Kuar  Sen  v.  Mamman  ;  Mohidin  v.  87;  Mohidin  v.  Shivlingappa,  ubi 
Shivlingappa.  sup. 

6  Mohanlal  v.  Amratlal  (187S),  I.  L. 

P.E.  14 
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of   sport    and   recreation,  (d)  rights   connected    with 
religions  observances. 

(a)  Bight  of  pasturage. 
Right  of  pas-         Apart  from  the  right  of  grazing  cattle  on  a  neighbour's 
land  contemplated  by  section  4,  clause  (d)  of  the  Indian  Ease- 
ments Act,  which  is  that  of  an  ordinary  easement,1  there  is 
also  a  right  of  pasturage  which  may  arise  by  local  custom.2 
Secretary  of  In  The  Secretary  of  State  for  India  v.  Mathurabai,3  it  was 

v.  Mafhur-  *° ne^    *na*    *ne    objection,    good   in   English   law    as    against 
abai-  individuals,  to  a  right  of  pasture  being  acquired  by  custom  was 

not  applicable  to  villages  in  the  Bombay  Presidency  as  against 
the  Government,  and  that  the  right  of  free  pasturage  had 
always  been  recognised  by  Government  as  a  right  belonging  to 
certain  villages,  and  acquirable  by  custom  or  prescription. 

(b)  Bight  of  privacy. 
Right  of  In  India,  this  right  has  been  generally  recognised  as  an 

privacy.  easement  which  may  be  acquired  in  virtue  of  a  local  custom.4 

Character  of  In  that  it  prevents  an  adjoining  owner  from  building  on  his 

own  land  so  as  substantially  to  interfere  with  his  neighbour's 
privacy  it  is  a  negative  easement ; 5  it  is  also  a  continuous  and 
a  non-apparent  easement.6 

In  India,  as  Dr.  Whitley  Stokes  points  out  in  his  Anglo- 
Indian  Codes,7  the  right  of  privacy,  founded  as  it  is  on  the 
oriental  custom  of  secluding  females,  is  of  great  importance. 
This,  no  doubt,  was  the  reason  of  its  introduction  into  the 
Indian  Easements  Act.8 

1  A  pp.    VII,    and    see    infra    under       which     followed     the     English     law  ; 
"  Basements  of  Pasturage."  Gokhal  Prasad  v.  Badhp  (1888),  I.  L.  R., 

2  See  illustration  (a)  to  s.  18  of  I.  E.       10  All.,  358. 
lot,    \|r-  VII.  6  See  Chap.  I,  Part  X. 

3  (1889)  I.  L.  R.,  L4  Bom.,  213.  »  Ibid.,  and  I.  E.  Act,  s.  5,  and  ill.  (d) 
*   Aiul   in   tin-    Hengal   Presidency   l»y        to  same  section,  App.  VII. 

prescription,    see    infra.     In    England,  '  Vol.  2,  p.  881. 

ii    appears,  there   can    )><■  no  right  <>f  N  See  a.  18,  ill.  ('<),  which  provides  Eor 

privacy  excepl   by  covenant,  see  Chap.  the    acquisition    of    an    easement    of 

I,     Pari     I;      Komathi    v.    Ourunada  privacy  in  virtue  of  a  local  custom,  App. 

PiUai  (1886),  3  Mad.  II.  C,  l  ll,  a  case  VII, 


the  easement. 
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It,  has  boon  recognised  also  in  the  continental  systems  of 
jurisprudence  founded  on  the  Civil  Law.1 

The  acquisition  of  tho  right  as  an  easement  lias  been 
affirmed  by  the  High  Courts  of  Calcutta,  Bombay,  and  the 
North- Western  Provinces,  both  independently  of,  and  under, 
the  Indian  Easements  Act. 

In  the  Presidency  of  Bengal,  the  views  expressed  by  the  Law  in 
Calcutta  High  Court  are  against  an  inherent  right  to  privacy  ■Bensal- 
in  property,  but  favour  the  acquisition  of  a  right  of  privacy  by 
prescription,  grant,  or  express  local  usage.2 

In   Bombay   the   right   of   privacy  has   been   allowed   in  Law  in  Bom- 
accordance  with  the  usage  prevailing  in  Guzerat,  and  the  in-  my' 
vasion  of  such  privacy  has  been  treated  as  an  actionable  wrong.3 

In  Madras  the  reported  case  law  on  the  subject  is  limited  Law  in 
to  decisions  that  there  is  no  natural  right  of  privacy.4    Though 


1  See  Komalhi  v.  Gurunada  Filial 
(1866),  3  Mad.  H.  C,  141  ;  Mahomed 
Abdur  Rahim  v.  Birju  Sahu  (1870),  5  B. 
L.    R.,    676. 

2  Mahomed  Abdur  Rahim  v.  Birju 
Sahu  (1870),  5  B.  L.  R.,  676;  Shaikh 
Golam  Ali  v.  Kazi  Mahomed  Zahur 
Alum  (1871),  6  B.  L.  R.,  App.,  76; 
Kalee  Pershad  Shaha  v.  Ram  Pershad 
Shaha  (1872),  18  W.  R.,  14  ;  and  see 
Sri  Narina  Choivdhry  v.  Jodoo  Nath 
Chowdhry  (1900),  5  Cal.  W.  N.,  147. 
In  view  of  its  negative  character 
there  would  appear  to  be  the  same 
theoretical  objection  to  the  acquisition 
of  a  right  of  privacy  by  implied  grant 
or  prescription  as  in  the  case  of  other 
negative  easements,  but,  in  practice, 
the  term  "  prescriptive  "  is  applicable 
to  the  easement  in  the  same  sense  as 
it  may  be  applied  both  to  affirmative 
and  other  negative  easements  as  rights 
acquired,  in  the  one  case,  by  active 
user,  and,  in  the  other,  by  passive 
user  or  occupation,  see  Chapi  I,  Part  I, 
and  Chap.  Ill,  Parts  I  and  IV. 

3  Manishankar  Hargovan  v.  Trikam 
Narsi  (1867),  5  Bom.  H.  C.  (A.  C.  J.), 
42  ;  Kuvarji  v.  Bai  J  aver  (1869),  6  Bom. 
H.  C.  (A.  C.  J.),  143  ;  Keshav  v.  Oanpat 
(1871),   8  Bom.  H.   C.   (A.  0.  J.),   87; 


Shrinivas  v.  Reid  (1872),  9  Bom.  H.  C. 
(A.  C.  J.),  266  ;  Mangaldas  v.  Jeivaran 
(1899),  I.  L.  R.,  23  Bom.  (675);  Manek- 
lal  Motilal  v,  Mohanlal  Narotumdas 
(1919),  I.  L.  R.  44  Bom.  496.  It 
is  doubtful  whether  by  virtue  of  this 
custom  a  right  of  privacy  can  be 
claimed  in  respect  of  any  other  parts 
of  a  house  than  those  which  are 
ordinarily  secluded  from  observation  ; 
and  whether  or  not  there  has  been 
a  material  invasion  of  privacy  is  in 
each  case  a  question  of  degree  and 
fact,  see  Syed  Imambuksh  v.  Guggal 
Purbhoodas  (1862),  9  Harrington  274  ; 
Keshav  Harkha  v.  Ganpat  Hirschand 
(1871),  8  Bom.  H.  C.  R.  A.  C.  J.,  87  ; 
Mulia  Bhanav.  Sundar  Dana  (1913), 
I.  L.  R.,  38  Bom.,  1. 

4  Komathi  v.  Gurunada  Pillai  (1866), 
3  Mad.  H.  C,  141  ;  Sayyad  Azaf  v. 
Ameerabibi  (1894),  I.  L.  R.,  18  Mad., 
160.  The  same  view  prevails  in  other 
Presidencies  for  the  reason  that  to  treat 
privacy  as  a  natural  right  would  be 
to  place  formidable  restrictions  on  tho 
growth  and  development  of  urban  pro- 
perty, see  Mahomed  Abdur  Rahim  v. 
Birju  Sahu  (1870),  5  B.  L.  R,,  676  ; 
Shrinivas  v.  Reid,  ubi  sup. 
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Law  in  N.-W. 
Provinces. 

Odkal  Prasad 
v.  Radlw. 


Remedy  for 
invasion  of 
privacy  where 
no  easement 
exists. 


in  that  Presidency  the  right  of  privacy  could  no  doubt  bo 
acquired  in  virtue  of  a  custom  under  the  Indian  Easements 
Act,1  it  is  doubtful  whether,  having  regard  to  the  observations 
of  the  judges  in  the  cases  above-cited,2  the  Courts  would 
sanction  the  acquisition  of  the  rights  by  prescription. 

In  the  North- Western  Provinces  3  a  right  of  privacy  has 
been  recognised  when  established  by  custom.4 

In  Gokal  Prasad  v.  Radho,5  in  which  all  the  Indian 
authorities  were  reviewed,  it  was  decided  that  the  question 
whether  an  easement  of  privacy  has  or  has  not  been  acquired 
must  depend  on  the  reasonableness  or  unreasonableness  of  the 
custom  alleged,  and  that  the  conditions  of  English  domestic 
life  as  regards  privacy  being  essentially  different  from  those  of 
native  domestic  life  in  India,  the  fact  that  there  is  no  such 
custom  as  the  custom  of  privacy  known  in  England  has  no 
bearing  on  the  question  whether  there  can  be  such  a  custom 
in  India. 

Each  case  in  which  such  a  right  is  in  dispute  must  be 
decided  upon  its  own  facts,  the  primary  question  in  all  cases 
being,  whether  the  privacy  in  fact  and  substantially  exists  and 
has  been  in  fact  enjoyed.6 

If  that  question  be  answered  in  the  negative  no  further 
question  arises. 

If  in  the  affirmative,  the  next  question  is  whether  the 
privacy  has  been  substantially  interfered  with  by  acts  done  by 
the  defendant,  without  the  consent  or  acquiescence  of  the 
person  seeking  relief  against  those  acts.7 

Where   no   easement   of   privacy   exists  the   person   com- 


1  Seen.  18,  ill.  (b),  A  pp.  VII. 

2  Komathi  v.  Ourunada  Pillai  ; 
Sayyad  Azaf  v.  Ameerabibi,  ubi  sup. 

3  N'ow  called  tlir  United  Provinces. 

4  Gokal  Prasad  v.  Radho  (1888), 
1.  I,.  B.,  10  All.,  :jf)8  ;  Abdul  Rahman  v. 
Entile  (1893),  I.  L.  H.,  16  All.,  69; 
K wtr  Sin  v.  Mumman  (1895),  I.  L.  K., 
18  All.,  97  ;  Abdul  Rahman  v.  Bhugwan 
Dot  (1907),  I.  L.  R.(  29  All.,  582. 

i    I   I,,    gup. 

'-  Ibid.  ,   Abdul  Rahman  v,  Bhugwan 


Das,  ubi  sup. 

7  Ibid.  What  is  not  originally  a 
substantial  interference  may  become 
so  by  t  ho  defendant  enabling  himself 
to  invade  the  plaintiff's  privacy  with- 
out being  seen,  as  where  the  defendant 
had  constructed  a  second  story  on  a 
roof  overlooking  the  plaintiff's  zenana 
anil  hail  opened  a  door  and  windows  in 

tin-  new   structure,   Abdul   Rahman  v. 
Bhugwan  Das,  ubi  sup. 
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plaining  of  invasion  of  privacy  has  no  oilier  remedy  but  to 
screen  himself  from  observation  by  building  on  his  own  land 
or  otherwise.1 

An  action  for   the   disturbance  of  a   right   of  privacy  is  Action  for 
maintainable  not  only  by  the  owner,  but  also  bv  the  lessee,  (,'«tin,»a"">  . 

J       J  J  'of  right  of  pri- 

or other  person  lawfully   in  occupation,   of  the  premises  in  vacy,  i»y 

respect  of  which  the  right- has  been  acquired.2  tuinabie.Un 

(c)  Bights  of  sport  and  recreation. 

There  are  many  rights  of  this  kind  which,   though  not  Rights  of 
strictly  speaking  easements,  yet  in  the  manner  of  their  enjoy-  sPorti\nd 

"      r  °  ">  °   J     recreation. 

ment,  may  be  said  to  assume  the  character  of  easements. 

For  example,  a  custom  may  be  lawfully  set  up  by  the 
inhabitants  of  a  place  to  hold  lawful  sports  and  games  on  a 
village  green  or  other  piece  of  land  at  all  times  of  the  year,3  or 
to  enjoy  any  innocent  or  lawful  recreation,4  or  to  hold  horse- 
races upon  another's  land.5 

In  such  cases  there  is  no  necessity  to  allege  the  custom  at 
seasonable  times.6 


(d)  Bights  connected  with  relujious  observances. 
In  oriental  countries  the  acquisition  of  rights  relating  to  Rights  con- 
the  performance  of  religious  ceremonies  or  funeral  obsequies  reHgiouT 
may  manifestly  be  a  matter  of  great  importance  to  the  native  observances, 
communities. 

1  Mahomed  Abdur  Rahim  v.   fiirju  2  I.  E.  Act,  ss.  4  and  32,  App.  VII  •. 

Saha  (1870),  5  B.  L.  R.,  676;    Sheikh  Kundan  v.  Bidhi  Chand  (1907),  I.  L.  K., 

Golum  Ali  v.   Kazi   Mahomed   (1870),  29  All.,  64.     As    to    the  general    law, 

6  B.  L.  R.,  App.,  76  ;    Kalee  Pershad  see  Gale  on  Easements,  9th  Ed.,  p,  504  ; 

Shaha  v.  Ram  Pershad  Shaha  (1872),  Goddard  on    Easements,  7th  Ed.,  pp. 

18  W.  R.,   14  ;    Komathi  v.  Gurunada  439,  446. 

Pillai    (1866),    3    Mad.    H.    G,    141;  3  Abbot  v.  Weekly  (1677),  1  Lev.,  176 ; 

Sayyad    Azuf    v.    Ameerabibi     (1894),  Fitch  v.  Rawling,  2  A.  Bl.,  393. 

I.    L.    R.,    18   Mad.,    163;     Tapling  v.  *  Hall  v.  Nottingham  (1875),  1  Exch. 

Jones  (1865),    11   H.   L.,  p.   305.     But  D.,  1. 

even  if  there   be  no  right  of  privacy  5  Moimsey  v.  Ismay  (1865),  3  H.  & 

proof  of  ill  will  or  malice  on  the  part  of  C,  486  ;    34  L.  J.  Exch.,  52. 

the  defendant  may  deprive  him  of  his  6  Abbot  v.  Weekly  ;  Fitch  v.  Rawling  ; 

costs,    Kalec   Perslutd   Shaha   v.    Ram  Mounsey  v.  Ismay  ;  Hall  v.  Nottingham, 

Persliad  Shaha  (1872),  18  W.  R.,  72.  ubi  sup. 
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It  is  apparently  in  this  view  that  the  Courts  have  favoured 
the  acquisition  of  such  rights  as  customary  easements. 

The  right  of  Hindus  to  celebrate  the  Holi  festival,  or  of 
Mahomedans  to  celebrate  the  Mohurrum,  on  another's  land 
has  been  regarded  as  a  right  partaking  of  the  character  of  an 
easement  and  capable  of  acquisition  by  virtue  of  a  custom.1 

And  the  right  claimed  by  a  certain  section  of  the  Maho- 
medans of  burying  their  dead  in  a  particular  locality  has  been 
regarded  in  the  same  light.2 

But  it  is  obvious  that  such  rights  cannot  be  claimed  as 
easements  proper.3 


(2)  Bights  of  FisJienj  in  England. 


In  alieno  solo,  111   England 


are  profits  a 
prendre. 


(a)  Private  rights. 
a  private  right  of  fishery  in  alieno  solo  is  a 


Common  of 
piscary. 


profit  a  prendre.4 

Private  rights  of  fishery  in  England  may  be  divided  into 
two  classes  5 — ■ 

(a)  Common  of  piscary. 

(b)  Several  or  free  fishery. 

Common  of  piscary  is  the  liberty  of  fishing  in  another 
man's  water  in  common  with  the  owner  of  the  soil,  and 
perhaps  also  with  others  who  may  have  the  same  right.6  It 
must  be  distinguished  from  a  "  common  fishery,"  which  is  a 
public  fishery,  i.e.  a  fishery  open  to  the  public.7 


i  Aahraf  Alt  v.  Jaga  Nath  (1884), 
1.  L.  R.,  ii  All.,  697  ;  Kuar  Sen  v. 
Mamman  (1895),  I.  L.  R.,  17  All.,  87. 
Set  also  Sufroo  Shaikh  Durjee  \.  Futteh 
Shaikh  Durjee  (1871),  16  W.  R.,  505. 

2  Mohun  Lall  \.  Sheikh  Noor 
Ahmud  ( 1869),  I  All.  II.  C,  L16;  and 
see  Mohidin  \.  Shivlingappa  (1899), 
I.    L.    R.,   23   Bom.,   666,   in   which   a 

unary  right  to  the  same  effect 
iiH  (MstiiH't  from  .in  easement  was 
established. 

3  Sec   Mohini    Mohun   Adhikary    \. 


Kasinath  Hoy  (1909),  I.  L.  R.,  36,  Cal., 
615. 

•»  Wickham  v.  Hawker  (1840),  7  M.  & 
W.  <>:>  ;  Baban  f&ayacha  v.  Nagu  Shra- 
vucha  (1876),  I.  L.  R.,  2  Bom.  at 
p.  51. 

■  Malcolmson  v.  O'Dea  (1863),  lu 
II.   I>..  .r>!K!  (til!)). 

8  Williams  mi  Rights  of  Common 
(1880),  p.  259  :  and  Bee  Baban  Mayacha 
v.  Nagu  Shravucha  (1876),  L.  L.  R.,  2 
Bom,  at  p.   H>. 

7  Sec  the  case  last  cited,  at  p.  14. 
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The  right  is  not  one  of  frequent  occurrence.  It  can  be 
acquired  either  by  grant  or  prescription,  and  it  may  be  either 
a  right  appurtenant,  or  a  right  in  gross  not  attached  to  any 
tenement.1 

It  is  governed  by  the  same  rules  as  rights  of  pasture, 
turbary,  and  estover,2  and  other  profits  a  prendre.3 

Thus,  if  claimed  by  prescription,  as  a  right  appurtenant,  it 
must  be  limited  by  the  wants  of  the  estate  in  respect  of  which 
it  is  claimed.4  It  cannot  be  claimed  as  a  right  to  enter  and 
take  without  stint  commercially  for  the  purposes  of  sale.5 

Several  or  free  fishery  is  an  exclusive  right  to  fish  in  a  Several  or 
given  place,  and  may  exist  either  with  or  without  the  property  ree   s  lery' 
in   the   soil,6  and   it   may   be   acquired   either   by   grant    or 
prescription.7     It  may  also  be  confined  to  certain  fish.8 

It  primd  facie  imports  ownership  in  the  soil,9  but  it  may 
exist  apart  therefrom  and  be  appurtenant  to  a  manor,10  or  be  a 
right  in  gross.11 

With  regard  to  what  may  be  called  "  private  waters,"  i.e.  Rights  of 
other  than  those  rivers  that  are  tidal  and  navigable,  the  soil  °.PP0Sltc  nPft- 

°  '  nan  owners. 

of  one-half  of  the  river  or  stream  usque  ad  medium  filum  in  private 
aquca  is  by  law  presumed  to   belong  to  the  owners  of  the  Wd  eis' 
banks  of  the  river  on  each  side,  each  owner  being  entitled  to 
the  one-half  next  his  side.12    And  each  owner  is  entitled  in 
common  with  the  other  owner  to  fish  in  the  river  or  stream.13 

1  See  the  ease  last  cited,  at  p.  44.  8  Rogers  v.  Allen  (1808),  1  Camp,  at 

2  See  infra,  Part  I,  B  (4).  p.  312. 

3  Lord  Chesterfield  v.  Harris  (1908),  9  Marshall  v.  U  lies  water  Steam  Navi- 
2  Ch.,  397  (G.  A.);  (1911),  App.  Cas.  ijation  Co.  (1862),  3  B.  &  S.,  732. 
623.  When   associated   with   the   ownership 

4  Ibid.  Possibly  as  a  right  in  gross  of  the  soil  it  is  sometimes  called  a 
it  may  be  exercised  without  stint,  "  territorial  fishery,"  see  Baban  Ma- 
Ibid.  (1908),  2  Ch.,  at  p.  421.  yacha    v.   Nagu    Shravucha,    ubi    sup. 

5  Lord  Chesterfield  v.  Harris,  ubi  sup.  at  p.  46. 

And  see  Staffordshire  &   Worcestershire  10  Rogers  v.  Allen,  ubi  sup.  ;  Duke  <>f 

Canal   Navigation    v.    Bradley    (1912),  Somerset  v.  FogweU  (1826),  5  B.  &  C, 

1  Ch.,  91.  875. 

0  Holford  v.  Bailey  (1849),  13  Q.  B.  xl  Shuttleworth  v.  Le  Fleming  (1865), 

445.    446  ;     Malcolmson  v.   O'Dea,   ubi  19  C.  B.  N.  S.,  687  ;  34  L.  J.  C.  P.,  309. 
sup.  ;      and     see    Babait      Mayacha    v.  12   William.-,  ubi  sup.  at  p.  269  ;    and 

Nagu  Shravucha,  ubi  sup.  at  p.  46.  see  Bickctt   v.  Morris  (1866),    L.    It.,    1 

7  Hudson  v.  Macrae  (1863),  4  B.  &  S.,  H.  L.,  8c,  47. 
585.  13  Ibid. 
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Several 

fishery 

exercisable 

iii  public  as 

well  as 

private 

waters. 


A  private  right  of  fishery  is  not  necessarily  confined  to 
private  waters,  but  may  also  be  lawfully  exercised  in  public 
waters,  i.e.  tidal  navigable  l  rivers,  for  though,  as  will  be  seen, 
the  soil  of  such  rivers  is  jwimd  facie  in  the  Crown,  and  the 
right  of  fishery  prima  facie  in  the  public,2  in  ancient  times, 
before  the  passing  of  Magna  Charta,  the  Crown  might  lawfully 
have  exercised  the  right  to  exclude  the  public  from  fishing  in 
such  rivers,  and  to  create  a  several  fishery  therein,  and  the 
fishery  so  created  might,  down  to  the  end  of  the  reign  of 
Henry  II,  have  lawfully  become  the  subject  of  a  grant  from  the 
Crown.3 

So,  too,  in  modern  times,  if  proof  be  given  of  long  enjoy- 
ment as  of  right  of  a  several  fishery  in  a  tidal  navigable  river, 
and  there  is  nothing  to  shew  a  modern  origin,  the  presumption 
will  arise  that  the  right  was  created  according  to  law  and  must 
have  existed  before  legal  memory.4 


(b)  Public  rights. 

Nature  of.  Public   rights   of   fishery   are   not   easements,    but    belong 

communis  juris  to  all  the  subjects  of  the  Crown.5 

Eights  of  The  soil  of  all  tidal  navigable  rivers,  so  far  as  the  tide  Hows 

public  in        an<^  reflows,  is  prima  facie  vested  in  the  Crown  for  the  benefit 

public  waters,  of  the  public  to  whom  prima  facie  belongs  the  right  of  fishing 

therein.6    But  Avhere  the  foreshore  of  a  tidal  navigable  river 


1  The  word  "  navigable  "  used  in  a 
legal  sense  as  applied  to  a  river  in 
which  the  soil  prima  facie  belongs  to 
tin-  ( !rown,  and  the  fishing  to  the  public, 
imports  that  the  river  is  one  in  which 
I  In-  liilc:  cl)l)s  and  flows.  Murphy  v. 
Ryan  (1868),  Jr.  R.,  2  C.  L.,  I  13  ; 
16  W.  R.  (Eng.),  678. 

-  See  infra  and  ir  (6)  Public  Rights. 

:i  Williams,  ulii  sup.,  pp.  267,  268  ; 
Malcolmeon  \.  O'Dea,  ubi  sup.  at  p. 
618;  and  see  Baban  Mayacha  \. 
Nagu  Shravucha  (1876),  I.  L.  R.,  2 
Hon,.,  I '.»,  34,  36 

1   Malcohnson  v.  O'Dea,  ubi  sup. 

6  /S'<<:  I'.niiiin  Mayacha  \.  Nagu  Shra- 


vucha  (1876),  I.  L.  R.,  2  Bom.  at  p.  43  ; 
and  Hori  Das  Mai  v.  Mahomed  Jaki 
(1885),  I.  L.  R.,  11  Gal.  at  p.  442  ;  and 
tin;  English  authorities  there  referred 
to.  But  the  method  of  exercising 
the  common  right  may  be  regulated 
by  custom,  Baban  Mayacha  v.  Nagu 
Shravucha,  ubi  sup.  ;  Narasayya  v. 
Sami  (1889),  I.  L.  R.,  12  Mad.,  43; 
Abhoy  Charan  Julia  v.  Dwarkanath 
Mahto  (loll),  1.  L.  R.,  30  Cal.,  53. 

11  Williams,  ubi  sup.,  pp.  267,  268; 
Malcolmson  v.  O'Dca  (1863),  10  H.  L., 
503  (619)  :  Whitstaple  Fishers  v.  (lann, 
(1865),  M  II.  I,.,  192  ;   20  C.  B.  N.  S.,  1. 
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belongs  to  a  private  owner  the  public  have  only  such  rights 
over  it,  when  not  covered  by  the  tide,  as  are  ancillary  to  their 
rights  of  fishing  and  navigation  in  the  sea.1 

The  public  have  also  the  right  of  fishing  in  the  sea.2 

To  the  right  of  fishing  in  the  sea  is  added  the  right  of  Public  right 
fishing  on  the  foreshore,  the  soil  of  which  is  ordinarily  and  foreshOTe.  ' 
prima  facie  vested  in  the  Crown  for  the  benefit  of  the  public.3 

When  covered  by  the  tide  the  foreshore  of  a  tidal  navigable 
river  which  belongs  to  a  private  owner  is  part  of  the  sea,  and 
the  public  have  over  it  rights  of  fishing  and  navigation  and 
rights  ancillary  thereto.4 

But  the  public  neither  have,  nor  can  by  long  enjoyment  or  No  public 
otherwise  acquire,  a  legal  right  to  fish  in  private  waters.5  in  private 

waters. 


(3)  Easemciiis  and  other  Rights  of  Fishery  in  India, 
(a)  Private  rights  of  fishery  in  'private  waters. 
In  India,  as  in  England,  a  several  fishery  may  undoubtedly 
exist  as  an  easement.6 

In  India,  private  rights  of  fishery,  or  jalkar,  as  they  are  Nature  of. 

termed   in    Bengal,    are    rights  of   great    importance    to   the 

village    communities,    and,    in  many    cases,    are    of    great 
antiquity. 

1  Lord  Fitzhardinge  v.  Purcell  (1908),  non-tidal    river    even    though    it    bo 

2  Ch.,  139.  navigable,    or    in    a    tidal    navigable 

-  Williams,    ubi  sup.,  pp.    265,   266,  river  above  the  point  where  the  tide 

268.  ebbs    and    flows,    Smith    v.    Andrews, 

3  Williams,  ubi  sup.,  pp.   265,   266.  Murphy  v.  llyati,  ubi  sup.  ;  Johnston 

*  Lord  Fitzhardinge  v.   Purcell,   ubi  v.    O'Neill   (1911),    App.    Gas.    552,   or 

sup.  in    an   inland  non-tidal   lake,   Ibid,  at 

5  Hudson  v.  Macrae  (1863),  4  B.  &  pp.  568,  577,  578,  592. 

S.,    585;     Murphy    v.    Ryan    (1868),  6  See   Holford  v.    Bailey   (1849),    13 

Ir.  R.,  2  C.  L.,  143  ;    16  W.   R.   (Eng.),  Q.   B.,   444,   445  ;    Baban  Mayacha  v. 

678;    Pearce  v.  Scotcher  (1882),   9   Q.  Nagu  Shravucha   (1876),    I.    L.    R.,    2 

B.  D.,  162  ;    46  L.  T.,  342  ;  *46  J.  P.,  Bom.  at  p.  46.     But  a  several  fishery 

242;    Smith  v.  Andrews  (1891),  2  Ch.,  in   the   absence   of   evidence   as   to   its 

678  ;     65   L.    T.,    175  ;     Williams,    ubi  origin   will   probably   be   presumed    to 

sup.,      p.      268.      "  Private      waters  "  arise    by    virtue    of   ownership   of    the 

would    include    all    waters    not    being  land  rather  than  as  an  easement,  Ibid. 

tidal      navigable      rivers.     Thus      the  For  the  definition  of  "  several  fishery," 

public  are  excluded  from  fishing  in  a  see  supra. 
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They  may  exist  not  only  as  rights  attaching  to  riparian 
ownership  but  also  as  incorporeal  hereditaments,  profits  a 
prendre  in  alieno  solo.1 

Prior  to  the  Indian  Limitation  Act,  XI  of  1871,  these  rights 
were  treated  as  rights  to  be  exercised  on  the  soil  of  another, 
and  as  incorporeal  hereditaments  not  necessarily  importing 
any  rights  in  the  soil.2 

Under  that  Act,  for  the  purposes  of  limitation  only,  rights 
of  fishery  were  not  treated  as  easements  but  as  interests  in 
immoveable  property.3 

With  the  passing  of  the  Indian  Limitation  Act,  XV  of  1877, 
and  the  introduction  of  the  interpretation  clause  as  to  ease- 
ments in  section  3  (now  replaced  by  section  2  (5)  of  Act  IX 
of  1908),  came  a  change  in  the  law,  and  it  was  held  that  rights 
of  fishery  in  alieno  solo  must  be  regarded  as  profits  a  prendre, 
and  hence  easements  within  the  meaning  of  section  3  of  the 
Act,  and  easements  not  only  for  the  purpose  of  limitation, 
but  also  in  regard  to  their  nature  and  mode  of  acquisition.4 

Like  other  easements,  however,  a  private  right  of  fishery, 
when  it  is  an  easement,  does  not  give  the  grantee  any  interest 
in  the  soil.5 

Further,  it  was  held  in  Bengal  that  profits  a  prendre  in 
gross  were  also  within  the  Indian  Limitation  Act,  XV  of  1877.6 

The  term  jalkar  appears  to  include  not  only  the  right  of 
fishery  but  other  purely  aqueous  rights,  such  as  the  gathering 
of  rushes  and  other  vegetation  growing  in  water.7 


1  Srinaih  Roy  v.  Dinabandhu  >Sm 
I  191  I).  I,.  I:..  II  [.A.,238,239;I.L.R., 
42  Cal.,  525. 

-  ];<ifi'i<i  Kant  Roy  \.  Chandra 
Kumar  Roy  |  L868),  2  B.  I.,  i:..  I'.  ('.. 
I  ;  Forbes  \.  Meer  Mahomed  Hossein 
I  1873),  12  B.  L.  I:.,  I'.  ('.,  210;    Fada 

■I  huh  i     \.     Qour     Milium     .1 hnln     (1892), 

I.  I..  I:.,  I!)  Cal.,  662. 

■'■  Parbulty  Nath  Roy  Chowdhry  \. 
Madho  Faroe  (1878),  I.  L.  I:.,  ::  Cal., 
276  ;  Fada  Jhala  \.  Qour  tfohun  Jhalu, 

III,/'     Ml/,. 

1  i  hUndee  Churn  Roy  v.  Shib  Chundei 
Mmniid  (1880),  J.  L.  I!.,  5  <'al.,  945  j 


6  C.  I-.  I!..  269;  Luchmeeput  Singh  v. 
SadauUa  Nushyo  (1882),  I.  L.  R.,  9 
Cal..  703;  12  C.  L.  R„  3S2  ;  Fada 
■lltuhi  v.  Qour  Mo/inn  Jhala,  ubi  sup.  ; 
ami  ....  Dukhi  Mullah  \.  Halway  (1895), 
I.  L.  i:..  23  Cal.,  55  j  ami  Chap.  VII, 
Part  II. 

•'■  Mahananda  Chakravarli  v.  M<>»- 
i/h/ii  Keotani  (1904),  J.  L.  B.,  .".I  Cal., 
!»:;7. 

'■  '  fvundee  Churn  Roy  v.  Shib  Chunder 
Mundul  (1880),  1.  U  1!.,  5  Cal..  945  ; 
<;  0.  i..  i:.,  -'nit. 

7  Radha  Mohun  Mundul  v.  Neil 
Mm/huh  Mundul  (isTa),  2-1  \V.  R.,  200. 
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Private  waters  "  may  bo  said  to  consist  ot  bhils,  jhcels,  or  "Private 


small  streams,  or  non-navigable  and  non-tidal  rivers,  or  rivers  wate1'8, 
in  which,  though  navigable,  the  tide  does  not  ebb  and  flow.1 

In  India  the  same  presumption  of  ownership  of  the  soil  of  Rights  of  op- 
private  rivers  or  streams  obtains  as  in  England,2   and   the  • ''l^,.!']!!" " 

■*-  *-*  lull  OWIlcIc. 

public  are  equally  precluded  from  fishing  in  such  waters.3 

In  India,  also,  the  presumption  of  a  divided  ownership  of 
the  soil  would  import  a  similar  presumption  as  to  the  fishing 
rights  of  opposite  riparian  owners.4 

When  private  rights  of  fishery  are  acquired,  as  they  usually  Acquisition  of 
are,  in  bhils,  jlieels,  or  small  streams  liable  to  disappearance  affwtedby 
and  reappearance  in  the  dry  weather  and  rainy  season,  the  interruption 
question  arises  as  to  whether  such  fluctuations  would  have  any  cise  0f  t^e " 
effect  on  the  acquisition  of  the  easement  ;    that  is  to  say,  inchoate 

i     1 1  ■    ,  ■  •  ii  i     n  •      j  i      right  through 

whether  any  interruption  caused  by  such  fluctuations  in  the  iack  of  water, 
exercise  of  the  inchoate  right  would  be  fatal  to  the  acquisition 
of  the  easement. 

Although  in  the  case  of  jalkar  this  question  has  not  been 
judicially  decided,  a  parallel  is  to  be  found  in  the  case  of  a 
right  of  way  by  boats,  which  is  possible  of  exercise  only  during 
the  rainy  season. 

In  such  cases  it  has  been  held  that  an  interruption  in  the 
actual  exercise  of  the  growing  right  through  lack  of  sufficient 
rain-water  would  not  of  itself  prevent  the  acquisition  of  the 
easement,    and   that   unless   the   right   were   interfered   with 

1  See  Khooroonamoye  Chowdhrain  v.  fish  are  not  confined  but  have  means  of 

Joy  Sunker  Chou'dhry  (1864),  1  W.  R.,  egress  or  ingress. 

267  ;     Chunder    Jaleah    v.    Ramchurn  2  Hunooman  Dass  v.  Shama  Chum 

Mookerjee    (1871),     15    W.    R.,    215;  Bhatta  (1862),  1  Hay.,  426 ;    Bhaaeer- 

Baban    Mayacha    v.    Na/ju    Shravucha  uthec  Dabee  v.  Grish  Chunder  Chowdry 

(1876),  I.  L.  R.,  2  Bom.  at  p.  41.     As  (1863),    2    Hay.,    541  ;     Kali    Kissen 

to  the  legal  meaning  of  "navigable"  Tagore  v.   Jadoo   Lull  Mullick   (1879), 

as  differentiating  public  from  private  5  C.  L.  R.  (P.  C),  97;    L.  R.,  6  Ind. 

rivers,    see    supra,    Murphy    v.    Ryan  App.,       190;       Williams,      iihi      tap., 

(1868),  Ir.  R.,  2  C.  L.,  143  ;    16  W.  R.  p.  269. 

(Eng.),    678.     "Private    waters"    are  3  »S'ee  Chunder  Jaleah   v.    Eamchurn 

also    defined    by    s.    2    of    the    Bengal  Mookerjee    (1871),     15     W  .     R.,     215; 

Private  Fisheries  Protection  Act  (Ben.  Baban    Mayacha    v.    Naiju    Shravucha 

Act  II  of  1889)  as  waters  (a)  which  are  (1876),  I.  L.  R.,  2  Bom.  at  p.  41. 

the  exclusive  property  of  any  person  ;  *  Forbes  v.  Meer  Mahomed  Hossein 

or    (6)    in  which    any   rjerson    has   an  (1873),  12  B.  L.  R.,  P.  C.  at  p.  216. 
exclusive  right  of  fishery  and  in  which 


Measure  of 

tbc  prescrip- 
tive right. 

Disturbance 

of. 
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whenever  there  was  occasion  to  use  it,  the  enjoyment  must 
be  taken  to  be  continuous  and  sufficient  to  establish  it.1 
Unless  this  were  so,  no  easement,  the  exercise  of  which  was 
naturally  limited  to  a  particular  period  of  the  year,  could 
ever  be  gained  as  a  prescriptive  right.2 

Private  rights  of  fishery  or  jalkar  may  be  either  easements 
or  rights  in  gross  according  as  they  are  or  are  not  appurtenant 
to  a  dominant  tenement.3 

When  jalkar  are  acquired  by  prescription,  the  extent  of  tho. 
prescriptive  right  is  to  be  measured  by  its  accustomed  user.4 

Jalkar,  in  common  with  other  exclusive  profits  a  prendre, 
but  unlike  easements  proper,  are  capable  of  being  trespassed 
upon,5  and  such  trespass  may  be  restrained  by  injunction.6 
But  trespass  would  only  lie  for  a  wrongful  encroachment  on 
the  possessor's  right.7  For  any  other  wrongful  act  prejudicial 
to  the  private  right  an  action  would  be  maintainable  for  an 
injunction,  or  damages,  or  both,  as  for  a  nuisance.8  If  a  river, 
subject  to  jalkar,  periodically  dries  up,  the  rights  do  not  cease, 
and  the  owner  of  the  river  bed  may  not  so  use  it  as  to  injure 
the  rights  of  the  jalkar  owners  when  the  bed  re-fills.9 

Nor  can  any  riparian  owner  maintain  a  bund  on  his  own 
land  so  as  to  intercept  the  passage  of  fish  and  impair  the 
jalkar  owner's  rights,  except  with  the  latter's  consent,  express 
or  implied.10 


1  Koylash  Chunder  Ghose  v.  Sonatun 
Chung  Barooie  (1881),  I.  L.  R.,  7  Cal., 
132  ■  8  C.  L.  R.,  281.  And  see  Bam 
Soonder  Barooie  v.  Wooma  Kant  Chuc- 
kerbuUy  (1864),  I  W.  R.,  217;  Oomar 
Shah  \.  Ramzan  Ali  (1868),  10  W.  R., 
363  :  Mokoondonath  Bhadoory  v. 
8Mb  Chunder  Bhadoory  (1874),  22 
W.  I!.,  302  :  Sheikh  Mahomed  Anaur  v. 
Sheikh  SeefotooUah  (1874),  22  \V.  R., 
340';  Budhu  Mandalv.  Maliui  Mandal 
(1903),  L.  I!..  30  Cal.,  1077. 

-  Ibid. 

■  i  hundi  e  <  'hum  Roy  v.  Khih 
Chunder  Mundul  (1880),  I.  L.  R., 
6  Cal.,  945  ;  6  C.  L.  I:..  269  ;  and  see 
Indian  Basements  .\<;t,  «.  4,  ill.  ('/), 
App.  \  II. 


4  See  Chap.  VII,  Part  I,  B. 

5  See  Baban  Mayacha  v.  Nagu  Shra- 
vucha  (1876),  I.  L.  R.,  2  Bom.,  45,  54. 
And  trespass  will  lie  for  disturbing  the 
fish  though  none  be  taken,  Ibid,  at 
p.  45,  citing  Holford  v.  Bailey  (1849), 
13  Q.  B.,  426;  and  Selwyn's  Nisi 
1'iius,  Tit.  (Trespass). 

G  As  to  the  principles  upon  which  the 
Court  will  restrain  a  trespass,  .sec  Kerr  on 
Injunctions,  5th  Ed.,  pp.  103  c/  scq. 

7  Sec  Fitzgerald  v.  Firbank  (1807), 
2  Ch.,  96. 

8  Ibid. 

'■'  Srikant  Bhuttacharjee  v.  Kedar 
Nath  Mooki  rjee  ( 1 879),  6  <  !al.  L.  R„  242. 

111  Haiti  Does  Surmah  v.  Sonatun 
Ooohoo  (1864),  1  W.  R.,  275. 
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(b)  Private  rights  of  fishery  in  'public  waters. 

In  contradistinction  to  private  waters,  "Public  waters  ""  Public 
may  be  defined  as  those  waters  in  which  the  tide  ebbs  and  waters* 
flows,  such  as  tidal  navigable  rivers  and  the  sea.1 

It  will  be  convenient  to  treat  these  two  classes  of  public 
waters  separately. 

First,  as  to  tidal  navigable  rivers  : — 

Prima  facie  the  soil  of  all  such  rivers  is  vested  in  the  In  tidal  navi- 
Crown,  and  the  public  at  large  is  entitled  to  fish  therein.2  ga      nvers- 

But  while  the  Indian  and  English  law  have  this  much  in  Method  of 
common,  the  territorial  law  of  England  under  which,  so  far  as  aCQ.lllsltl°n- 
it  rests  in  Magna  Charta,  the  Crown  has  been  precluded  since 
the  reign  of  Henry  II  from  making  lawful  grants  to  private 
individuals  in  derogation  of  such  public  right,  has  not  been 
introduced  into  the  Indian  mofussil,3  and  it  is  now  settled 
that  private  rights  of  fishery  can  be  acquired  in  Indian  public 
waters,  either  by  a  direct  grant  from  the  Government,4  or, 


1  Waters  to  be  public  must  be  both 
tidal  and  navigable.  Thus,  the  public 
have  no  right  of  fishery  in  a  navigable 
but  non-tidal  river,  Chunder  Jaleah  v. 
Bam  Churn  Mookerjee  (1871), 15  W.  R., 
215. 

2  Doe.  d.  Seebkristo  v.  East  India  Co. 
(1856),  6  Moo.  I.  A.,  267;  Gureeb 
Hossein  Chowdhry  v.  Lamb  (1859), 
S.  D.  A.,  1357  ;  Bagram  v.  Collector 
of  Bhulloa  (1864),  1  W.  R.,  243;  Baban 
Mayacha  v.  Nagu  Shravucha  (1876), 
I.  L.  R.,  2  Bom.,  19  (43)  ;  Prosunno 
Coomar  Sircar  v.  Bam  C°omar  Parooe 
(1879),  I.  L.  R.,  4  Cal.,  53  •  Viresa  v. 
Tatayya  (1885),  I.  L.  R.,  8  Mad.,  467  ; 
Satcowri  Ghose  Mondal  v.  Secretary 
of  State  for  India  (1895),  I.  L.  R.,  22 
Cal.,  252.  And  see  Hori  Das  Mai  v. 
Mahomed  Jaki  (1885),  I.  L.  R.,  11 
Cal.,  434  ;  Srinath  Boy  v.  Dinabandhu 
Sen,  (1914),  L.  R.  41  I.  A.,  221  ;  I. 
L.  R.,  42  Cal.,  489.  In  India  the 
freehold  of  the  bed  of  navigable  rivers 
was  formerly  deemed  to  be  in  the  E. 
Indian  Co,  as  representing  the  Crown 


and  now  is  vested  in  the  Government 
of  India  in  right  of  the  Crown,  see 
Srinath  Boy  v.  Dinabandhu  Sen,  itbi 
sup 

3  Hori  Das  Mai  v.  Mahomed  Jaki, 
ubisup.  at  pp.  443,  444  ;  Srinath  Boy  v. 
Dinabandhu  Sen,  (1914)  L.  R.,  41 
I.  A.,  221  ;    I.  L.  R.,  42  Cal.,  489. 

4  Gureeb  Hossein  Chowdhry  v.  Lamb, 
ubi  sup.  ;  Baban  Mayacha  v.  Nagu 
Shravutha,  ubi  sup.  at  pp.  39,  40  ;  Hori 
Das  Mai  v.  Mahomed  Jaki,  ubi  sup.  ; 
Viresa  v.  Tatayya,  ubi  sup.  ;  Satcowri 
Ghose  Mondal  v.  Secretary  of  State  for 
India,  ubi  sup.  ;  and  see  Abhoy  Gharan 
J  alia  v.  Dwarkanath  Mahto  (1911), 
I.  L.  R.,  39  Cal.  53.  The  grant  may 
be  made  by  Government  either  in  fche 
exercise  of  its  prerogative  as  the 
Crown  or  as  representing  the  public, 
Satcowri  Ghose  Mondal  v.  Secretary 
of  State  for  India,  ubi  sup.  The 
Crown  has  the  same  power  of  making 
settlements  of  jalkar  rights  and  of 
lands  covered  by  water  as  it  has  of 
making     settlements     or     grants     for 
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Extent  and 
mode  of  en- 
joyment. 


if  a  grant  or  palta  cannot  be  produced  or  proved  by  secondary 
evidence,  by  long  user  from  which  a  legal  origin  will  bo  inferred,1 
or  by  custom.2 

But  the  private  right,  being  contrary  to  the  presumption 
in  favour  of  the  public,  must  be  clearly  established.3 

Close  as  is  the  analogy  between  Indian  and  English  law  as 
regards  the  rights  of  fishery  in  public  waters,  the  English 
territorial  rule  of  the  immutability  of  the  original  limits  of  the 
private  right  arising  as  it  does  out  of  historical  and  geographical 
conditions  inapplicable  to  India,  has  never  been  adopted  in 
Bengal  or  other  parts  of  India.4 

Thus,  it  has  been  decided  in  Bengal  that  if  a  public  navigable 
river  changes  its  course,  any  pre-existing  exclusive  right  of 
fishery  may  be  exercised  over  the  new  channel  if  within  the 
limits  of  the  grant,5  or  over  any  such  pieces  of  water  as  cover 
its  old  bed  provided  the  latter  remains  connected  with  the  main 
channel  at  all  seasons  of  the  year.6 


purposes  of  revenue  of  all  unsettled 
and  unappropriated  lands,  and  no 
special  rules  of  construction  or  evidence 
are  to  be  applied  in  determining  the 
nature  and  extent  of  a  grant  of  jalkar 
in  tidal  navigable  rivers  as  distinguished 
from  those  applicable  to  any  other 
grant,  Hori  Das  Mai  v.  Mahomed 
Juki,  ubi  sup.  at  pp.  444,  445. 

1  Hori  Das  Mai  v.  Mahomed  Jaki  ; 
Viresa  v.  Tatayya ;  Satcowri  Ghose 
Mondal  v.  Secretary  of  Slate  for  India  ; 
Si  ninth  Roy  v.  Dinabandhu  Sen, 
ubi  sup.  and  see  Abhoy  Charan  Jalia  v. 
Dwarkanath  Mahto  (1011),  I.  L.  R., 
:;'j  Cal.  63.  Many  of  the  grants  of 
jalkar  in  tidal  navigable  rivers  are 
very  ancient,  and  although  at  the 
time  when  tin-  settlements  were  made 
pottos  were  granted,  the  fao<  that  such 
pottos  have  in  most  cases  ceased 
tu  exist  lias  given  rise  to  the  mode  of 
proving  such  grants  by  secondary  evi- 
dence of  the  granl  itself,  and  by  suoh 
evidence  as  can  be  obtained  of  the  user 

and   extent    id'   Ihr   rights   conveyed    by 

it,   Hori  Das   Mai  v.   Mahomed  Jaki, 
ubi  sup.  at  p.    145  \    Srinath   Roy  v. 


Dinabandhu  Sen,  (1914)  L.  R.  41 
I.  A.,  221  ;  I.  L.  R.,  42  Cal.,  489. 
The  period  of  enjoyment  must  be 
such  as  will  suffice  for  the  acquisition 
of  an  easement  against  the  Crown, 
Viresa  v.  Tatayya,  ubi  sup. 

2  Viresa  v.  Tatayya,  ubi  sup.  at 
p.  472;  Narasayya  v.  Sami  (1889), 
I.  L.  R.,  12  Mad.,  43  ;  Baban  Mayacha  v. 
Nagu  Shravucha  (1876),  I.  L.  R.  2 
Bom.,  19. 

3  Gureeb  H ossein  Chowdhry  v.  Lamb, 
ubi  sup.  ;  Baban  Mayacha  v.  Nagu 
Shravucha,  ubi  sup.  at  pp.  39,  40 ; 
Prosunno  C'oomar  Sircar  v.  Ram  Coomar 
Parooe,  ubi  sup.  ;  Hori  Das  Mai  v. 
Mahomed  Jaki ;  Srinath  Roy  v. 
Dinabandhu  Sen,  ubi  sup. 

4  See  the  last  mentioned  case. 

5  Tarini  Churn  Sinha  v.  Watson  cD 
Co.  (1890),  I.  L.  Et.,  17  Cal.,  963. 

11  Hem  Chandra  Chowdhury  v.  Jaya- 
nindra  Nath  Eay  (1905),  8  Cal.  W.  N., 
•i:SI.      And    where    there    is    a    right    of 

fishery  oxer  a  body  of  water  connected 
with  a  public  navigable  river  by  a 
narrow  Inlel  and  occupying  its  original 
I.. id,  I  If  right  is  not  affected  either  by 
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This  is  the  "right  to  follow  the  river"  for  the  enjoyment 
of  an  exclusive  fishery  so  long  as  the  waters  form  pari  of 
the  river  system  within  the  upstream  and  downstream  limits 
of  the  grant,  irrespective  of  the  ownership  of  the  subjacent 
soil.1 

But  when  on  account  of  a  change  in  the  course  of  a  public 
navigable  river  what  was  previously  an  arm  of  such  river 
ceases  to  be  connected  with  it,  any  pre-existing  private  right 
of  fishery  therein  is  extinguished.2 

The  right  of  fishery  in  a  river  dating  from  the  permanent 
settlement  may  be  exercised  in  any  channel  of  the  river  which 
is  not  closed  at  both  ends  and  thus  continues  to  afford  a  means 
of  ingress  and  egress  to  the  fish.3 

It  seems  that  by  analogy  to  the  provisions  of  Bengal 
Kegulation  XI  of  1825  (alluvion  and  diluvion)  the  area  over 
which  jalkar  is  exercised  may  be  extended  by  a  flooding 
of  the  river  by  imperceptible  degrees,  but  that  a  sudden 
irruption  submerging  a  definite  area  would  not  have  the  same 
effoct.4 

Private  rights  of  fishery  in  public  waters  are  protected  in  Disturbance 
the  same  way  as  similar  rights  in  private  waters.5 

Secondly,  as  to  the  sea  : — 

If  the  soil  of  tidal  rivers  in  India,  which  are  arms  of  the  In  the  sea. 
sea,  is  prima  jacie  to  be  regarded  as  vested  in  the  Crown,6  so 
by  logical  sequence  should  the  subjacent  soil  of  the  British 
Indian  seas  within  the  territorial  limits  of  three  geographical 
miles  be  so  regarded. 

the  inlet  drying  up  or  by  the  possi-  v.   Radha  Pearee   Debia   (1866),    6   \\ . 

bility  of  its  so   doing,   Kalee  Soondar  R.,   17. 

Roy  v.  Dwarkanalh  Mozoomdar  (1872),  x  Srinath  Roy   v.    Dinabandhu  Sen, 

18  W.  R.,  460.     Nor  are  jalkar  rights  ubi  sup. 

affected  by  the  temporary  drying  up  2  Ishan    Chandra    Dais    Sarkar    v. 

of  a  river  bed,  and  the  owners  of  the  Upendra  Nath  Ghose  (1908),  XII  Cal., 

bed    remain    liable    so    not    to    use    it  W.  N.,  559. 

when  dry  as  to  injure  the  jalkar  rights  3  Krishnando    Cltowdhry    v.    Surno- 

over  it  when  full,  Srikant  Bhuttacharjee  moyi  (1874),  21  W.  R.,  27. 

v.  Kedarnath  Mookerjee  (1879),   6  Cal.  4  Sibhessury  Dabee  v.   Lukhy   Dabee 

L.  R.,  242.     Nor  is  a  right  of  fishery  (1864),  1  W.  R.,  88. 

affected  by  any  change  in  the  source  of  5  See  supra. 

the  water,  Nobin  Chunder  Roy  Choxcdhry  G  See  supra. 
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This  conclusion  appears  now  to  bo  accepted,1  and  is  in 
ccordance  with  the  English  law.2 

By  parity  of  reasoning,  if  the  territorial  law  of  England, 
which  since  the  passing  of  Magna  Charta  has  debarred  the 
Crown  from  making  giants  in  derogation  of  the  public  right, 
is  of  no  force  in  British  India,3  there  seems  to  be  no  reason 
why  private  rights  of  fishery  in  the  sea  within  territorial 
limits  should  not  be  capable  of  acquisition  and  protection  in 
the  same  manner  as  private  rights  of  fishery  in  tidal  navigable 
rivers.4  And  this  view  has  found  expression  in  two  cases 
before  the  Bombay  High  Court,  though  there  has  been  no 
express  decision  on  the  subject,5  for  there  appears  to  be  no 
instance  in  which  the  prerogative  of  the  Crown  has  been 
exercised  to  grant  a  private  or  exclusive  fishery  in  the 
sea.6 


(c)  Public  rights  of  fishery. 

In  India,  as  in  England,  the  soil  of  tidal  navigable  rivers 

and  of  the  sea  within  territorial  limits  is  vested  in  the  Crown 

for  the  benefit  of  its  subjects,7  who  are  accordingly  entitled  of 

Nature  of.       common  right  to  fish  therein.8     Naturali  vero  jure  communia 

sunt  omnia  hceo ;    aqua  profluens,  aef  et  mare*     This  right  is, 

therefore,  not  an  easement,  as  it  cannot  be  prescribed  for,  nor 

is  it  a  profit  a  prendre,  nor  is  it  the  subject  of  property,  but 

it  is  a  natural  right,  like  the  right  to  air  and  light.10 

User  must  l>e        Members  of  the  public  exercising  the  right  must  exercise  it 

reasonable.      m  a  reaS()Ua|)]),  iUK\  proper  manner  so  as  not  to  interfere  with 

1    Beg.    v.    Kastya    Rama    (1871),    8  5  Reg.  v.  Kastya  Rama  ;  Baban  May' 

Bom.   H.    C,    67-70,    86-88,   Cr.    Ca.  ;  acha  v.  Nagu  Shravucha,  ubi  sup. 

Bahaii    Mayacha    v.    Nagu   Shravucha  G  Ibid. 

(1876),  I.  I,.  K.,  2  Bom.  at  p.  43.  7  See  supra,  the  authorities  cited  for 

-    Whilataple  Fishers  v.  <i<i>oi  (lsiil),  the    similar    proposition    as    to    tidal 

L1C.  I'..  N.  S.,  :is7  ( li:i)  ;   13  C.  15.  N.  S.,  navigable  rivers. 

H.r.:s  ;    II  II.  L.,  192;    20  C.  B.  X.  S.,  1  ;  8  Reg.   v.    Kastya   Rama,   ubi  sup.  • 

Walcolmson  v.  O'Dea  (1863),  lit  II.  L.,  Baban    Mayacha   v.    Nagu   Shravucha, 

693,  ubi  sup.  at  pp.  43,  48,  51,  52. 

3  Hori   Das   Mai  v.   Mahomed  Jahi  *  Bracton,  Lib.  1,  cap.  12,  pi.  5. 

(1885),  I.  L.  K.,  11  Cal.,  134,443,  ill.  "'  Baban  Mayachav.Nagu  Shravucha, 

*  See  supra,  ubi  sup.  at  pp.  4s,  49,  51,  52. 
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the  equal  right  of  other  members  of  the  public. '    And  the  method  User  may  he 
of  exercising  the  right  may  be  regulated  by  custom,  varying  in  cuftom     by 
different  places  according  to  special  local  circumstances.2 

Trespass  will  not  lie  for  the  disturbance  of  a  common,  or  Disturbance 
public,  fishery,  although  it  seems  an  action  in  trover  might  as 
to  fish  actually  caught  and  taken  out  of  the  possession  of  the 
captor.3 

And  it  seems  clear  that  an  action  will  lie  for  any  wrongful 
interference  with  the  right,  for  the  maxim,  "  Sic  utere  tuo  ut 
dlienum  non  Icechis"  is  as  applicable  to  rights  as  it  is  to 
property.4 

(4)  Easement  of  Pasturage  and  other  Kindred  Bights. 

The  right  of  one  man  to  pasture  his  cattle  or  sheep  or 
goats  on  another's  land  is  undoubtedly  a  right  which  can  be 
acquired  as  an  easement  in  India.5 

Where  cultivators  have  enjoyed  a  right  of  pasturage  from  How  and  by 
time  immemorial  over  the  waste  lands  of  the  villages  to  which  abiem  acCiUir' 
they  belong  and  of  adjoining  villages,  a  legal  origin  for  that 
right  will  be  presumed.6 

Pasture,  in  its  widest  sense,  comprises  all  vegetable  pro-  Pasture, 
ducts  that  may  be  eaten,  such  as  grass,  nuts,  etc.,  and  even  ^-^l^  com" 
leaves  and  boughs.7 

In  England  rights  of  pasture  and  other  kindred  rights  are 
profits  a  prendre.8 

Eights  of  pasture  in  England  may  be  divided  into  two 
classes — 

(a)  Sole  pasture.9  Sole  pasture. 

1  Baban  Mayacha  v.  Nagu  Shravucha  Limitation  Act,  IX  of  1908,  s.  2  (5), 
(1876),  I.  L.  R.,  2  Bom.,  19.  App.  IV  (reproducing  s.  3  of  Act  XV 

2  Ibid,  at  pp.  59,  60,  61.  of  1877  repealed)  ;    Indian  Easements 

3  Baban  Mayacha  v.  Nagu  Shravucha  Act,  V  of  1882,  s.  4,  ill.  (d),  App.  VII. 
(1876),  I.  L.  R.,  2  Bom.  at  p.  56.  6  Secretary    of    State   for    India    v. 

4  Ibid,  at  p.  58.  Mathurabai ;      Bholanath     Nundi     v. 

5  Secretary  of  State  for  India  v.  Midnapore  Zemindari  Co.,  Ltd.,ubisup. 
Mathurabai  (1889),  I.  L.  R.,  14  Bom.,  7  Williams  on  Rights  of  Common 
313;    Bholanath  Nundi  v.   Midnapore  (1880),  p.  21. 

Zemindari  Co.,  Ltd.  (1904),  I.  L.  R.,  31  8  Bailey  v.  Appleyard  (1838),  8  A.  & 

Cal.,  503  ;   8  Cal.  W.  N.,  425  ;  L.  R.,  31       E.,  161  ;    Williams,  ubi  sup.,  p.  18. 
Ind.      App.,     75.      See      also      Indian  9  Williams,  ubi  sup.,  pp.  18,  28. 


P.E. 


15 
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Common  of  (b)  Common  of  pasture. » 

pasture.  The  right  of  sole  pasture  may  be  the  subject  of  prescription.2 

quiredbvpre-       ^ne  Y1S^>  °^  common  °f  pasture  is  the  right  to  pasture  in 
seription.        common  with  the  owner  of  the  soil.3 

Like  the  right  of  sole  pasture  it  can  bo  acquired  by 
prescription.4 

The  other  kindred  rights  are— 

(a)  Common  of  estovers  (French)  or  botes  (Saxon),  which 
is  the  right  of  cutting  timber  or  underwood  for  fuel 
to  be  used  in  the  house  (fire  bote),  or  for  repairs  of 
hedges  or  fences  (hedge  bote),  or  for  repairs  of  house 
or  farm  buildings  (house  bote),  or  for  repairs  of 
agricultural  implements  (plough  bote).5 

(b)  Common  of  turbary,  which  is  the  right  of  cutting 
peat  or  turf.6 

(c)  Common  of  shack,7  a  peculiar  right  existing  in  certain 
parts  of  England,  particularly  in  the  county  of 
Norfolk.8  It  is  the  right  of  individuals  who  occupy 
adjoining  lands  in  the  same  common  field  to  turn 
out  their  cattle  or  other  beasts  after  harvest  to  feed 
promiscuously  in  that  field. 

Common  of  shack  comprises  the  right  to  pasture  in  stubble, 
to  gather  fallen  acorns,  or  nuts,  or  fallen  mast,  or  grain  shed 
from  the  husk  at  harvest,  and  the  liberty  of  winter  pasture. 

All  these  kindred  rights  may  be  prescribed  for,9  but  a  claim 
to  any  of  them,  in  order  to  be  valid,  must,  as  in  all  cases  of  a 
claim  of  right  in  alien o  solo,  be  made  with  some  limitation 
and  restriction.  It  must  be  confined  to  some  certain  and 
defmito  use.10 


Other  kindred 
rights. 

Common  of 
Estovers  or 
Botes, 


Common  of 
turhary. 

Common  of 
shack. 


1  Williams,  ubi  sup.,  pp.  18,  28. 

:'   Ibid,  \>.  18. 

3  Ibid. 

1  Jhid. 

T>  Ibid. 

"  Ibid.,  p.  I  10. 

7  "  Shock  "  is  provincial  English. 
\  :  in  mi  ran  ii  i\  e  \  erb  it  means  "  to 
shed  or  fall  "lit  us  ripe  grain  from  the 
ear."     Ah  a  noun  ii  means  (")  pasture 


in  stubble,  (b)  fallen  acorns,  or  nuts,  or 
mast,  (c)  grain  shed  from  the  husk  at 
harvest,  ('/)  liberty  of  winter  pasture 

8  Williams,  libi  sup.,  p.  18. 

9  Ibid.,  p.  1)8. 

10  Clayton  v.  Corby  (1843),  5  Q.  B., 
415,  419,  420,  cited  in  Lord  Cluster- 
field  v.  Harris  (1908),  2  Ch.,  307,  410, 
ill.  122  (C,  A.). 
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(5)  Law  relating  to  Fences  and  Easements  connected  thereuntil. 

Though  fences  may  resemble  party-walls  in  tho  sonse  of 
marking  the  line  of  division  between  lands  belonging  to 
adjoining  owners,  they  are  not,  in  such  a  case,  as  party-walls 
often  are,  common  property,1  but  belong  to  either  one  or  the 
other  of  the  two  owners. 

To  which  of  two  adjoining  owners  a  fence  dividing  their  Presumption 
respective  lands  belongs  is  a  question  which  is  not  always  of  ownershli)- 
possible  of  proof,  and,  in  the  absence  of  clear  evidence  to  the 
contrary,  the  presumption  will  arise  that  a  fence  on  the  edge 
of  a  ditch,  or  a  fence  on  a  bank  with  a  ditch  on  one  side  of  it, 
belongs  to  the  owner  of  the  land  adjoining  the  fence  or  bank.2 

But  if  such  a  fence  or  bank  has  a  ditch  on  each  side  of  it,  When  does 
no  such  presumption  of  ownership  arises,  and  the  question not  anse" 
depends  on  proof  of  acts  of  ownership  on  the  part  of  either  of 
the  adjoining  owners.3 

At  common  law,  the  owners  of  adjoining  closes  are  under  No  obligation 
no  obligation  to  fence  against  or  for  the  benefit  of  each  other,  fen^atcom- 
the  only   duty  cast   upon  them   being  that   they  shall  take  mon  law,  but 
care   that    their   cattle    do    not    trespass    upon   the   land    of  ™Z  oTease^ 
others.4  ment- 

But  by  prescription  a  landowner  may  be  bound  to  main- 
tain his  fences,  not  only  to  keep  his  own  cattle  within  bounds, 
but  also  for  the  benefit  of  the  adjoining  owners,5  by  virtue 


1  As  to  party -walls,  see  supra,  Chap.  42  L.  J.  Q.  B.,  147  ;  ami  see  Cooker 
III,  Part  V.  v.  Willcocks  (1911),  2  K.  B.  at  pp.  127, 

2  Earl  of  Craven  v.  Pridmore  (1902),  131.  Nor  does  any  such  obligation 
18  Times  L.  R.,  282;  Henniker  v.  arise  out  of  the  relationship  of  landlord 
Howard  (1904),  90  L.  T.,  157.  Semble,  and  tenant  for  the  benefit  of  the  tenant, 
this  presumption  applies  only  to  an  Erskine  v.  Adeane  (1873),  L.  R.,  8  Ch. 
artificial  ditch  and  not  to  a  natural  App.,  756  ;  42  L.  J.  Ch.,  835. 
watercourse,  Marshal  v.  Taylor  (1895),  5  Ibid.  This  obligation  is  described 
1  Ch.  641 ;  64  L.  J.  Ch.,  416.  in  Gale  on  Easements,  9th  Ed.,  p.  409, 

3  Per  Bayley,  J.,  in  Guy  v.  West,  as  in  the  nature  of  a  "  spurious  ease- 
cited  in  2  Selwyn's  Nisi  Prius,  13th  ment  "  affecting  the  land  of  the  party 
Ed.,  at  p.  1244.  who  is  bound  to  maintain  the  fences, 

4  Boyle  v.  Tamlin  (1827),  6  B.  &  C,  see  Laurence  v.  Jenkins  (1873),  L.  P., 
329  ;  30  R.  R„  343  •  Lawrence  v.  8  Q.  B.  at  p.  279,  42  L.  J.  Q.  B.  at 
Jenkins  (1873),  L.  R.,  8  Q.  B.,  274  ;  p.  150. 
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of  which  easement  be  becomes  liable  for  any  injury  caused 

•  to   his   neighbour's   cattle   in   consequence   of   his   failure  to 

repair.1 

Effect  of  unity        Where  adjoining  lands  once  belonging  to  different  persons, 

^easement*   one  °^  wnom  was  bound  to  maintain  the  dividing  fences,  have 

become   the   property   of  the   same  person,   the   pre-existing 

obligation  to  repair  is  destroyed   by  the  unity  of  ownership  ; 

and  on  a  subsequent  severance  of  tenements  the  obligation  to 

repair  will  not  revive  except  by  express  words  in  the  deed  of 

conveyance.2 

There  is  no  general  rule  of  law  which  obliges  the  owners 
or  occupiers  of  lands  abutting  on  a  public  road  to  keep  up  the 
fences,3  provided  the  natural  condition  of  the  land  is  not 
changed.4 

Nor  is  there  at  common  law  any  obligation  to  fence  mines, 
quarries,  or  other  excavations  as  against  trespassers,5  or  at  all 
in  solitary  and  unfrequented  places.0 

But  as  between  the  occupier  of  a  field  and  the  occupier  of 
a  quarry  or  mine  in  or  underlying  the  field,  there  is  an 
implied  contract  on  the  part  of  the  occupier  of  the  quarry  or 
mine  to  fence  it  in.7 

And  if  the  owner  or  occupier  of  land  adjoining  a  public 
road  makes  excavations  either  at  the  side  of  the  road  or  so 
close  to  it  as  to  be  dangerous  to  the  public  using  the  road,  he 
must  fence  them  in  or  be  liable  for  any  accident  caused  by  his 
default.8 


Effect  of 
severance. 


Law  as  to 
fencing  on 
land  adjoin- 
ing public 
road  or  other 
frequented 
place. 


1  Gale,  ubi  sup.  This  liability  does 
in.t  extend  beyond  his  neighbour's 
cattle,  <>r  eueb  as  arc  rightfully  on  die 
adjoining  land.  Ii  docs  not  include 
any  other  cattle,  notwithstanding  thai 
they  may  have  entered  over  the  land 
<>t  the  party  for  whose  benefit  the 
obligation  to  maintain  the  Eenc< 
exists;  ibid.,  citing  Dovaston  v.  Payne 
(1795),  2  II.  I'd.,  627  ;  :'.  R.  R.,  497  ; 
Preface    V  ;     and    per    Wilmot,    ('..I., 

.-!   Wilson,    I  I'll. 

-  Per  Bayley,  •!..  in  Boyle  v.  Tamlin, 
iih,  sup, 
"  Poller   v.    Parry  (1859),    7    W.    R. 


Eng.,  182. 

4  E.g.  as  by  mining  and  excavating 
at  (lie  side  of,  or  close  to,  the  road,  see 
infra. 

6  Williams  v.  GrowcoU  (18G3),32  L.  J. 
Q.  B.,  TM  ;  8  L.  T.,  458  ;  Hawken  v. 
Shearer  (I*s7),  56  L.  J.  Q.  B.,  284. 

G  Hawken  v.  Shearer,  ubi,  sup. 

7  Williams  v.  Qrowcott ;    Hawken  v. 

Sht  iir,  r,   iihi  8Up. 

N  See  Bink8  v.  South  Yorkshire  Ry.  and 
River  Don  <'<>.  (1862),  3  B.  &,  S.,  i»m  ■ 
32  L.  J.  Q.  B.,  20  ;  Hawken  v.  Shearer, 
nl, i  sup. 
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Bui  there  is  no  obligation  upon  the  local  authority  to  fence 
in  an  ancient  open  sewer  adjoining  a  public  road  which  was  in 
existence  when  the  road  was  dedicated.1 

An  action  for  failure  to  keep  a  fence  in  repair  must  be  Against 
brought  against  the  occupier  of  the  land,  mine,  or  quarry  mu8t  {M 
which  ought  to  be  fenced  in,  and  not  against  the  owner  of  the  brought. 
fee,  who  is  not  in  possession.2 


(0)  Other  Miscellaneous  Easements  or  Bights  in  the  nature 
oj  Easements. 

(a)  Eight  to  bury  dead  in  a  particular  place.3 

(b)  Eight  to  hold  a  haut  or  market  on  another's  land.4 

(c)  Eight  to  carry  on  a  private  ferry  and  levy  tolls,  in 

so  far  as  it  may  be  a  right  appurtenant  and  involves 
a  right  to  embark  and  disembark  passengers  on 
another's  land.5 


1  Cornwell  v.  Metropolitan  Commis- 
sioners of  Sewers  (1855),  10  Exch.,  771. 

2  Cheetliam  v.  Hampson  (1791),  4 
Trow.  Rep.,  318  ;  2  R.  R.,  307  ;  and 
see  Growcott  v.  Williams,  ubi  sup. 

3  Bryan  v.  Whistler  (1828),  8  B.  &  C, 
288  ;  2  Man.  &  Ry.,  318  ;  Mohun  Lai 
v.  Sheikh  Xoor  Ahmed  (1868),  1  All. 
II.  C,  116. 

4  Rajah  Bejoy  Keshub  Roy  v.  Obhoy 
Churn  Chose  (1871),  16  W.  R.,  198. 

5  Parmeshuri  Proshad  Narain  Singh 
v.  Mahomed  Syud  (1881),  I.  L.  R., 
6  Gal.,  608  ;  Nityahari  Roy  v.  Dunne 
(1891),  I.  L.  R.,  18  Cal.,  652.  A  ferry 
is  n  franchise,  a  form  of  property  and  a 
hereditament,  not  necessarily  appurte- 
nant to  land,  which  can  be  acquired  by 
grant  or  license  from  the  Crown  or 
ruling  authority,  Hvzzeyv.  Field  (1835), 
2  G.  M.  &  R.,  432,  440 ;  Reg.  v. 
Cambrian  Railway  Co.  (1871),  L  R., 
6  Q.  B.,  422,  427;  25  L.  T..  84; 
Simpson  v.  Att.-Genl.  (1904),  App. 
Cas.  at  p.  490 ;  Dibden  v.  Skirrow 
(1908),  1  Ch.,  41,  44;  Parmeshur 
Proshad  Narain  Singh  v.  Mahomed 
Syud  ;  Nityahari  Roy  v.  Dunne,  ubi 
sup.     In     England     it     can     also     be 


acquired  by  prescription,  in  which 
case  a  grant  is  presumed,  Huzzey  v. 
Field,  ubi  sup.  ;  Peter  v.  Kendal 
(1827),  6  B.  &  C.,  703,  780  ;  Trotter  v. 
Harris  (1828),  2Y.&  J.,  285  ;  Simpson 
v.  Att.-Genl.,  ubi  sup.  But  in  Bengal, 
where  ferries  have  been  recognised  both 
before  and  since,  as  well  as  by,  the  j:>er- 
manent  settlement,  the  preponderating 
view  appears  to  be  that  a  ferry  carrying 
with  it  an  exclusive  right  or  a  monopoly 
cannot  now  be  acquired  by  prescrip- 
tion under  the  Indian  Limitation 
Act,  unless  supported  by  additional 
evidence  from  which  a  grant  could  bo 
implied,  see  Nityahari  Roy  v.  Dunne,  ubi 
sup.  at  pp.  660-664,  referring  to  Parme- 
shuri Proshad  Singh  v.  Mahomed  Syud, 
ubi  sup.  But  when  a  right  of  ferry  is 
claimed  as  appurtenant  to  land,  and  a 
grant  of  such  right  by  the  Crown  is 
established,  neither  mere  subsequent 
non-user  without  waiver  nor  the  run- 
ning of  an  opposition  ferry  will  destroy 
the  right,  Nityahari  Roy  v.  Dunne,  ttbi 
sup.  In  England  all  ancient  ferries 
are  treated  as  monopolies,  see  Simpson, 
v.  Att.  Genl.,  ubi  sup.,  but  the  monopoly 
is    not    the    exclusive    right    to    carry 
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(d)  Eight  to  sit  in  a  particular  pew  in  church.1 

(e)  Eight  to  hang  clothes  on  linos  passing  over  a  neighbour's 

land.2 

(/)  Eight  to  keep  a  sign-post  opposite  a  house  of  enter- 
tainment.3 

(</)  Eight  to  affix  a  sign- board  to  the  wall  of  a  neighbour's 
house.4 

(/;)  Eight  to  nail  fruit  trees  or  beams  to  a  neighbour's 
wall.5 

(i)  Eight  to  retain  in  its  position  a  fonder  or  hatch  for 
keeping  a  stream  in  a  particular  course.0 

(j)  Eight  to  keep  fixed  in  a  river  a  pile  of  wood  for  the 
more  convenient  use  and  enjoyment  of  a  wharf.7 


across  a  stream  or  river  by  any  means 
but  the  exclusive  right  to  carry  across 
by  means  of  a  ferry,  Dibden  v,  Skirrow 
(1907),  1  Oh.,  437,  affirmed  by  C.  A. 
(1908),  1  Ch.,  41.  .Thus,  the  building 
of  a  bridge  across  a  river  near  to  an 
ancient  ferry  is  not  a  disturbance  of 
the  ferry,  notwithstanding  that  the 
profits  of  the  ferry  may  be  diminished 
or  altogether  cease,  Dibden  v.  Skirrow, 
ubi  sup.,  and  <•/.  llameswar  Singh  v. 
Secretary  of  Stale  for  India  (1907), 
1.  L.  R.,  34  OaL,  470,  487,  488. 

1  Rogers  v.  lirooks  (1783),  T.  II., 
431/t ;  Hinde  v.  ChorUon  (I860),  L.  R., 
2  C.  P.,  104. 

-  JJrewcll  v.  Towler  (1832),  3  U.  & 
Ad.,  735. 

8  Hoare  v.  Metropolitan  Board  of 
II  orka  (1874),  L.  R.,  9  Q.  B.,  296. 

1  Moody  v.  Stegglea  (1879),  12  Ch.  L)., 
261. 

•'■  Hawkins  \.  Wallis  (1763),  2  Wils., 
I  73  ;  <;<,nU,<in  v.  <  hota  Lai  ( I  888),  I.  L. 
R.,  13  I'... m.,  82.  Here  the  wall, 
though  ;i  "  party-wall  "  in  the  popular 

e I     I  li''     word     as    ili\  iding     two 

tenements  or  buildings,  was  not  a, 
party-wall  in  point  of  law  (see  Watson 
v.  Gray  (1880),  I  I  Oh.  J).,  192,  and 
Chap.  Ill,  Part  V,  "  Basements  relating 
io  Par ty -walls  "),  as  it  was  the  absolute 
property  "i  one  adjoining  owner,  sub- 


ject only  to  an  easement  in  the  other 
adjoining  owner,  to  drive  nails  into  it. 
There  seems  no  doubt  that  prior  to 
the  acquisition  of  an  easement  over 
it,  the  owner  of  the  wall  would  have  a 
remedy  in  trespass  for  the  nailing  of 
trees,  plants,  or  beams  to  the  wall,  or 
for  any  other  direct  or  immediate  act 
of  interference  therewith,  see  Lawrence 
v.  Obcc  (1815),  1  Stark.,  22  ;  Gregory  v. 
l'ipcr  (1829),  9  B.  &  C,  591  ;  liullen  v. 
Leake,  Prec.  of  Pleadings,  7th  Ed., 
p.  420  ;  or  it  would  bo  open  to  him  to 
abate  tho  nuisance  from  his  own 
premises  if  that  should  be  possible,  or, 
if  not,  by  entering  on  the  adjoining 
tenement  after  notice  to  the  owner, 
see  Lemmon  v.  Webb  (1894),  3  Ch. 
1  ;  ( 1 895),  App.  Cas.  1  ;  and  the  other 
cases  cited  infra,  Part  11,  C.  (3)  ; 
dale  on  Easements,  9th  Ed.,  pp.  501, 
5<>2.  Tho  abatement  should  be  effected 
with  reasonable  care  not  to  cause 
more  damage  than  necessary,  Gale, 
ubi  sup.  Hut  it  is  doubtful  whether 
in  most  oases  the  remedy  by  abatement 
would  ho  well  advised,  *cc  Chap.  XI, 
Tart  11. 

'•  Wood  v.  llnnU  (1846),  8  Q.  1$. 
(917). 

7  Lancuslt  r  v.  Eve  ( 1 869),  5  0. 13.  N. 
S.,  717. 


(  m  ) 

(k)  The  right  to  grow  rice  plants  in  a  neighbour's  land  lo 
be  afterwards  transplanted  to  the  dominant  land.1 
This  right  is  strictly  speaking  a  profit  a  prendre,  but 
must  be  considered  an  easement  under  the  Indian 
Limitation  Act  2  and  Indian  Easements  Act.3 

(I)  Eight  to  keep  a  bund  at  a  particular  height.4 

(in)  Although  the  dominant  owner  is  usually  liable  to 
repair  the  servient  tenement  for  the  use  and  pre- 
servation of  his  easement,5  yet  he  can  by  prescrip- 
tion, express  stipulation,  or  any  special  local  custom, 
acquire  a  right  against  the  servient  owner  that  he 
shall  repair  it.6 

(n)  Bight  to  have  a  party-wall  maintained  as  a  dividing 
wall  between  adjoining  tenements.7 

(o)  Eight  to  carry  smoke  away  by  a  pipe  overhanging 
another's  land.8 

Part  11. — Miscellaneous  Rights  not  amounting  to  Easements. 

Under  this  heading  it  is  proposed  to  deal  successively  with 
(a)  Eights  in  Gross  ;  (b)  Profits  a  prendre  in  Gross  ;  (c)  other 
Miscellaneous  Eights. 

A. — Rights  in  Gross. 

It  will  be  remembered  that  these  rights,  though  analogous  How  dutin- 
to  easements  in  some  respects,  differ  from  them  materially  in  |^m 
others,  and  chiefly  in  the  respect  of  their  enjoyment  being  easements, 
altogether  irrespective  of  the  possession  or  ownership  of  land.9 
They  are  not,  as  easements  are,  rights  appurtenant  to  land.10 

1  Sundrabai     v.    Jayawant     (1898),  (1081),  1  Saund.,  322;  Wins.  Notes  at 
I.  L.  R.,  23  Bom.,  397.  p.   500;    Jones  v.  Pritchard  (1908),    1 

2  Act    IX  of    1908,  s.    2   (5),   App.  Ch.  at  p.   637  ;    24  Times  L.  R.,  309 
IV    (reproducing   s.    3   of   Act    XV   of  (310)  ;    and  Chap.  VIII,  Part  III. 
1877  repealed).  '    Watson  v.  Gray  (1880),  14  Ch.  1)., 

3  S.    4,  App.  VII;    and  see    Sand-  192(195). 

rabai  v.  Jayawant,  ubi  sup.  8  Jones    v.  Pritcliard  (1908),   1    Ch. 

4  Narayana       Eeddi       v.       Vcnhala      at  p.  039  ;    24  Times  L.  1\.  at  p.  311. 
Chariar  (1900),  1.  L.  R.,  24  Mad.,  202.  9  Sec  Chap.  T,  Part  I. 

5  Sec  Chap.  VIII,  Part  III.  10  Ackroyd     v.      Smith     (1850),     10 
0  See    notes    to   Pomfret  v.   Uycrojt      C.  B.,   104  (187)  ;    19  L.  J.  C.  P.,  315 
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Excepting 

profits  a 
prendre  in 
gross,  rights 
in  gross  not 
within 
Limitation 
Act.     All 
rights  in 
gross  ex- 
cluded from 
Indian  Ease- 
ments Act. 


Another  distinctive  feature  is  that  rights  in  gross  are  in 
reality  nothing  more  than  licenses,  and  as  such  are  incapable 
of  assignment.1 

Further,  being  altogether  unconnected  with  the  enjoyment 
or  occupation  of  land,  they  cannot  be  annexed  as  incident 
to  it.2 

Nor  do  the  principles  governing  the  acquisition  of  ease- 
ments by  long  enjoyment  apply  to  these  rights,  for  there  must 
be  something  more  than  mere  user  to  establish  them  ;  there 
must  be  something  to  shew  their  nature  and  origin  as  by 
production  of  a  grant.3 

Any  attempt  to  apply  the  prescriptive  method  to  rights 
in  gross  would  at  once  cause  difficulties  as  to  the  evidence 
necessary  to  establish  their  nature  and  quality,  which  do  not 
occur  in  the  case  of  rights  proved  and  determined  by  user  and 
enjoyment  on  the  part  of  the  occupiers  of  a  dominant  tene- 
ment ;  as,  for  instance,  whether  enjoyment  by  one  man  in 
the  course  of  his  own  life,  and  no  more,  would  establish 
any  right  either  in  that  man  for  life  or  a  descendible  right  in 
gross.4 

Rights  in  gross  apart  from  profits  a  prendre  in  gross  do 
not    appear    to   have    been  within   the    scope  of    the  Indian 


(319);  Bailey  v.  Stephens  (18(32), 
12  ('.  B.  N.  S.,  91  ;  31  L.  J.  C.  P.,  226  ; 
Shuttleworth  v.  Lc  Fleming  (1865), 
19  C.  13.  N.  S.,  687  ;  34  L.  J.  C.  P., 
309 ;  liangeley  v.  The  Midland  Ry. 
Co.  (1868),  L.  R.,  3  Ch.  App.,  306 
(310);  37  L.  J.  Ch.,  313  (316); 
Thorpe  v.  Brumfltt  (1873),  L.  R.,  8  Ch. 
App,,  6.00;  Chundee  Churn  Itoy  v. 
Shib  Chunder  Mundul  (1880),  I.  L.  K., 
.".  <  '..I.,  iiir,  ;    6  C.  I-  I:..  269. 

1  Ackroyd  v.  Smith,  ubi  sup.  ; 
Bailey  v.  Stephens,  ubi  sup.  ;  Shuttle- 
worth  \.  /.<  Fleming,  ubi.  sup.  ;  Thorpe 
v.  Brumfitt,  ubi  sup.  at  |>.  655.  See 
Staffordshire  v.  Worcestershire  ('nihil 
Navigation  ( L912),  1  Ch.,  91. 

Quart  whether  a  right  of  several 
Bshery  in  gross  created  by  the  legisla- 
in"   m  [avow  of  ;i  landowner  may  not 


by  express  words  be  transferred  with 
the  land,  Ibid. 

3  Ackroyd  v.  Smith ;  Bailey  v. 
Stephens  ;  Shuttleworth  v.  Le  Fleming, 
ubi  sup. 

3  See  Bailey  v.  Stephens,  ubi  sup.  ; 
Shuttleworth  v.  Le  Fleming,  ubi  sup., 
and  the  learned  argument  of  Mr. 
Mcllish,  afterwards  Lord  Justice  Mellish, 
in  the  case  last  cited,  in  which  it  was 
held  that  the  English  Prescription  Act 
docs  not  apply  to  rights  in  gross.  But 
see  the  remarks  of  White,  J.,  in 
Chundee  Churn  Mundul  v.  Shib 
Chunder  Mundul  (1880),  I.  L.  R., 
9  Cal.,  945;  6  C.  L.  R.,  269,  on  the 
subjeot  of  profits  a  prendre  in  gross. 

4  See  Shuttleworth  v.  Le  Fleming 
(1865),  19  ('.  15.  N.  S.  (712)  ;  34  L.  J. 
C.  P.  (312). 
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Limitation  Act,1  XV  of  1877,  and  they  have  been  expressly 
excluded  from  the  Indian  Easements  Act,  V  of  1882. 2 

The  two  important  classes  of  rights  in  gross  which  it  is 
necessary  to  consider  here  are  Private  Eights  of  Way,  and 
PuHic  Eights  of  Way. 

Preceding  observations  on  rights  in  gross  refer  to  private 
rights. 

Public  rights  of  way,  as  will  presently  be  seen,  are  on  a 
different  footing. 

(1)  Private  Rights  oj  Way. 

Private  rights  of  way  when  they  are  not  appurtenant  to  Private  rights 
land  are  rights  in  gross  and  are  subject  to  the  same  method  of  °  way" 
acquisition.3 

(2)  Public  Bights  oj  Way. 

As  already  explained,  a  public  right  of  way,  being  uncon- 
nected with  a  dominant  tenement,  is  a  right  in  gross  and  clearly 
distinguishable  from  an  easement.4 

It  is  exercised  over  what  is  called  a  Highway.  Highway. 

A  highway  has  been  described  as  "  a  passage  which  is  open  Variety  of 
to  all  the  King's  subjects,"5  and  it  can  be  either  a  public  g  ways" 
road,6  or  a  public  river,7  or  a  railroad,8  or  the  sea-shore. !) 

1  Nor  have  they  apparently  been  in-  way  on  to  adjoining  land,  if  founded 
oluded  in  the  repealing  Act,  IX  of  on  dedication  presumed  from  long  user, 
1908.  or  on  mutual  agreement,  or  the  exercise 

2  These  Acts,  like  the  Prescription  of  statutory  powers,  S.  C.  on  appeal 
Act  in  England,  establish  the  acquisi-  (1902),  1  K.  B.,  690. 

tion  of  easements   by  user,  see  Chap.  6  Notes    to    Dovaston    v.    Payne,    2 

VII,  Part  II.  Smith's  L.  C,  12th  Ed.,  p.  158. 

3  See  supra  under  "  Rights  in  Gross."  6  Hunooman    Das    v.     Shamachurn 

4  See  Chap.  I,  Part  I;  Bangeley  v.  Bhutta  (1862),  1  Hay.,  426;  notes  to 
Midland  By.  Co.  (1868),  L.  R.,  3  Ch.  Dovaston  v.  Payne,  ubi  sup.  at  p.  159. 
App.,    306   (310)  ;     39   L.   J.   Ch.,    313  ?  Ioidi 

(316)  ;  Hawkins  v.  Butter  (1892),  8  Notes  to  Dovaston  v.  Payne,  ubi 
1  Q.  B.,  668.  It  cannot  be  claimed  as  sup.  ;  Bex  v.  Severn  and  Wye  By.  Co. 
a  dominant  tenement  to  which  to  (1819),  2  B.  &  Aid.,  646. 
attach  an  easement,  Att.-Ucnl.  v.  9  Notes  to  Dovaston  v.  Payne,  ubi 
Copcland  (1901),  2  Q.  B.,  101,  but  this  sup.  But  the  sea-shore  is  not  a  high- 
does  not  prevent  the  acquisition  of  a  way  for  all  purposes,  Llandudno  U.  C. 
right  to  discharge  water  from  a  high-  v.  Woods  (1S99),  2  Ch.,  705. 
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Highway  as  a       As  a  public  road,  a  highway  may  bo  termed  a  foot  way,  set 
pu )  ic  roa  .    apar{j  goieiy  for  (,}10  pUrp0se  of  foot  passengers  ;  or  it  may  be  a 
'pack  and  prime  way,  which  is  a  horse  and  foot  way  ;  or  it  may 
be  a  cart  and  carriage  way ;  or  it  may  include  all  three.1 
Extent  of  In  the  older  cases  a  public  right  of  way  was  treated  solely 

Public  riXt     as  ^ie  ^berty  of  passing  and  repassing  and  the  user  of  a  high- 
of  way.  way  for  any  other  purpose  was  regarded  as  a  trespass.2 

But  the  modern  tendency  is  not  to  enforce  this  rule  too 
strictly,  for  in  a  recent  case  it  was  said  that  although  high- 
ways were  prima  facie  dedicated  for  the  purpose  of  passage, 
other  things  were  done  upon  them  by  everybody  which  were 
permitted  by  the  law  as  constituting  a  reasonable  and  usual 
mode  of  using  a  highway  as  such,  and  that  so  long  as  a  person 
did  not  go  beyond  such  reasonable  mode  of  using  it  he  was 
not  a  trespasser.3 

"  If  a  person  is  passing  along  a  part  of  a  highway  which 
"  belongs  to  a  particular  owner,  in  order  to  do  something 
"  beyond,  on  land  which  does  not  belong  to  that  owner,  then,  so 
"  far  as  that  owner  is  concerned,  he  is  merely  passing  along 
"  that  part  of  the  highway,  and,  whatever  it  may  be  the  inten- 
"  tion  to  do  further  on,  that  would  be  no  trespass  as  against 
"  such  owner.  Again,  if  a  man  is  passing  along  a  highway, 
"  only  intending,  so  far  as  the  highway  is  concerned,  to  pass 
"  along  it,  though  he  intends  to  go  from  it  and  goes  into  other 
"  land  of  the  same  owner,  and  does  something  contrary  to 
*'  his  rights,  I  do  not  think  there  will  be  any  trespass  on  the 
"  highway."  4 

But  any  user  of  a  highway  which  interferes  with  the  en- 
joyment of  his  property  by  the  owner  of  the  soil,  or  otherwise 
exceeds  a,  reasonable  and  ordinary  user  of  the  highway  is  a 
clear  trespass.5 

1  I  '<p.   Lit.,   56a  ;    notes  to   Dovaaton  to  Dovaeton  v.  Payne,  ubi  sup,,  p.  159. 

\.  Payne,  ubi  gup.,  |>.  15'J.  a  Harrison  v.  Duke  of  Rutland  (1893), 

1   l.u<l<-    v.    Shepherd   (1726),    -    Str.,  1    ().    15.,    142;     and    see   Hickman   v. 

1004  j    Stevens  v,    Whistler  (1809),    M  Maisey  (1900),  1  Q.  B.,  752. 

I ■■•'  i,  51  ;    Reg.  v.  Pratt  (1855),    \   E,  4  Harrison  v.  Duke  vj  Rutland,  ubi 

B.,   860j     St.    Mary   Newington    v.  sup.  at  p,  147,  per  Lord  Eeher,  M.R. 

Jacob  (1871),  L.  R.,  7  Q.  B.,  47  {  Notes  b  Lade  v.  Shephetd  (1735),  2  Str., 
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Public  rights  of  way  may  bo  created  by  statute  !  or  may 
arise  out  of  the  dedication  to  the  public  use  by  a  landowner 
of  that  portion  of  his  property  over  which  the  rights  arc 
exorcised.2 

Such  dedication  may  be  made  by  express  grant,  but  it  is 
usually  founded  on  a  presumption  derived  from  user  on  the 
part  of  the  public.3 

The  presumption  will  be  rebutted  by  proof  of  circumstances 
incompatible  with  dedication.4 

In  every  case  there  must  be  an  animus  dedicandi,  an  inten- 
tion to  dedicate,  of  which  the  user  by  the  public  is  evidence 
and  no  more.5 


Acquired 
under  statute 
or  by  dedi- 

cation. 


Dedication, 
how  made. 


Rebuttable 
presumption. 

Elements  of 
valid  dedica- 
tion. 


1004;  Stevens  v.  Whistler  (1809),  11 
East,  51  ;  Reg.  v.  Pratt  (1855),  4  E. 
&  B.,  860  ;  Harrison  v.  Duke  of  Rutland, 
ubi  sup.  ;  Luscombc  v.  G.  W.  Ry.  Co' 
(1899),  2  Q.  B.,  313;  Hickman  v. 
Maisey  (1900),  1  Q.  B.,  752.  The 
following  have  been  held  to  be  acts  of 
unreasonable  user  amounting  to  a 
trespass:  (1)  Going  on  to  a  highway 
for  the  purpose  of  interfering  with  the 
rights  of  sport  which  the  owner  of  the 
soil  was  exercising  on  another  part  of 
his  land,  Harrison  v.  Duke  of  Rutland, 
ubi  sup.  ;  (2)  allowing  cattle  to  stray 
on  a  highway,  Luscombe  v.  G.  W.  Ry- 
Co.,  ubi  sup.  ;  (3)  using  a  highway  as 
a  place  from  which  to  watch  trials  of 
racehorses,  Hickman  v.  Maisey,  ubi 
sup. 

1  See  notes  to  Dovaslon  v.  Payne, 
uhi  sup.  at  p.  172. 

2  Rex  v.  Lloyd  (1808),  1  Camp.,  260  ; 
Trustees  of  the  British  Museum  v. 
Finnis  (1833),  5  C.  &  P.,  460;  Grand 
Surrey  Canal  Co.  v.  Hall  (1840),  1  M.  & 
G.,  392  ;  Vestry  of  Bermondscy  v. 
Brown  (1865),   35  Beav.,   226,   L.    R., 

1  Eq.,  204  ;  First  Assistant  Collector 
of  Nasik  v.  Shamji  Dasrath  Patil  (1878), 
I.  L.  R.,  7  Bom.,  209  ;  and  see  Att.- 
Genl.  v.  Eshcr  Linoleum  Co.,  Ltd.  (1901), 

2  Ch.,  647.  It  is  competent  for  a 
tenant  for  life  and  an  immediate 
remainderman  in  fee  to  dedicate  to 
the  public  a  road  over  the  settled  land, 
Farquhar    v.    Newbury    Rural    District 


Council  (1909),  1  Ch.,  12. 

3  See  the  cases  last  cited.  Though 
the  onus  of  proving  that  a  way  is  a 
public  highway  lies  on  the  party 
alleging  it,  proof  of  user  of  such  a 
nature  that  dedication  might  bo 
reasonably  inferred  therefrom  is 
sufficient  without  proof  that  during 
the  period  of  user  there  was  a  person 
capable  of  dedicating,  and  the  onus  pro- 
bandi  that  there  was  no  such  person 
is  on  the  opposing  party,  Att.-Genl.  v. 
Watford  Rural  Council  (1912),  1  Ch., 
417. 

4  See  notes  to  Dovaslon  v.  Payne,  2 
Smith's  L.  C,  12th  Ed.,  p.  166  ; 
Corsellis  v.  London  County  Council 
(1907),  1  Ch.,  704.  See  further,  infra, 
under  "  Elements  of  valid  dedication." 

5  Grand  Surrey  Canal  Co.  v.  Hall, 
ubi  sup.  ;  Poole  v.  Huskisson  (1843), 
1 1  M.  &  W.,  827  ;  Vestry  of  Bermondscy 
v.  Brown,  ubi  sup.  ;  First  Assistant 
Collector  of  Nasik  v.  Shamji  Dasrath 
Patil,  ubi  sup.  ;  Ranchordas  v.  Mana- 
Hal  (1890),  I.  L.  R.,  17  Bom.,  648; 
Att.-Genl.  v.  Usher  Linoleum  Co.,  Ltd. 
(1901),  2  Ch.,  647;  Simpson  v.  Att.- 
Genl.  (1904),  App.  Cas.  at  p.  493  ; 
Att.-Genl.  v.  Antrobus  (1905),  2  Ch.,  201, 
204.  User  by  the  public  over  land 
belonging  to  a  non-resident  owner  is 
less  cogent  evidence  of  dedication  than 
where  the  user  is  necessarily  brought 
to  the  owner's  personal  notice  ;  and, 
further,  the  weight  to  be  attached  to 
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The  mere  acting  so  as  to  raise  the  supposition  that  a  way 
is  dedicated  to  the  public  does  not  of  itself  amount  to  dedi- 
cation.1 

On  the  other  hand,  acts  referable  more  to  ownership  of  the 
soil  than  to  an  intention  to  exclude  the  public  will  rather 
confirm  than  rebut  the  presumption  of  dedication.2 

As  regards  the  question  of  intention,  the  duration  of  the 
public  user  which  restricts  the  rights  of  the  owner  of  the  soil 
is  not  so  important  as  the  nature  of  the  acts  done  by  the 
owner  of  the  soil,  and  of  the  adverse  acts  acquiesced  in  by 
him.3 

Further,  dedication  is  also  a  question  of  title  ;  the  person 
said  to  have  intended  to  dedicate  camiot  dedicate  more  than 
he  owns.4 

A  right  of  pre-emption  in  adjoining  owners  will  incapacitate 
the  owner  from  dedicating.5 

The  user  from  which  the  presumption  is  derived  must  be 
open,  as  of  right  and  uninterrupted.6 

An  interruption  will  rebut  the  presumption.7 

user    must    depend    somewhat    upon  Council,  ubi  sup. 

whether   the   land   itself   is   cultivated  6  Rex  v.  Barr  (1814),  4  Camp.,   16  ; 

land  or  rough  and  unproductive  land,  Beg.  v.  Pe'.rie  (1855),  4  E.  &  B.,  737  ; 

Chinnock    v.    Hartley    Wintney    Rural  Poole   v.    Huskisson ;     Vestry   of  Bcr- 

District  Council  (1899),  63  J.  P.,  327.  mondsey    v.    Brown,    itbi   sup.     There 

1  Barraclough  v.  Johnson  (1838),  8  A.  must  have  been  user  of  the  way 
&  E.,  99  ;  47  R.  R.,  506  ;  Simpson  v.  "  openly,  as  of  right,  and  for  so  long 
Alt.-Gcnl.,  ubi  sup.  "  a  time  that  it  must  have  come  to 

2  Coats  v.  Herefordshire  County  "  the  knowledge  of  the  owner  of  the 
Council  (1909),  2  Ch.,  579.  "  fee  that  the  public  were  using  it  as 

3  Reg.  v.  Choi  ley  (1848),  12  Q.  B.,  "of  right,"  per  Blackburn,  J.,  in 
515  ;  North  London  Ry.  Co.  v.  St.  Greenwich  Board  of  Works  v.  Maudslay 
Mary,  Islington  (1873),  21  W.  R..  226  ;  (1869),  L.  R.,  5  Q.  B.  at  p.  404,  quoted 
notes  d>  Dovaston  v.  Payne,  2  Smith's  -with  approval  by  Farwell,  J.,  in  Att.- 
L.  C.,  12th  Ed.,  p.  167.  "A  single  act  Oenl.  v.  Antrobus  (1905),  2  Ch.  at  p. 
"of  interruption  by   the  owner  is  of  202. 

more  value  than  many  acts  of  enjoy-  7  Poole     v.     Huskisson,     ubi    sup.  ; 

"iiiciii,"   j>rr    Parke,   B.,    in    Poole  v.  Vestry  of  Bermondsey  v.   Brown,  ubi 

Huskisson,   ubi  »up.    at    p.    830 ;     and  sup.     Any    act   of   the    owner    of    the 

see  Muhammad  Rustam   All   Khan   v.  land   incompatible  with  tho  notion  of 

Municipal  Committee  of    Karnal  City  dedication    will    constitute    an    inter- 

(1919  20),  L.  i:.,  17  End.  App.,  25.  ruption.     Tims,  if  lie  place  a  bar  or 

1     Itt.-OetU,  v.  Antrobus,  ubi  sap.  at  gate   across   the   road,    which    may   be 

j •] >.  201,  202.  opened  and  shut  at  pleasure,  and  even 

6  Coats      v.    Herefordshire     County  though   the   bar  or  gato   bo   knocked 
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No  special   period  of    user  is  required  to   establish    the 
presumption.1 

Each   case   must    depend   upon   its   own   special    circum- 
stances.2 

A  dedication  can  be  presumed  in  favour  of  the  general  Dedication 
public  only  ;  there  can  be  no  dedication  in  favour  of  a  portion  f*™™"1^16  in 
of  the  public,  such  as  the  inhabitants  of  a  parish.3  general 

Upon  the  dedication  of  a  highway  to  the  public,  the  soil  of  pu  jhc  only' 
the  highway  remains   vested  in  the   dedicating  owner,   and  tionTsoiTof a 
he  can  use  his  property  in  any  way  he  pleases  not  inconsistent  highway 
with  such  dedication.4  vested  in 

As  was  said  by  Cairns,  L.J.,  in  Bangeley  v.  The  Midland  owner- 
Bailivay  Co.,  "  a  public  road  or  highway  is  not  an  easement  ; 
"  it  is  a  dedication  to  the  public  of    the  occupation  of  the 
"  surface  of  the  land  for  the  purpose  of  passing  and  repassing, 


down,  the  fact  of  its  once  having 
existed  will  for  a  considerable  period 
prevent  the  presumption  of  dedication 
from  arising,  see  notes  to  Dovaston  v. 
Payne,  2  Smith's  L.  C,  12th  Ed.,  p. 
169,  and  the  cases  there  cited.  And 
closing  the  land  to  the  public  one  day 
in  the  year  will  be  sufficient  to  displace 
the  presumption.  Trustees  of  British 
Museum  v.  Finnis  (1833),  5  C.  &  P., 
460  (465). 

1  See  Woodyer  v.  Hodden  (1813),  5 
Taunt,,  125  (137);  notes  to  Dovaston 
v.  Payne,  2  Smith's  L.  C,  12th  Ed., 
p.  167  ;  Trustees  of  British  Museum  v. 
Finnis  (1833),  5  O.  &  P.,  460  (465), 
(466,  note  (c)). 

2  Ibid.  ;  and  see  Ranchordas  v. 
M a naklal(\ 890),  I.  L.  R.,  17  Bom.,  648. 

3  Poole  v.  Huskisson,  ubi  sup.  ; 
Vestry  of  Bermondsey  v.  Brown  (1865), 
L.  R.,  1  Eq.,  204 ;  Shamsoondar 
Bhattacharjee  v.  Monee  Ram  Das  (1876), 
25  W.  R.,  233  ;  Brocklebank  v.  Thomp- 
son (1903),  2  Ch.,  344  •  and  see  Muham- 
mad Rustam  Ali  Khan  v.  Municipal 
Committee  of  Karnal  City  (1919-20), 
L.  R.,  47  Tnd.  App.,  25,  where  it  was 
held  that  the  evidence  showed  an 
intention  not  to  dedicate  to  the  public 
generally  but  merely  to  allow  visitors 


to,  or  traders  with,  tenants  whose  shops 
abutted  on  the  road  in  question,  a 
right  of  passage.  Ways  such  as  church 
ways  or  market  ways  may  be  acquired 
by  all  tho  inhabitants  of  a  parish  by 
custom  (see  Gale  on  Easements, 
9th  Ed.,  p.  312,  note  (a)  ;  Brocklebank 
v.  Thompson,  ubi  sup.),  or  by  an 
individual  parishioner  as  appurtenant 
to  his  house  (see  Gale,  ubi  sup.),  but 
such  ways  are  regarded  not  as  public 
ways,  but  private  ways  (see  Brockle- 
bank v.  Thompson,  ubi  sup.).  But  such 
a  customary  way  can  be  converted 
into  an  ordinary  highway  after  user 
by  the  general  public  sufficient  to 
raise  the  presumption  of  dedication, 
Farquhar  v.  Newbury  Rural  District 
Council  (1909),  1  Ch.,  12,  but  the 
evidence  in  support  of  the  public 
claim  must  be  cogent,  see  Vestry  of 
Bermondsey  v.  Brown,  ubi  sup. 

4  Lade  v.  Shepherd  (1735),  2  Str., 
1004;  Dovaston  v.  Payne  (1795),  2  H. 
Bl.,  527  ;  2  Smith's  L.  C.  12th  Ed., 
pp.  159,  160 ;  Rangeley  v.  Midland 
By.  Co.  (1868),  L.  R.,  3  Ch.  App., 
306;  37  L.  J.  Ch.,  313;  St.  Mary 
Newinglon  v.  Jacob  (1871),  L.  R., 
7  Q.  B.,  47  ;  Campbell  Davys  v.  Lloyd 
(1901),  2  Ch.  at  p.  525. 
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Presumption 

as  to  owner- 
ship of  soil. 


Dedication 
must  be  in 
perpetuity. 


"  the  public  generally  taking  upon  themselves  (through  tho 
"  parochial  authorities  or  otherwise)  the  obligation  of  ro- 
"  pairing  it."  x 

Since  the  ownership  of  the  soil  remains  in  the  person  or 
persons  dedicating  the  road,  the  presumption  is  that  such 
ownership  extends  to  the  whole  width  of  the  road  in  the  case 
of  an  owner  whose  property  lies  on  each  side  of  it,  or  to  tho 
middle  of  it  where  tho  land  on  either  side  of  it  belongs  to 
different  owners.2 

And  this  presumption  exists  as  much  with  regard  to  private 
ways  as  public  ways.3 

The  presumption  may  be  rebutted  by  proof  of  circumstances 
incompatible  therewith. 4 

It  is  now  settled,  though,  until  recently,  the  question  does 
not  appear  to  have  been  expressly  decided,  that  there  cannot 
be  dedication  for  a  term  certain  or  uncertain  ;  it  must  be  in 
perpetuity.5    The  effect  of  this  rule  is  to  preclude  an  owner 


1  L.  R.,  3  Ch.  App.  at  p.  311  ; 
37  L.  J.  Ch.  at  p.  316.  "  Dedication, 
"  however,  as  between  the  owner  of 
"  the  soil  on  the  one  hand  and  the 
"  controlling  authority  on  the  other 
"  involves  something  more  than  the 
"  mere  occupation  by  the  public  of 
"  the  surface.  It  involves  the  dedica- 
"  tion  of  so  much  of  the  subjacent  soil 
"  as  is  necessary  for  the  proper  mainte- 
"  nance  of  the  surface  as  a  road  or 
"  street.  How  much  of  the  subsoil 
"  is  necessarily  dedicated  for  this 
"  purpose  is  a  matter  of  evidence  in 
"  each  case,"  per  Eve,  J.,  in  Schweder 
v.  Worthing  OaS,  Light,  and  Coke  Co., 
(No.  2)  (1913),  1  Ch.,  118,  124.  As  to 
the  liability  to  repair,  see  further, 
infra. 

2  Cooke  v.  Green  (1823),  11  Price, 
73»i  j  Haigh  v.  West  (1893),  2  Q.  B., 
19  (29);  London  and  N.-W.  By.  Co. 
v.  Westminster  Corporation  (1902), 
1  Ch.,  269  (278).  The  presumption 
usque  ad  medium  fihtm  vim  is  based 
upon  the  supposition  thai  when  the 
road  wan  originally  formed,  the 
proprietors   <>"   either  Hide   each   con- 


tributed a  portion  of  his  land  for  the 
purpose,  Holmes  v.  Bellingham  (1859), 

7  C.  B.  N.  S.,  329  (336)  ;  London  and 
N.-W.  By.  Co.  v.  Westminster  Corpora- 
tion, ubi  sup.  But  this  presumption 
does  not  apply  to  the  subsoil  of  a 
railway  so  as  to  pass  underlying 
minerals  under  a  grant  of  the  land 
and  minerals  lying  on  each  side  of 
and  adjoining  a  railway,  Thompson  v. 
Hickman  (1907),  1  Ch.,  550. 

3  Holmes  v.  Bellingham  ;  Mobaruck 
Shah  v.  Toofany  (1878),  I.  L.  R.,  4  Cal., 
206;  In  re  White's  Charities  (1898).  1 
Ch.,  659;  London  and  N.-W.  By.  Co. 
v.  Westminster  Corporation,  ubi  sup 

4  Beckett  v.  The  Corporation  of  Leeds 
(1871),  26  L.  J.,  375  ;  20  W.  R.,  454  ; 
and  see  notes  to  Dovaston  v.  Payne, 
2  Sm.  L.  C,  12th  Ed.,  p.  169. 

5  Corsellis  v.  London  County  Council 
(1907),  1  Ch.,  704,  adopting  dictum  of 
Byles,  J.,   Dawes  v.   Hawkins   (lS(io), 

8  ( I.  1$.  N.  S.,  848,  858  ;  29  L.  J.  ('.  !'.. 
843,  317.  This  rule  and  tlio  maxim, 
"  Once  a  highway,  always  a  highway," 
appear  each  to  l>e  complementary  of 
the  other. 
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in  fee  as  well  as  a  lessee  or  other  limited  owner  from  dedicating 
for  a  term  under  any  circumstances.1    But  it  seems  that  a  By  whom  can 
valid  dedication  in  perpetuity  can  be  made  not  only  by  an  bc  made- 
owner  in  fee  but  by  a  lessee  with  the  consent  or  acquiescence  Owner  in  fee. 
of  his  lessor  express  or  presumed.2  csseo' 

A  corporation  or  a  public  company  may  dedicate  a  way  Corporation 
over  its  property,  provided  tho  dedication  is  not  inconsistent  or  ComPany- 
with  the  objects  of  the  corporation  or  company,  or  the  purposes 
for  which  the  property  has  been  vested  in  them.3 

A  dedication  may  be  qualified,  or  partial,  or  conditional,  Dedication 
or  subject  to  reservation,  or  limited  to  a  user  of  the  highway  ™ay  be  quall_ 
at  particular  times,  or  for  particular  purposes,  provided  such 
limitations  are  imposed  at  the  time  of  dedication.4 

A  dedication  of  lands  belonging  to  the  Crown  can  as  well  Presumption 
be  presumed  as  a  dedication  of  land  belonging  to  a  private  ^^J.cat,on 
owner,  and  such  dedication  may,  and  ought  to,  be  presumed  Crown, 
from  long  continued  user  in  the  absence  of  anything  to  rebut 
the  presumption.5 

A  highway  may  also  be  created  by  statute.6    It  is  essential  May  be 

created  by 

statute. 

1  Previously,  there  was  no  question  Payne,  ubi  sup.  at  p.  169  ;  and  see 
that  a  public  way  used  during  a  tenancy  Muhammad  Rustam  Alt  Khan  v. 
could  be  stopped  by  the  reversioner  on  Municipal  Committee  of  Karnal  City 
coming  into  possession,  see  Wood  v.  (1919-20),  L.  R.,  47  Ind.  App.,  25. 
Veal  (1822),  5  B.  &  Aid.,  454,  and  notes  There  may  certainly  be  a  reservation 
to  Dovaston  v.  Payne,  ubi  sup.  at  p.  by  the  landowner  as  regards  existing 
168.  physical    obstruction,  such  as  a  stile 

2  Rex  v.  Barr  (1814),  4  Camp.,  16  ;  or  a  gate,  for  the  public  must  take 
Harper  v.  Charlesivorth  (1825),  4  B.  &  the  road  in  the  condition  in  which  they 
C,  574,  591  ;  Simpson  v.  Att.-Genl.  find  it.  But  it  is  another  proposition 
(1904),  A.  C,  476,  507.  that  there  can  be  a  dedication  subject 

3  Rex  v.  Inhabitants  of  Leake  (1833),  to  a  right  in  future  to  obstruct,  on 
5  B.  &  Ad.,  469  f  Grand  Junction  which  Reg.  v.  Gharlesworth  (1851), 
Canal  Co.  v.  Petty  (1888),  21  Q.  B.  D.,  16  Q.  B.,  1012,  throws  grave  doubt, 
273;  notes  to  Dovaston  v.  Payne,  ubi  see  Att.-Oenl.  v.  Horner  (No.  2)  (1913), 
sup.  at  p.  168  ;    Coats  v.  Herefordshire  2  Ch.,  140,  170. 

County  Council  (1909),  2  Ch.,  579;  Great  5  Turner  v.    Walsh  (1881),  L.  R.,  6 

Central  Railway  v.  Balbywith-Hexthorpe  App.    Gas.,    636;     First   Assistant-Col- 

Urban     Council,      Att.-Genl.    v.    Great  lector  of  Nasik  v.  Shamji  Dasralh  Patil 

Central   Railway   (1912),    2    Ch.,    110;  (1878),  T.  L.  R.,  7  Bom.,  209. 

Arnold  v.  Morgan  (1911),  2  K.  B.,  314.  6  Cubitt    v.    Lady    Caroline    Maxse. 

4  Fisherv.  Prowse  (1862),  2  B.  &  S.,  (1873),  8  C.  P.,  915;  Att.-Genl.  v. 
770  ;  Mercer  v.  Woodgate  (1869),  L.  R.,  Antrobus  (1905),  2  Ch.,  201. 

5    Q.    B.,    26  ;     notes   to    Dovaston   v. 
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Extent  of 
public  right 
of  way,  how 
measured. 


Begina  v. 
The  United 
Kingdom 
Electric  Tel. 
Co. 


to  its  valid  creation  that  the  provisions  of  the  Act  should  be 
strictly  followed.1 

The  extent  and  mode  of  enjoyment  of  a  highway  must  be 
measured  by  the  user  as  proved,  or  by  the  terms  of  the  deed 
when  the  right  is  so  granted,  but  in  the  absence  of  evidence 
to  the  contrary  the  public  are  entitled  to  the  whole  width  of 
the  way  without  any  such  restriction  as  may  be  imposed  by 
the  owner  of  the  servient  tenement  in  the  case  of  a  prescriptive 
private  way.2  In  Begina  v.  United  Kingdom  Electric  Telegraph 
Co.,3  the  Court  of  Queen's  Bench  on  a  motion  for  a  new  trial 
approved  the  following  direction  by  Martin,  B.  : — "  In  the 
'  case  of  an  ordinary  highway,  although  it  may  be  of  a  varying 
'  and  unequal  width,  running  between  fences,  one  on  each 
'  side,  the  right  of  passage  or  way,  prima  facie,  and  unless 
'  there  be  evidence  to  the  contrary,  extends  to  the  whole  space 
'  between  the  fences  ;  and  the  public  are  entitled  to  the  use 
'  of  the  entire  of  it  as  the  highway  and  are  not  confined  to 
'  the  part  which  may  be  metalled  or  kept  in  order  for  the 
'  more  convenient  use  of  carriages  and  foot  passengers."  4 


1  Cubitt  v.  Lady  Caroline  Maxse,  ubi 
sup.  ;  Hanhury  v.  Jenkins  (1901),  2  Ch., 
401. 

2  As  to  such  restriction,  see  Chap. 
VIII,  Part  I,  C. 

3  (1862)  31  L.  J.  M.  C,  166. 

4  Ibid,  at  p.  167.  And  see  Pullin  v. 
Defiel  (1891),  65  L.  T.,  134;  Eyre  v. 
New  Forest  Highway  Board  (1892), 
8  Times  L.  R.,  648  ;  Robinson  v.  The 
Cowpen  Local  Hoard  (1893),  62  L.  J. 
<).  I'...  619;  Mappin  Bros.  v.  Liberty 
&  Co.  (1903),  I  Ch.,  118;  Harvey  v. 
Truro  Rural  Council  (1903),  2  Ch.,  638  ; 
Hi  ttmitistir  Corporation  v.  London  and 
N.-W.  By.  Co.  (I  '.lor,).  App.  Cas, 
426  ;  Offin  v.  Rochford  Rural  Council 
(1906),  1  Ch.,  342;  Wednesbury 
Corporation  v.  Lodge  Hole*  Colliery 
Co.,  I.bl.  (IliDT),  I  K.  I'..,  78  CM).  Any 
presumption  as  to  the  extent  (if  a 
public  right  n!  way  should  be  drawn 
with  reference  to  all  the  circumstances 

ing  at   the  t  inn-  u  hen  t  lie  (|iicst  ion 

aH  to  tin-  extent   of  tliu  public  right 
uri.ses,  Copestoke  v.  West  Sussex  County 


Council  (1911),  2  Ch.,  331.  Encroach- 
ment  by  an  adjacent  landowner  on 
the  space  occupied  by  a  highway  can- 
not be  legalised  by  possession  for  any 
length  of  time,  nor  is  the  consent  of 
the  highway  authority  effectual  for 
such  purpose,  Harvey  v.  Truro  Rural 
Council,  ubi  sup.  Where  adjacent 
land  lias  been  laid  out  for  the  purpose, 
even,  of  private  traffic  along  the  line 
of  a  public  footway,  and  there  are  no 
circumstances  showing  an  intention  on 
the  part  of  the  owner  to  restrict  the 
public  to  that  particular  line,  a  dedica- 
tion to  the  public  as  a  footway  of  all 
the  surface  of  the  now  strip  will  bo 
presumed,  Att.-Oenl.  v.  Esher  Linoleum 
Co.,  Ltd.  (1901),  2  Ch.,  647.  And  a 
ditch  between  the  road  and  the  fence 
may  be  dedicated  as  part  of  the  high- 
way notwithstanding  that  it  cannot 
be  used  by  the  public  for  the  purposes 
of  passage,  Chorley  Corporation  v. 
Nightingale  (1906),  2  K.  I'..,  612, 
affirmed  on  appeal  (1907),  2  K.  13., 
637. 
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Inasmuch,  therefore,  as  there  is  a  public  right  over  all  or 

any  part  of  a  public  highway,  if  such  highway  bo  lawfully 
stopped  at  one  end  1  (e.g.  by  sessions  order  or  Act  of  Parlia- 
ment 2),  the  right  of  way  over  the  remainder  is  not  gone,3  and 
the  public  are  not  deprived  of  any  more  of  their. right  than 
the  order  or  statute  expresses.4 

Prima  facie,  a  public  road  must  lead  from  ono  public  place 
to  another  public  place,5  or,  in  other  words,  there  cannot, 
prima  facie,  be  a  right  for  the  public  to  go  to  a  place  where 
the  public  have  no  right  to  be.6  Thus  the  general  public 
cannot  by  user  acquire  the  right  to  visit  a  public  monument  or 
other  object  of  interest  or  curiosity  on  private  property.7 

Nor  will  a  trust  for  such  purpose  be  presumed  in  favour 
of  the  public  against  a  landowner  who  has  a  clear  documentary 
title.8  For  such  presumptions  are  never  made  unless  the 
state  of  affairs  is  otherwise  unexplainable.9 


Direction  of  a 

highway. 


Rights  in 
respect  of 
which  dedica- 
tion to,  or 
trust  in 
favour  of, 
public  will 
not  be  in- 
ferred from 
user. 


1  Rex  v.  Downshire  (1836),  4  A.  &  E., 
698  (713)  ;  Gwyn  v.  Hardwicke  (1856), 
1  H.  &  N.,  49  (55). 

2  Reg.  v.  Barney  (1S75),  31  L.  T. 
N.  S.,  828. 

3  Rex  v.  Downshire  ;  Gwyn  v.  Hard- 
wicke, ubi  sup. 

4  Reg.  v.  Burney,  ubi  sup.  But  if  a 
highway  be  lawfully  stopped  at  both 
ends,  it  ceases  to  be  a  public  way, 
Bailey  v.  Jamieson  (1876),  1  C.  P.  D., 
329. 

5  Campbell  v.  Lang  (1853),  1  Macq., 
451  ;  Young  v.  Cuthbertson  (1853),  1 
Macq.,  455,  457,  cited  by  Farwell,  J., 
in  Att.-Genl.  v.  Antrobus  (1905),  2  Ch. 
at  p.  206. 

b  Per  Holmes,  L.J.,  in  the  Giant's 
Causeway  case  (Giant's  Causeway  Co.  v. 
Att.-Genl.,  Freeman's  Journal,  Jan.  15, 
1898),  cited  by  Farwell,  J.,  in  Att.-Genl. 
v.  Antrobus,  ubi  sup.  , 

7  See  cases  in  last  footnote  and  the 
Rock  and  Spindle  case  (Duncan  v.  Lees 
9  M.,  274,  276),  cited  by  Farwell,  J.,  in 
Att.-Genl.  v.  Antrobus,  ubi  sup.  at  p. 
207. 

8  Goodman  v.  Saltash  Corporation 
(1882),  7  App.  Cas.,  633,  617  ;  Att.-Genl. 

P.E. 


v.  Antrobus,  ubi  sup.  at  pp.  198,  199. 

9  Att.-Genl.  v.  Simpson  (1901).  2  Ch., 
671,  698  ;  Att.-Genl.  v.  Antrobus,  ubi 
sup.  at  p.  199.  Thus  in  the  Stonehenge 
case  (Att.-Genl.  v.  Antrobus,  ubi  sup.), 
although  it  was  shewn  that  the  public 
had  been  in  the  habit  of  visiting  Stone- 
henge from  time  immemorial,  and  it 
was  accordingly  argued  that  a  lost 
grant  or  a  lost  Act  of  Parliament  must 
be  presumed,  Farwell,  J.,  in  declining 
to  make  any  such  presumption  in  the 
face  of  the  owner's  absolute  fee  simple 
title,  pointed  out  the  misfortune  that 
would  arise  "  if  the  Courts  were  to 
"  presume  novel  and  unheard  of 
"  trusts  or  statutes  from  acts  of  kindly 
"  courtesy,  and  thus  drive  landowners 
"  to  close  their  gates  in  order  to 
"  preserve  their  property  "  ;  and  after 
adding  that  the  owner  might  well 
have  dispensed  with  requests  for 
permission,  where  in  the  absence  of 
permission  no  right  by  grant  or  pre- 
scription could  be  acquired,  adopted 
the  celebrated  language  of  Bowen,  L.J., 
in  Blount  v.  Layard  (1891),  2  Ch.,  691n 
(approved  by  Lord  Macnaghten  in 
Simpson    v.    Att.-Genl.     (1904),    App. 

16 
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Cul-de-sac 

may  become 
a  legal  high- 
way. 


Nor  can  the  dedication  of  a  public  right  of  way  be  inferred 
from  user  for  purposes  of  recreation,  or  lounging,  or  sauntering, 
and  not  for  the  purpose  of  reaching  any  definite  place.1 

And  no  dedication  will  be  presumed  where  the  public  have 
wandered  at  pleasure  over  a  vacant  space  of  land  without  any 
defined  tracks  in  any  given  direction  from  point  to  point, a 
for  there  is  no  such  right  known  to  the  English  law  as  jus 
spatiandi.3 

It  was  doubted  at  one  time  whether  a  way  could  exist  as  a 
highway  which  had  never  been  a  thoroughfare.4 

But  it  is  now  settled  that  a  road  may  be  a  highway  though 
it  never  existed  as  a  thoroughfare,5  and  that  the  absence  of 
a  terminus  ad  quern,  whereby  the  road  remains  a  cul-de-sac, 
is  not  necessarily  fatal  to  the  legal  existence  of  a  highway.6 

A  cul-de-sac  may  exist  as  a  highway  under  a  deed  of  dedica- 
tion executed  by  the  landowner  or  upon  other  unmistakable 
evidence  of  his  intention  ;  but  mere  user  by  the  public  with- 
out more  is  not  sufficient  to  convert  a  cul-de-sac  into  a  legal 
highway.7 

The  further  condition  is  indispensable  that  there  should 


Gas.,  476,  492,  49:!,  and  relied  on  by 
Buckley,  J.,  in  Bchrens  v.  Richards 
(1905),'  2  Cli.,  614,  619,  620),  that 
"  nothing  worse  can  happen  in  a  free 
"  country  than  to  force  people  to  be 
"  churlish  about  their  rights  for  fear 
"  that  their  indulgence  may  be  abused, 
"and  to  drive  them  to  prevent  the 
"  enjoyment  of  things  which,  although 
"  tln-y  are  matters  of  private  property, 
"naturally  give  pleasure  to  many 
"people  besides  tin-  owners,  under 
"ill''  fear  that  their  good  nature  may 
"  be  misunderstood." 

1  Aberoromby  \.  Pernio;/  Town  Com- 
missioners (1900),  1  I.  R.,  302,  314, 
cit<il  in  Att.-Qerd.  v.  Antrobus,  ubi  sup. 
..I  p.  207. 

-  Eyre  v.  New  Forest  Highway  Board 
1 1  393),  8  Times  L.  I:.,  648  ;  Robinson 
v.  Cowpen  Local  l'.<»ir<\  (1893),  62  !,.  .). 
i.i.  B.,  619  j  6:;  i..  .i.  <,».  i;.,  2::;.  (<'..\.)  ■ 
Mappin    Bros.  \.   Liberty  db  ''<<..   Ltd, 


(1903),     1     Ch.,     118;      Atl.-Genl.     v. 
Antrobus,  ubi  sup.  at  p.  204. 

3  Att.-Gcnl.  v.  Antrobus,  ubi  sup.  at 
pp.  198,  199.  And  sec  International 
Tea  Stores  Co.  v.  Hobbs  (1903),  2  Ch. 
at  p.  172. 

4  Notes  to  Dovaston  v.  Payne,  2 
Smith's  L.  C,  12th  Ed.,  p.  158  ;  Wood 
v.  Veal  (1822).  5  B.  &  Aid.  p.  456.  And 
see  Pratt  011  Highways,  16th  Ed.,  pp. 
7  <  /  scq. 

5  Sec  Dovaston  v.  Payne,  ubi  sap., 
and  the  cases  there  cited.  Sec  also 
Pratt  on  Highways,  ubi  sup. 

0  Att.-Gcnl.  v.  Antrobus,  ubi  sup.  at 
p.  •2(16;  and  see  Bex  v.  Downshire 
(1836),  l  A.  &  E.,  60S  (713)  ;  Qwyn  v. 
Hardwicke  (1866),  1  11.  &  N.,  49  (56)  • 
Reg.  v.  Burney  (1876),  31  L.  T.  N.  S., 
828. 

7  Ibid.,  and  mi  yii  /•  limner,  L.J.,  in 
Whitchouse  v.  Ittojh  (1906),  2  Ch.  at 
p.  285. 
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have  been  expenditure  on  it  by  the  parish  or  local  authority, 

either  expressly  permitted    by  the  landowner,  or   induced  by 
his  conduct.1 

Thus  it  not  infrequently  comes  about  that  streets  in  towns 
■which  are  repaired,  sewered,  and  lighted  by  the  public  authority 
aro  culs-de-sac.2 

But  in  the  country,  except  in  places  of  habitual  public 
resort,  or  of  special  public  interest,  it  rarely  or  never  happens 
that  a  cul-de-sac  becomes  a  legal  highway.3 

If  a  public  way  from  whatever  cause  becomes  impassable  Public  right 
or  even  incapable  of  commodious  use  by  the  public,  the  right  ° 
is  acquired  of  going  on  the  adjacent  land.4    This  is  not  a  right 
which  is  extended  to  the  case  of  a  private  way  except  where 
it  becomes  impassable  owing  to  some  obstruction  placed  in  it 
by  the  servient  owner.5 

In  the  case  of  a  public  way  the  right  of  deviation  appears 
to  exist,  not  only  when  the  way  has  become  impassable  by 
reason  of  something  not  having  been  done,  as,  for  example, 
repairs,  but  when  it  has  been  rendered  impassable  by  an 
obstruction  placed  in  it.6 

An  owner  of  land  which  is  contiguous  to  a  public  highway  Extent  of 
has  the  right  of  access  to  the  highway  from  his  land  and  vice  at?CeSS°to 
versa  at  any  point  along  the  line  of  contact,  whether  the  soil  of  highway 
the  highway  is  vested  in  him  or  not.7  joining  land. 


1  Att.-Genl.  v.  Antrubus,  ubi  sup.  at  554  ;     49   L.   J.   Ch.,    325  ;     liamuz  v. 

pp.  206,  207.  Southend  Local  Board  (1892),  67  L.  J., 

a  (See  Bourkex.  Davis  (1890),  44  Ch.  169;    Chaplin  v.   Westminster  Corpora- 

D.,    110,    122,    cited    in    Att.-Genl.    v.  tion    (1901),    2    Ch.,    329;     Tottenham 

Anlrobus,  ubi  sup.  at  p.  206.  Urban  Council  v.  Rowley  (1912),  2  Ch., 

3  Ibid.,  and  see  Att.-Genl.  v.  Antrobus,  633;  Cobb.  v.  Saxby  (1914),  3  K.  B., 
ubi  sup.  at  p.  208,  citing  Eyre  v.  New  822.  And  this  right  o£  access  is  not 
Forest  Highway  Board  (1892),  56  J.  P.,  confined  to  the  right  of  passing  back« 
517,  518  ;    8  Times  L.  R.,  648.  wards     and     forwards     between     the 

4  Notes  to  Dovaston  v.  Payne,  2  Sm.  premises  and  the  highway  but  includes 
L.  C,  12th  Ed.,  p.  165.  the  right  of  access   to   a  wall  of  the 

5  See  Chap.  VIII,  Part  I,  C.  premises  and  the  right  to  have  adver* 

6  Notes  to  Dovaston  v.  Pay>ic,  2  Sm.  tisements  on  the  wall  displayed  to  tho 
L.  C,  ubi  sup.  at  pp.  165,  166.  uninterrupted    view    of    the    members 

7  Lyon  v.  Fishmongers  Co.  (1876),  1  of  tho  public  using  the  highway, 
App.    Cas.,    662  ;     46    L.    J.    Ch.,    68  ;  Cobb  v.  Saxby,  ubi  sup. 

Fitz  v.  Hopson  (1880),  14  Ch.  U.,  553, 
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Liability  to 
repair. 

Iu  England. 


In  India. 


Liability  to 
repair  not  en- 
forceable by 
mandatory 
order. 

Nonfeasance 
by  public 
body  not  a 
ground  for 
damages. 


'This  constitutes  another  point  of  difference  bet  ween  a  public 
and  a  private  way.1 

But  this  is  a  right  which  must  he  reasonably  exercised  so 
as  not  to  interfere  with  the  reasonable  exercise  by  the  public 
of  their  rights  of  way.2 

In  England,  local  bodies  are  by  various  statutes  required  to 
maintain  highways  lying  within  the  limits  of  their  authority, 
but  apart  from  this  statutory  obligation,  the  liability  to  repair  is 
by  the  common  law  imposed  on  the  inhabitants  of  the  parish  im- 
mediately oil  the  dedication  of  the  highway  to  the  public,3  unless 
they  can  throw  the  burden  on  other  persons  ratione  tcnurcB* 

The  liability  does  not  arise  by  particular  custom,  but  is  a 
common  law  onus  for  the  public  benefit.5 

The  same  liability  does  not  arise  in  India  ;  in  the  mofussil 
questions  of  repairs  of  highways  are  usually  provided  for  by 
Acts  regulating  the  maintenance  of  roads,  as,  for  example,  the 
Eoad-Cess  Act,  IX  of  1880,  in  Bengal. 

In  the  Presidency  towns  such  repairs  are  usually  provided 
for  by  Municipal  Acts,  such  as,  for  example,  in  Calcutta,  the 
Calcutta  Municipal  Act,  III  of  1899,  sections  336  and  337.6 

It  is  contrary  to  the  practice  of  the  Court  to  enforce  a 
liability  to  repair  by  a  mandatory  order,  as  the  Court  will  not 
superintend  works  of  building  or  of  repair.7 

Nor,  apart  from  misfeasance,  will  the  mere  failure  to  repair 
render  a  public  body  liable  to  an  action  for  damages.8 


1  6'eeChap.  VIII,  Part  I,  C. 
-  Tottenham  Urban  Council  v.  Rowley 
(1912),  2  Ch.,  633. 

3  Rex  v.  Inhabitants  of  Leake  (1833), 
5B.  &  Ad.,  469;  39  R.  R.,  521.  This 
liability  is  not  displaced  merely  by 
.■Is.  nee  of  evidence  of  repair,  Att.-Qeril. 
v.  Watford  Rural  Council  (1912), 
1  Oh.,  117. 

4  Rex  v.  Sheffield  (17*7).  2  Jenn.  R., 
100  ;  Rex  v.  Inhabitants  <>f  A'  tin  rtlmng 
(1818),  2  B.  &  Aid.,  179  ;  Cut. in  v.  Lady 
Caroline  Maxse  (1873),  L.  R.,  8  ('.  I'.. 
7oi  ;  F errand  \.  Bingley  Urban  Council 
i  1903),  2  K.  B.,  145.  But  apart  Erom 
tenure  there  would  be  no  legal  obliga- 


tion on  a  private  individual  to  continue 
to  bear  a  burden,  however  long  it  may 
have  been  borne,  Steel  v.  Houghton 
(1788),  1  H.  Bl.  at  p.  60;  Simpson  v. 
Att.-Genl.  (1904),  App.  Cas.,  491. 

5  Rex  v.  Sheffield,  ubi  sup. 

6  See  also  the  Calcutta  Port  Act, 
Bengal  Act  III  of  1890,  s.  67,  and  the 
Calcutta  Improvement  Act,  Bengal 
Act  V  of  1911,  ss.  57,  58. 

7  Att.-Genl.  v.  Staffordshire  County 
Council  (1905),  1  Ch.,  336  (342). 

8  Young  v.  Davis  (1862),  2  H.  &  O. 
197  ;  Cowley  v.  Newmarket  Local  Board 
(1892),  App.  Cas.,  345. 
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Thus  the  transfer  to  a  public  body  of  the  obligation  to 
repair  roads  does  not  per  se  render  it  liable  to  an  action  for 
damages  for  nonfeasance  as  apart  from  misfeasance;  and  the 
question  whether  such  liability  is  imposed  on  it  must  be 
determined  by  the  language  of  tho  particular  enactment.1 

When  a  highway  is  vested  in  the  local  authority,  that  body  Position  of 
becomes  a  trustee  for  the  public  of  all  rights  and  amenities ^henhigh?' 
incident  to  its  property,  and  whilst  its  rights  in  the  highway  way  vested 
are  not  less  than  those  of  a  private  owner,  yet  as  trustee  it  has 
not  tho  absolute  right  of  a  private  owner  to  renounce  them.2 

But  whilst  as  a  general  principle  tins  is  incontrovertible, 
the  question  what  is  the  full  legal  remedy  to  which  the  local 
authority  is  entitled,  and  on  which  accordingly  it  is  bound  to 
insist,  for  damage  done  to  a  highway  by  a  wrongdoer  will 
depend  on  what  expenditure  is  necessary  to  make  good  such 
damage. 

Thus,  where  while  working  their  mine  the  owners  let 
down  the  surface  of  a  highway  which  was  vested  in  the  local 
authority,  and  that  body  acting  bond  fide  and  on  the  opinion 
of  skilled  advisers  restored  the  highway  to  its  former  level  at 
great  cost  when  an  equally  commodious  road  might  have  been 
made  at  less  cost,  it  was  held  that  the  local  authority  was  not 
entitled  to  raise  the  road  to  its  former  level  at  whatever  cost 
and  whether  it  was  more  commodious  to  the  public  or  not,3 
and  that  the  true  measure  of  damages  recoverable  from  the 
mineowners  was  what  it  would  have  cost  to  make  the  equally 
commodious  road.4 


1  Maguirev.  Corporation  of  Liverpool  for  it,  though  there  is  authority  to 
(1905),  1  K.  B.,  767;  and  see  Earl  of  shew  that  as  between  the  owners  of  a 
Harrington  v.  Derby  Corporation  (1905),  public  road  and  the  adjacent  lands 
1  Ch.,  205.  the  former  may  be  entitled  to  restore 

2  Wednesbury  Corporation  v.  The  the  ancient  level,  per  Lord  Loreburn, 
Lodge  Holes  Colliery  Co.,  Ltd.  (1907),  L.C.,  in  Lodge  Holes  Colliery  Co.,  Ltd. 
1  K.  B.,  78  (C.  A.).  This  decision  was  v.  Wednesbury  Corporation  (190S),  App. 
reversed  by  the  House  of  Lords  on  the  Cas.  at  p.  326. 

main  question  of  damages  (see  infra),  4  Lodge  Holes   Colliery   Co.,    Ltd,    v. 

but  this  principle  remains  untouched.  Wednesbury   Corporation   (1908),    App. 

3  It  is  obvious  that  such  a  rule  might  Gas.  323,  reversing  decision  of  Court  of 
lead  to  a  ruinous  and  wholly  unneces-  Appeal,  see  supra. 

sary    outlay.     There    is    no    authority 
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It  appears  that,  except  by  act  of  God  1  or  legislative 
enactment,2  public  rights  of  way  cannot  be  extinguished. 

It  is  a  settled  maxim  "  that  once  a  highway  always  a  high- 
way," for  the  public  cannot  release  their  rights,  and  there  is  no 
extinctive  presumption  or  prescription.3 

Diversion  of  the  way  will  not  extinguish  the  right ;  it  will 
merely  alter  its  mode  of  enjoyment.4 

Tidal  and  navigable  rivers  are  also  highways  on  which  the 
public  have  a  right  of  navigation.5 

If  a  public  navigable  river  changes  its  course  and  retains  its 
navigable  character,  the  new  channel  becomes  subject  to  the 
public  right  of  navigation.6 

The  bed  of  a  tidal  and  navigable  river  is  vested  in  the 
Crown,7  but  such  ownership  cannot  derogate  from  the  public 
right  of  navigation.8 

And  the  public  may  have  rights  of  passage  over  the  banks 


1  As,  for  example,  in  India  an  earth* 
quake  which  destroys  a  road  ;  and  see 
notes  to  Dovaston  v.  Payne,  2  Sm,  L.  C, 
12th  Ed.,  p.  173.  But  an  act  of  God 
causing  the  diversion,  and  not  the 
destruction,  of  the  way,  does  not 
extinguish  the  right.     See  infra. 

2  Such  as  an  Act  acquiring  a  public 
road  for  any  particular  purpose  or 
ii Hi  iwing  a  public  road  to  be  stopped  up  ; 
and  see  notes  to  Dovaston  v.  Payne, 
ubi  sup.,  jip  173,  174.  Extinguish- 
ment l>y  statute  need  not  be  express. 
It.  can  arise  by  necessaiy  implication, 
(  orporation  of  Yarmouth  v.  Simmons 
(1878),  10  Hi.  !>.,  518;  but  see  Coles 
v.  Miles  (1888),  57  L.  J.  M.  C,  132. 

:t  Dcnva  v.  Hawkins  (1860),  8  C.  B. 
X.  S.,  858,  See  also  Cubitt  v.  Lady 
Caroline  Maxse  (1873),  I..  R,.,  8  0.  J'!, 
704,  709,  712,  7  Hi. 

*  See  notes  to  Dovaston  v.  Payne,  ubi 

sup.    ai    p.    17:!.     As    when,    through 

ii. it  oral    causes,    a    river    oh  ingi      iti 

.    Ibid,  ;    and    see   infra    under 

Tidal  and  Navigable  rivers." 

6  Hunooman  Doss  v.  simma  Churn 
Bhutta  (1862),  l  Hay,  128.  Notes  to 
Dova  i  in  \ .   "Payne,  2  Sm.   L.  < '.,   12th 


Ed.,  p.  186;  Williams  on  Rights  of 
Common  (1880),  pp.  265-268  ;  Fishers 
of  Whitstable  v.  Gann  (1865),  11  H.  L., 
192  •  20  C.  B.  N.  S.,  1  ;  Simpson  v. 
Alt.-Genl.  (1904),  App.  Cas.  at  p.  509. 
And  see  cases  cited  in  next  note.  A 
private  owner  cannot  divert  the  water 
of  a  public  navigable  river  through  his 
own  land  into  another  public  river  or 
another  part  of  the  same  public  river 
and  levy  tolls  on  the  public  passing 
over  his  land  through  the  water  so 
diverted,  Simpson  v.  Att.-Oenl.  ubi  sup. 
But  the  owner  of  a  private  stream  may 
make  it  navigable  and  keep  it  private, 
Ibid. 

G  Gray  v.  Anund  Mohun  Moitra 
(1864),  W.  K.,  108;  Tarini  Churn 
Sinha  v.  Watson  &  Co.  (1890),  I.  L.  R., 
17  Cal.,  963  (967). 

7  Fishers  of  Whitstable  v.  Gann,  ubi 
sup.  ;    anil  see  Hon'  Dass  Ma!  v.  \[nli<>. 

med  Jaki  (1886),  I.  k.  K..  II  Cal.,  134. 

4  Fish  ers  of  Whitstable  v.  Gann,  ubi 
sup.  And  the  Crown  cannot  grant  a 
monopoly  of  navigation,  Simpson  v. 
Att.-Genl.  (1904),  App.  ('as.,  486,  604, 

all. 
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of  a  tidal  and  navigable  rivor  for  the  purposes  of  navigation  in 

restriction  of  the  ordinary  rights  of  ownership  in  the  land  of 
such  banks.1 

The  disturbance  of  a  public  highway  is  a  public  nuisance,  Nuisance  to 
and  any  appreciable  obstruction  thereof  is  unlawful.2    In  the  r JJJj?Jfo], 
case  of  a  private  way,  however,  an  obstruction  in  order  to  bo 
actionable    must    be    moro    than    appreciable,    it    must    be 
substantial.3 

The  right  of  abatement  of  a  public  nuisance  by  individuals 
is  not  regarded  with  favour  by  the  law.4 

The  ordinary  remedy  for  a  public  nuisance  is  by  indictment, 
but  a  public  nuisance  may  become  a  private  nuisance  to  a 
person  who  is  specially  and  in  some  particular  way  incon- 
venienced thereby,  as  in  the  case  of  a  gate  across  a  highway 
which  prevents  a  traveller  from  passing  and  which  he  may 
therefore  throw  down.5 

But  there  is  a  radical  difference  between  public  nuisances 
arising  by  commission  and  those  arising  by  omission,  since  the 
latter  case  gives  no  right  of  action  to  the  individual  however 
clear  and  special  may  be  the  damage  which  he  has  suffered.6 

And  a  fortiori  the  right  to  abate  a  nuisance  to  a  highway 
ought  not  to  apply  to  nuisances  arising  from  the  default  of  the 
local  authority  to  repair.7 

Further,  the  right  of  abatement  is  only  ancillary  to  the 
public  right  upon  a  highway  which  is  limited  to  going  and 
coming,  and  the  dedicating  owner  may  complain  of  any  abate- 
ment which  imposes  a  greater  burden  on  him  than  this.8 


1  Hoop  Loll  Dass  v.  The  Chairman  of  public,  who  is  within  the  custom  (i.e. 
Municipal  Committee  of  Dacca  (1874),  to  use  a  particular  way)  may,  irre- 
22  \W  R.,  279.  spective   of   special   damage,    maintain 

2  Peiteyv.  Parsons  (1914),  2  Oh.,  653.  an   action   for   the   obstruction   of   the 

3  Ibid.  local   right   in   respect   of    his   interest 

4  Campbell  Davys  v.  Lloyd  (1901),  2  therein,  and  in  respect,  also,  of  the 
Ch.,   518.  obstruction  of  his  legal  right  ;    indeed, 

5  Ibid.  And  see  Pratt  on  Highways,  he  has  no  other  remedy,  as  in  such 
16th  Ed.,  pp.  130,  142,  143.  An  indict-  case  an  indictment  would  not  lie, 
ment  does  not  lie  on  behalf  of  a  class  Brochlebank  v.  Thompson  (1903),  2  Ch., 
or  section  of  the  public  for  the  obstruc-  344  (345). 

tion  of  a  local  right  which   does  not  6  Campbell  Davys  v.  Lloyd,  ubi  sup. 

affect  the  public  in  general.     Thus,  a  7  Ibid. 

member  of  a  class    or   section   of    the  8  Ibid. 
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Thus,  where  there  was  a  public  right  of  way  over  a  river  by 
means  of  a  footbridge  which  had  been  allowed  by  the  local 
authority  to  fall  into  a  state  of  decay,  it  was  held  that  the 
right  to  use  the  bridge  merely  as  a  member  of  the  public  did 
not  entitle  the  defendant  to  enter  upon  the  locus  in  quo  and 
rebuild  the  bridge.1 

B.  Profits  a  prendre  in  gross. 

Profits   a   'prendre   in  gross   may    be    described   as   rights 
unappurtenant,  or  unconnected  with  the  use  and  enjoyment 
of  land  whereby  a  person  is  entitled  to  remove  and  appropriate 
for  his  own  profit  any  part  of  the  soil  belonging  to  another,  or 
anything  growing  in,  or  attached  to,  or  subsisting  upon,  the 
land  of  another. 
Their  position       Although  rights  in  gross  of  all  kinds  are  altogether  excluded 
to  the6 Indian  ^rom  *no  Indian  Easements  Act,2  ptrofits  a  prendre  in  gross 
Limitation      have  been  held  to  fall  within  the  definition  given  to  easements 
Indian  Ease-   hi  section  3  of  the  Indian  Limitation  Act,  XV  of  1877.3 
ments  Act.  ^n(j  although  profits  a  prendre  in  gross  are  within  the 

Limitation  Act,  easements  in  gross,  as  distinct  from  the  last- 
mentioned  rights,  do  not  appear  to  find  a  place  there. 

Thus  it  comes  about,  that  though,  on  the  one  hand,  all 
rights  in  gross  are  excluded  from  the  Indian  Easements  Act 
and  can  only  be  acquired  under  the  conditions  prescribed  by 
lln'  English  Common  Law,  on  the  other  hand,  under  the 
Indian  Limitation  Act,  profits  a 'prendre  in  gross  can  be  acquired 
by  the  sai in;  process  as  easements  proper,  notwithstanding 
tli.it  easements  in  gross,  as  distinct  therefrom,  not  being  within 
thai  Act.  are  under  the  same  disability  as  rights  in  gross  in 
those  parts  of  India  to  which  the  Indian  Easements  Act 
applies. 

It  has  been  seen  that,  under  the  Common  Law,  rights  in 

1  Campbell  Davys  v.  Lloyd,  ubi  sup.  under   "  Rights   of    Fishery    in    India. 

-  Set  Oazetti  oj  India,  L880,  Pari  V.  Private  Rights."     S.  3  of  Act  XV.  of 

p.    ITii.  In77    (rcpealc-d)    lias  Ikvii    replaced    in 

a  ,s'i  ■■   Chundet    Churn    Roy   v.   Shib  similar  terms  l>y  s.  2(5)  of  Act  IX  of 

Ohunder     Mundul    (1880),    I.     I>.     K.,  1908,  see  App.  TV. 
ICal     945      BC.  L.  I:.,  269,  and  supra 
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gross,  being  merely  porsonal  rights  in  the  nature  of  licenses, 
unassignable  and  unappurtenant,  cannot  bo  the  subject  of 
prescription  like  rights  appurtenant.1  And  the  same  principles 
would  be  applicable  to  profits  a  prendre  in  gross.2 

Under  the  Indian  Limitation  Act,  however,  user  of  itself, 
without  the  additional  proof  of  grant,  is  sufficient  to  establish 
a  profit  a  'prendre  in  gross.3 

Thus,  whatever  the  reason  may  have  been  for  including 
one  branch  of  rights  in  gross  in  the  Indian  Limitation  Act 
and  excluding  all  rights  in  gross  from  the  Indian  Easements 
Act,  the  curious  result  is  obtained  that  whilst  profits  a  prendre 
in  gross  can  be  established  by  mere  user,  all  other  rights  in 
gross  must,  in  addition  to  user,  be  supported  by  actual  grant. 

Thus,  where  a  man  claims  a  right,  not  appurtenant  to 
any  land  of  his  own,  to  take  fish  out  of  another's  tank,  he  can, 
under  the  Indian  Limitation  Act,  establish  such  right  by  user, 
but  if  he  claims  a  mere  right  of  way  in  gross  over  another's 
land,  he  cannot  avail  himself  of  the  Act,  but  must  go  further 
than  user  and  shew  a  grant. 

But  in  the  provinces  to  which  the  Indian  Easements  Act 
applies,  it  would  not  be  sufficient  to  rely  on  mere  user  for 
establishment  of  either  of  the  two  rights  abovementioned. 
The  common  law  principle  would  apply,  and  further  proof, 
as  by  production  of  a  grant,  would  be  required. 

It  has  been  seen  that  a  public  right  of  way,  although  a 
right  in  gross,  is  an  exception  to  the  above  rule  as  being  acquir- 
able by  dedication.4 

C— Other    Miscellaneous   Rights,   not    amounting   to 
Easements. 

(1)  Bight  of  Prospect. 
A  right  of  prospect,  or  a  right  to  an  uninterrupted  view  Right  of  pros 
from  the  windows  of  a  house,   may  be  the  subject,  of  actual  {jouSe_° 

1  See  supra,  Part  II,  A.  and  see  Chap.  VII,  Part  II. 

a  Ibid.  «  See  supra  under  "  Public  Rights  of 

3  Formerly  Act  XV  of   1877,  s.   26,  Way." 
now  Act  IX  of  1908,  s.  26  (1)  and  (2)  ; 
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AU.-Gen.  v. 

Doughty. 


Dull  on  v. 
A  ngv8. 


Other  rights 
of  prospect. 


agreement,  but  it  is  not  an  easement,  and  cannot  bo  acquired 
by  prescription.1 

It  is  merely  a  matter  of  delight,2  an  amenity  of  prospect, 
a  subject-matter  which  is  incapable  of  definition.3 

In  Attorney-General  at  the  relation  of  CI  ray's  Inn  v.  Doughty,* 
Lord  Hardwicke  said — • 

"  I  know  no  general  rule  of  common  law,  which  warrants 
"  that-,  or  says  that,  building  so  as  to  stop  another's  prospect  is 
"  a  nuisance.  Was  that  the  case,  there  could  be  no  "great 
"  towns  ;  and  I  must  grant  injunctions  to  all  the  new  buildings 
"  in  this  town  ;  it  depends,  therefore,  on  a  particular  right." 

In  Wells  v.  Ocly,5  Baron  Parke  said  :  "A  man  can  bring  no 
"  action  for  the  loss  of  a  look-out  or  a  prospect." 

The  decision  that  a  right  of  prospect  is  not  acquired  by 
prescription  was  thought  by  Lord  Blackburn,  in  Dalion  v. 
Angus,6  to  shew  that  whilst,  on  a  balance  of  convenience  and 
inconvenience,  it  was  held  expedient  that  the  right  to  light, 
which  could  only  impose  a  burthen  on  land  very  near  the  house, 
should  be  protected  after  long  enjoyment,  on  the  same  ground 
it  was  held  expedient  that  the  right  of  prospect  which  would 
impose  a  burthen  on  a  very  large  and  indefinite  area  should  not 
be  allowed  to  be  created,  except  by  actual  agreement. 

Eights  to  the  unobstructed  view  of  a  shop  window  where 
goods  are  displayed  for  sale,7  or  of  a  sign  outside  a  place  of 
refreshment  or  entertainment,8  or  of  a  place  of  business,9  rest 
on  the  same  footing.     In  such  cases  the  Courts  have  refused  to 


1  Aldred's  case  (Hill),  (I  Rep.,  576  ; 
Alt.-Qenl.  v.  Doughty  (1752),  2  Ves.  Sen., 
263  ;  Bagram  v.  Khettranath  Karfarmah 
(I s.iii),  :;  n.  L.  R.,  0.  C.  •).,  40,  47  ; 
Dalton  v.  Angus  (1881),  6  App.  Cas.  at 
p.  824  ;  Harris  v.  De  Pinna  (1886),  33 
Ch.  I).,  238  (259),  (262)  ;  see  alaa 
Browne  v.  Flower  (1911),  1  Ch.  219, 
225,  227. 

-  Aldred's  case,  ubi  sup.  So,  too, 
would    l>c   ii    proji'i-t  ion   ereuled    merely 

[or  the  purpose  of  ornamentation, 
Nritta  Kumasi  Dassee  v,  Puddomani 
Bewah   ( 1903),   I.   L.   R„  30  Cal.,  503  ; 


7  Cal.  W.  N.,  649. 

8  Harris  v.  De  Pinna,  ubi  sup.  at  p. 
202,  per  Bowcn,  L.J. 

1  (1752)  2  Ves.  Sen.,  453. 

5  (1830)  7  C.  &  P.,  410  (411). 

0  (1881)  0  App.  Cas.  at.  p.  824. 

7  Smith  v.  Owen  (1800),  35  L.  J.  Ch., 
317;  Gopi  Nath  v.  Munno  (1907), 
I.  L.  R.,  29  All.,  22. 

8  Smith  v.  Owen,  ubi  sup. 

9  Butt  v.  Imperial  Gas  Co.  (1800), 
L.  R„  2  Ch.  App.,  158  •  (!„pi  Nath  v. 
Munno,  ubi  ■•>•'</'. 
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restrain  an  obstruction  which  is  not  in  broach  of  actual  agree- 
ment,1 and  the  view  apparently  taken  in  an  earlier  decision  2 
in  England  that  a  right  of  unobstructed  view  to  a  shop  window 
can  arise  by  implied  covenant  in  favour  of  the  grantor  on  a 
severance  of  tenements  cannot  now  be  supported.3 

(2)  Bight  to  a  south  breeze  or  free  and  uninterrupted 

current  of  wind. 
A  right  of  this  nature  is  governed  by  the  same  principles  Right  to  south 
as  those  applying  to  rights  of  prospect.4 

(3)  Bight  to  have  trees  overhanging  a  neighbour's  land, 

It  is  clearly  established  that  this  right  is  not  an  easement,  Right  to  have 
and  cannot  be  acquired  by  prescription  though  it  may  exist  by  ^^^^ 

express  Stipulation.5  neighbour's 

In  the  absence  of  such  express  stipulation,  the  owner  of 
the  overhanging  tree  is  bound  to  permit  the  owner  of  the 
adjoining  land  to  lop  or  cut  them  within  the  limits  of  the 
encroachment,  and  the  former  is  not  entitled  to  notice  unless 
his  land  is  entered  for  the  purpose  of  such  cutting  or  lopping. 

In  the  recent  case  of  Lemmon  v.  Webb,  Lindley,  L.  J.,  states  Lemmon  v. 
the  law  as  follows  6  : — ■ 

"  The  owner  of  a  tree  has  no  right  to  prevent  a  person 
"  lawfully  in  possession  of  land  into  or  over  which  roots  or 


1  See   the    cases    above    cited.     Nor  (1864),     2    Hyde,     125  ;      Bagram    v. 

would  there  apparently  be  a  remedy  in  Khettranath  Karjormah  (1869),  3  B.  L. 

damages  except  for  breach  of  an  agree-  R.,   O.   C.   J.,    18  ;     Delhi  and  London 

ment,  as  it  seems  clear  that  no  action  Bank  v.  Hem  Lall  Dutt  (1887),  I.  L.  R., 

would  lie  otherwise.  14  Cal.,  839,  and  Chap.  Ill,  Part  I. 

a  Riviere   v.    Bower    (1824),    Ry.    &  5  Lemmon  v.  Webb  (1895),  App.  Cas., 

Moo.,  24.  1,  affirming  decision  of  Court  of  Appeal 

3  As  being  contrary  to  the  rule  of  (1894),  3  Ch.,  1  ;  Hari  Krishna  Joshi  v. 
express  reservation,  see  infra,  Chap.  VI,  Shankhar  Vithal  (1894),  I.  L.  RM  19 
Part  IV,  B,  though,  according  to  Mr.  Bom.,  420  ;  Behari  Lai  v.  Ghisa  Lai 
Goddard,  it  may  still  be  argued  that  an  (1902),  I.  L.  R.,  24  All.,  499  ;  Lakshmi 
implied  covenant  would  arise  in  favour  Narain  Banerjee  v.  Tara  Prosanna 
of  the  grantee  in  similar  circumstances,  Banerjee  (1904),  I.  L.  R.,  31  Cal.,  944  ; 
see  Goddard  on  Easements,  7th  Ed.,  Gale  on  Easements,  9th  Ed.,  p.  418. 
p.   124.  G   (1894)  3  Ch.  at  p.  14. 

4  Supra,  and  see  Barrow  v.   Archer 
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'  branches  have  grown  from  cutting  away  so  much  of  them  as 
"  projects  into  or  over  his  land,  and  the  owner  of  the  tree  is  not 
"  entitled  to  notice  unless  his  land  is  entered  in  order  to  effect 
"  such  cutting.  However  old  the  roots  and  branches  may  be, 
'  they  may  bo  cut  without  notice,  subject  to  the  samo  con- 
"  dition.  The  right  of  an  owner  or  occupier  of  land  to  free  it 
'  from  such  obstructions  is  not  restricted  by  the  necessity  of 
'  giving  notice  so  long  as  he  confines  himself  and  bis  operations 
"  to  his  own  land,  including  the  space  vertically  above  and 
"  below  its  surface." 

And  in  the  House  of  Lords,  Lord  Macnaghten,  in  the  course 
of  his  address,  said  1 :  "I  think  it  is  clear  that  a  man  is  not 
"  bound  to  permit  a  neighbour's  tree  to  overhang  the  surface 
"  of  his  land,  however  long  the  space  above  may  have  been 
"  interfered  with  by  the  growth  of  the  tree.  Nor  can  it,  I 
"  think,  be  doubted,  that  if  he  can  get  rid  of  the  interference 
"  or  encroachment  without  committing  a  trespass  or  entering 
"  upon  the  land  of  Iris  neighbour  he  may  do  so  whenever  he 
"  pleases,  and  that  no  notice  or  previous  communication  is 
"  required  by  law.  That,  I  think,  is  the  good  sense  of  the 
"  matter  ;  and  there  is  certainly  no  authority  or  dictum  to  the 
"  contrary." 

The  principles  applied  by  the  English  Courts  have  been 

followed  in  India. 

Hart  Krishna        In  Hart  Krishna  Joslii  v.  Sharikhar  Vitltal,2  the  Bombay 

Shankhar        High  Court  expressed  itself  in  complete  agreement  with  the 

1  ,','"t-  above  statement  of  the  law  by  Lindley,  L.J.,  in  Lemmon  v. 

Webb,   and    decided   that   an   encroachment    by   overhanging 

branches  cannot  by  lapse  of  time  be  brought  within  the  definition 

<>[  "  Easement  "  in  section  4,  or  legalised  under  section  15,  of 

the  Indian  Easements  Act,  V  of  1882. 3 


1   (1895)  A.  ('.  al    p.  7.  /;-/;//(wna^(1918),I.  L.  R,,  43  Bom.  164, 

8  (1894)  I.  I..  R.,  lit  Bom.,  420.  in  which  case,  also,  an  injunction  was 

8  See  App.  VII.     S.    L  5  corresponds  granted  for  the  removal  of  the  branches. 

withs.  26  of  the  fndian  Limitation  Act,  But  see  Someshwar  Jethalal  v.  Chunilal 

XV  of    1877,  which   is    now    replaced  Nageehwar  (1919),I.L.R.,"44Bom.  605, 

in    null. a-  terms  bj  s.  26(l)ofAoi  l.\  distinguishing  the  two   previous  cases 

of  1908.      \nd  see  a  decision  to  the  same  and    refusing    an    injunction    mi    the 

in    I  i  hi, a  Jagannath  \.   Vasudes  special  facts. 
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In  Behari  Lai  v.  Ghisa  Lai1  the  Allahabad  High  Court  Befari  Lai  v. 
hold  that  neither  the  lapse  of  time  nor  the  religious  scruples     ** 
of  neighbours  can  affect  the  right  to  cut  overhanging  branches. 

And  in  Lakshvni  Narain  Banerjee  v.  Tuva  Prosanna  Baner- Lakshmi 
jee  2  the  Calcutta  High  Court  regarded  the  principles  laid  down  fa™Tara& 
in  Lemmon  v.  Webb  and  Hari  Krishna  Joshi  v.  Shankhar  Vithal  Prosanna 
as  settled  beyond  dispute. 

In  view  of  the  above  authorities,  an  earlier  decision  of  the 
Bombay  High  Court,3  which  treats  an  encroachment  by  over- 
hanging branches  as  capable  of  developing  into  a  prescriptive 
right,  cannot  now  be  accepted  as  good  law. 

But  though  a  man  may  himself  abate  the  nuisance   of  Unneigh 
encroaching  branches  or  roots,  he  should,  of  course,  be  careful  c°™iuct. 
not  to  exercise  his  rights  in  an  unneighbourly  maimer.     For,  Lemmon  v. 
as  Lord  Herschell,  L.C.,  says  in  Lemmon  v.  Webb,'1  "  it  may  be, 
"  and  probably  is,  generally  a  very  unneighbourly  act  to  cut 
"  down  the   branches  of  overhanging  trees  unless  they  are 
"  really  doing  some  substantial  harm."  5 

It  is  a  matter  of  interest  to  note  that  the  Court  of  Appeal,  No  analogy 
in  Lemmon  v.  Webb,  considered  that,  as  regards  the  question  of  ■^S^ulkl- 
right,  there  was  no  analogy  between  an  encroachment  by  pro-  ings  and 
jecting   buildings   and   an  encroachment    by   intruding  roots  branobe^M in. 
or  overhanging  branches,   since  the  owner  of  a  tree  which  trading  roots. 
gradually  grows   over  his  neighbour's  land  is  not   regarded  Webb 
as  insensibly  and  by  slow  degrees  acquiring  a  title  to  the  space 
into  which  its  branches  gradually  grow,  by  reason  of  the  secret 
and  unavoidable  growth  of  the  new  wood  and  the  flexibility 
and  constant  motion  of  the  branches.6 

The  injured  party  may,  as  an  alternative  to  abatement  Relief  by 
by  his  own  act,  seek  the  assistance  of  the  Court  by  mandatory  J^J^JJL 
or  perpetual  injunction,  or  both,  as  the  case  may  require. 


1  (1902)  I.  L.  R.,  24  All.,  499.  neighbourly  conduct  into  account  when 

2  (1904)  I.  L.  R.,  31  Cal.,  944.  dealing  with  costs,  see  Lemmon  v.  Webb 

3  Naik  Parsolam  Ohela  v.   Gandrap  in  the  Court  of  Appeal,  ubi  sup.,  pp.  15, 
Fatehlal  Gokuldas  (1892),  I.   L.  R.,  17  18,  24,  25. 

Bom.,  745.  6  (1894)  3  Ch.  at  p.  12.     See  the  same 

4  (1895)  A.  C.  at  p.  4.  argument    in   Hari   Krishna   Joshi   v. 

5  And  the  Court  is  apt  to  take  un-  Sliankhar  Vithal,  ubi  sup. 
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Lakahmi  In  Lahshmi  Narcdn  Banerjee  v.  Tara  Prosanna  Banerjee  x 

yarav%Baner'  the  plaintiff's  building  and  wall  had  been  injured,  and  wore 
Pwsanna  likely  to  be  further  injured,  by  the  overhanging  branches 
and  projecting  roots  of  the  defendant's  trees,  and  the  Calcutta 
High  Court  allowed  the  mandatory  injunction  for  the  removal 
of  the  trees  granted  by  the  Lower  Court,2  but  discharged  the 
perpetual  injunction  restraining  the  defendant  from  allowing 
the  roots  of  his  trees  to  penetrate  the  foundations  of  the  plaintiff's 
building,  as  being,  from  the  nature  of  things,  obviously  un- 
workable. 

And  where  damage  has  been  actually  caused  by  the  over- 
hanging boughs,  relief  may  be  had  in  damages.3 

(4)  Bights  to  have  roots  of  trees  penetrating  neighbour's  soil. 

A  similar  rule  prevails  in  a  case  of  this  kind  as  in  the  case 
of  overhanging  branches.4 

(5)  Jus  spatiandi — Jus  manendi. 

The  right  of  wandering  about  {jus  spatiandi)  and  the  right 
of  tanying  or. loitering  on  another's  property  (jus  manendi) 
are  not  easements,  and  are  incapable  of  acquisition  by  grant 
or  prescription.5 

(6)  Kuviki  right  of  landholders  in  Soidh  Canara. 

This  right  is  not  an  easement  but  is  merely  a  right  exercised 
<>\<'r  Government  waste  by  permission  of  the  Government.6 


1  Ubi  Hup.  301 ;  Lemmon  v.  Webb  (1804),  3  Ch.,  1  ; 

-  It  should  be  noted  that  the  injuno  (1805)  App.  Cus.,  1  ;    Lakahmi  Narain 

tion  was  directed  to  the  removal  of  the  Banerjee    v.    Tara    Prosanna    Banerjee 

trees,  and  nut  merely  of  tin-  branches  (1004),  1.  L.  R.,  31  Cal.,  944. 

.uid  root-.,  .is  ii  was  considered  that  the  B  International    Tea    Stores    Co.    v. 

nuisance  could  nol  in  the  circumstances  Hobbs  (1003),  2  Ch.  at  p.   172;    Att.- 

effectually  be  abated  bj  any  less  order.  Qenl,    \.   Antrobus  (1905),  2  Ch.,   188 

'->  Smith   v.   Giddy  (1904),   2   K.   13.,  (198),   (206). 

lis.  "   Nagappa  \.  Subba  (1802),  1.  L.  K., 

4  Norrie  v.  Baker  (1013),  1  Kol.  Kep.,  16  .Mad.,  304. 
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Part  I. — Natural  Rights  Generally. 

It  is  desired  to  supplement  tlio  observations  already  made 

on  the  character  of  natural  rights  in  general,1  and  to  refer 
briefly  to  the  leading  principles  which  govern  their  actionable 
disturbance. 

It  will  be  remembered  that  natural  rights  are  regarded  Definition  of 
by  law  as  incident  to  the  ownership  of  land  and  as  inherent  natura  ns  ls- 
in  land  ex  jure  natures,  of  natural  right,  that  they  are  rights 
in  rem  enforceable  against  all  the  world,  and  that  whereas 
easements,  are  acquired  restrictions  of  the  complete  rights  of 
property,  natural  rights  are  themselves  part  of  the  complete 
rights  of  property,  and  exist  wherever  land  the  subject  of 
ownership  exists,  subject  only  to  curtailment  by  easement.2 

As  easements  cannot  exist  apart  from  a  dominant  tenement, 
neither  can  natural  rights  from  the  land  in  which  they  are 
inherent.3 

It  will  be  remembered  also  that  on  the  creation  of  an  ease-  Suspension  of 
ment  adverse  to  the  natural  right  the  latter  is  not  extinguished 
but  suspended  merely  during  the  continuance  of  the  easement, 
and  revives  upon  the  extinction  of  the  easement.4 

It  is  a  fundamental  maxim  that  every  landowner  should  Application  of 
so  use  and  enjoy  the  natural  rights  of  ownership  as  not  to  « gjc  utere  '(HU 
cause  damage  to  his  neighbour,5  and  this  is  a  duty  incidental  ^aji&mmmn 
to  the  possession  of  land.6    "  Sic  utere  tuo  id  alienum  non 
Icedas." 

But  the  duty  enjoined  by  the  maxim  is  not  absolute,  for  a  Natural  use  of 
user  which  is  natural  is  not  actionable  if  it  be  not  negligent.7       ' 


1  See  Chap.  I,  Parti.  229;    Humphries  v.  Cousins  (1877),  L. 

2  Ibid.  R.,  2  C.  P.  D.,  239  ;   Madras  Ry.  Co.  v. 

3  Rowbotham  v.  Wilson  (1860),  8  H.  Zemindar  of  Carvatenacjaram  (1874),  1 
L.  C,  348  ;  Stockport  Waterworks  Co.  v.  Ind.  App.,  364. 

Potter  (1864),  3  H.  &  C,  300.  6  Humphries  v.  Cousins,  ubi  sup. 

4  See  supra,  p.  25.  7  Smith  v.  Kenrick  (1849),   7  C.  B., 

5  Tenant  v.  Goldwin  (1705),  2  Ld.  515;  Fletcher  v.  Rylands  ;  Rylands  \. 
Raym.,  1089  (1092) ;  Fletcher  v.  Rylands  Fletcher,  ubi  sup.  ;  Harrison  v.  South- 
ern), L.  R,,  1  Exch.,  265  ;  Rylands  v.  wark  and  Vavxholl  Water  Co.  (1891),  2 
Fletcher  (1868),  L.  R.,  3  H.  L.,  330;  Ch.,  413,  414.  S  e  also  supra,  Chap.  Ill, 
Hodgkinson  v.  Ennor  (1863),  4  13.  &  S.,  Part  IV,  C. 

P.B.  17 
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And    if    tho    user    be    lawful,    the    motive    for    the    user    is 
immaterial.1 
Non-natural  In  truth,  the  maxim  is  not  applied  to  restrict  a  reasonable 

use  o  am .  auj  natural  user  if  not  negligent,  but  to  afford  relief  to  adjoining 
landowners  from  the  mischievous  or  harmful  consequences  of  a 
negligent,  unreasonable,  or  non-natural  user,  unless  the  mischief 
or  the  damage  is  assignable  to  the  default  of  the  person  damaged, 
or,  perhaps,  was  the  result  of  vis  major,  or  the  act  of  God.2 
Fletcher  v.  The  application  of  the  maxim  is  well   demonstrated  by 

y  li  Mr.  Justice  Blackburn  in  his  judgment  in  Fletcher  v.  Bylands 

in  the  Court  of  Exchequer  Chamber.3    He  says— 

"  We  think  that  the  true  rule  of  law  is,  that  the  person 
"  who,  for  his  own  purposes,  brings  on  his  lands  and  collects 
"  and  keeps  there  anything  likely  to  do  mischief  if  it  escapes, 
"  must  keep  it  in  at  his  peril,  and,  if  he  does  not  do  so,  is 
"  'prima  facie  answerable  for  all  the  damage  which  is  the 
"  natural  consequence  of  its  escape.  He  can  excuse  himself 
"  b}'  shewing  that  the  escape  was  owing  to  the  plaintiff's 
"default;  or,  perhaps,  that  the  escape  was  the  consequence 
"  of  vis  major,  or  the  act  of  God.  .  .  .  The  general  rule, 
"  as  above  stated,  seems  on  principle  just.  The  person 
"  whose  grass  or  corn  is  eaten  down  by  the  escaping  cattle 
"  of  his  neighbour,  or  whose  mine  is  flooded  by  the  water 
"  from  his  neighbour's  reservoir,  or  whose  cellar  is  invaded 
"  by  the  filth  of  his  neighbour's  privy,  or  whose  habitation  is 
"  made  unhealthy  by  the  fumes  and  noisome  vapours  of  his 
"  neighbour's  alkali  works,  is  damnified  without  any  fault  of 
"  his  own,  and  it  seems  but  reasonable  and  just  that  the 
"  neighbour  who  has  brought  something  on  his  own  property 
"  which  was  not  naturally  there,  harmless  to  others  so  long  as 
"it  is  confined  to  his  own  property,  but  which  he  knows  will 


1  Bradford    Corporation    v.    Pickles  Fletcher,  ubi  sup. ;  Nichols  v.  Marsland 

(l806),App.  Caa.,  687  j  Tlte  Salt  Union,  (1875),  L.  R.,  LO  Exch.,  255.     And  see 

Ltd.  v.  Brunner,  Mond <&  Co.  (1006),  -  National  Telephone  Co.  v.  Baker  (1803), 

K.  15.,  822.  -  Oil.,  L86  j    Eastern  and  South  African 

1  Bairdv.  Williamson {1863),  ICO. B.  Telegraph  Co,  \.  Cape  Town  Tramways 

N.  B.,  376  ;    Fletcher  \.  Bylands  I  1866),  Companies  (1002),  App.  Caa.,  381. 

I..  I:..  I   hvli.,  260  (270)  j    Bylands  \.  8  L.  R.  I  Exoh.,  al  p.  U7'J. 


(    259     ) 

"  be  mischievous  if  it  gets  on  his  neighbour's,  should  bo 
"  obliged  to  make  good  the  damage  which  ensues  if  he  does 
"  not  succeed  in  confining  it  to  his  own  property.  But  for  his 
"  act  in  bringing  it  there  no  mischief  could  have  accrued,  and 
"  it  seems  but  just  that  he  should  at  his  peril  keep  it  there  so 
"  that  no  mischief  may  accrue,  or  answer  for  the  anticipated 
"  consequence.  And  upon  authorit}^  this  we  think  is  estab- 
"  lished  to  be  the  law,  whether  the  things  so  brought  be  beasts, 
"  or  water,  or  filth,  or  stenches." 

In  Fletcher  v.  Bylands,  the  defendants,  for  their  own 
purposes,  brought  and  accumulated  on  their  land,  in  a 
reservoir,  a  large  quantity  of  water  which  they  were  under  no 
private  or  public  obligation  to  keep  there,  in  which  no  rights 
had  been  acquired  by  other  persons,  and  which  they  could 
have  removed  if  they  thought  fit. 

The  water  found  its  way  out  of  the  reservoir  into  some  old 
shafts  over  which  the  reservoir  had  been  constructed  and 
thence  into  the  plaintiffs  mine.  This  was  considered  a  non- 
natural  use  of  the  defendant's  land,  and  they  were  accordingly 
held  liable  in  damages  for  the  injury  caused  to  the  plaintiff.1 

Scientific  discoveries  and  appliances  are  apt  to  swell  the 
catalogue  of  non-natural  user.  For  example,  the  storage  and 
discharge  of  electricity  may,  under  certain  conditions,  fall 
within  the  principle  of  Bylands  v.  Fletcher.2 

But  the  exercise  of  statutory  powers  without  negligence  Non-natural 

_   user,  when  not 

actionable. 
1  Sec  the  judgment  of  Blackburn,  J.,      for  the  mischievous  or  dangerous  acts 

in  Fletcher  v.  Bylands  (1866),  L.  R.,  1  of  another  on  the  former's  land  which 
Exch.  at  _>.  279,  and  that  of  Lord  Cairns  have  been  committed  not  for  the 
in  the  same  case  sub  nom.  Bylands  v.  purposes  of  the  former  but  of  the  latter. 
Fletcher  (1868),  L.  R.,  3  H.  L.  at  p.  339.  Whitmores  (Edcnbridge)  Ltd.  v.  Stem- 
But  the  liability  for  non-natural  user  ford  (1909),  1  Ch.,  427. 
imposed  on  a  landowner  by  Bylands  v.  2  National  Telephone  Co.  v.  Baker 
Fletcher  will  not  arise  if  his  neighbour  (1893),  2  Ch.,  186  ;  Eastern  and  South 
uses  his  property  in  a  non-natural  man-  African  Telegraph  Co.  v.  Capetown 
ner  and  so  causes  it  to  bo  susceptible  to  Tramways  Companies  (1902),  App.  Caw., 
injury,  sec  Eastern  and  South  African  381.  As  also  the  bursting  of  hydraulic 
Telegraph  Co.  v.  Capetown  Tramways  mains  under  streets  causing  damage 
Companies  (1902),  App.  Caw.,  381.  to  adjacent  electric  cables,  Charing 
And  the  rule  in  Fletcher  v.  Bylands  Cross-,  West  End  and  City  Electricity 
(Bylands  v.  Fletcher)  does  not  extend  Supply  Co.  v.  London  Hydraulic  Bower 
to    making    the    owner    of    land    liable  Co.    (1913),  3  K.  B.,  442. 
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will  excuse  that  ■which  would  otherwise  be  actionable  on  the 
ground  of  non-natural  user.1 

Thus,  it  has  been  held  that  a  railway  company  authorised 
by  statute  to  use  locomotive  engines  are  not  responsible  for 
damage  from  fire  caused  by  sparks  from  such  engines.2 

Similarly,  in  India,  in  cases  where  owing  to  special  condi- 
tions of  cultivation  and  irrigation  the  storage  of  water  is 
essential  always  to  the  welfare,  and  often  to  the  existence, 
of  a  large  portion  of  the  population,  and  is  frequently 
a  matter  of  positive  duty,  the  principle  of  Bylands  v.  Fletcher 
has  been  held  inapplicable.3 

As  regards  vis  major,  Nichols  v.  Marsland,4  which  on  that 
ground  was  distinguished  from  Fletcher  v.  Bylands,5  decides 
that  a  landowner  who  stores  water  on  his  own  land  and  uses 
all  reasonable  care  to  keep  it  safely  there  is  not  liable  for 
injury  caused  to  his  neighbour  by  its  escape  if  it  was  brought 
about  by  some  means  beyond  his  control,  such  as  a  storm 
which  amounts  to  vis  major,  or  the  act  of  Clod,  in  the  sense  that 
it  is  practically,  though  not  physically,  impossible  to  prevent  it. 

But  it  is  doubtful  whether  this  rule  could  be  uniformly 
applied  to  any  source  of  danger  or  mischief  kept  on  the  land  ; 
as,  for  example,  to  the  case  of  a  tiger  being  kept  on  a  man's 
land  and  escaping  by  lightning  breaking  its  chain.0 

In  India,  the  principle  of  Nichols  v.  Marsland  has  been 
followed  in  cases  of  a  similar  character.7 

'The  principles  applicable  to  the   disturbance    of    natural 


1  See  tli'1  lii-t  two  cases  in  last 
footnote.  See  also  \'<iti</h<in  v.  Taj! 
Yah  By.  Co.  (1860),  5  j-i.  &  N.,  679  ■ 
Madras  By.  Co.  v.  Zemindar  of  Car- 
vatenagararn  (1*7  1),  L.  K..  1  Intl.  App. 
;>i  p.  384.  But  such  powers  in  order  to 
protect  from  liability  must  be  im- 
perative, and  no!  merely  permissive, 
Canadian  Pacific  By.  v.  Parke,  (1899) 
App.  Cas.,  636.  Ami  <i  jnrii<>,i  an 
mi  nit  1m.iI  ed  user  «  ould  not  It  pro- 
tected, Jew  -  ■  I  '  tiniog  By. '  '<>.  ( I  868), 
l..  i:.,  :;  (,>.  B.(  v:::;. 

2  Vaughan  v.  Taff   Vale  By.  Co.  ubi 

8Up. 


3  Madras  By.  Co.  v.  Zemindar  of  Car- 
vatenagararn  (1*74).  L.  H.,  1  Ind.  App., 
36  I  ;  and  see  Bam  Lull  Singh  v.  Lill 
Dhary  Mahton  (1877),  J.  I-.  R.,  3  Cal., 
776. 

*  (1875)  L.  R.,  in  Exch.,  255. 

5  (1866)  L.  R.,  1  Exch.,  265  ;  L.  R., 
3  11.  L.,  330. 

8  Nichols  v.  Marsland,  ubi  sup.  ;i(  p. 
260,  /'(•/•  Bramwell,  B. 

7  Madras  By.  <  '<>.  \ .  Zemindar  of  <  m- 
vatenagararn  (1874),  I-.  1!.,  1  End.  App., 
:nil  ;  Bam  Lall  Singh  v.  Lill  Dhary 
Maltion  I  1877),  L  L.  R.,  3  Cal.,  776. 
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rights  have  already  been  partly  considered  in  connection  with 
the  subject  of  "  nuisances."  l  The  following  propositions 
may,  however,  be  usefully  added  to  complete  the  subject. 

First — Two  things  must,  combine  before  a  person  com- 
plaining of  the  invasion  of  bis  natural  rights  is  entitled  to 
a  remedy. 

There  must-  be  damage  to  himself  and  a  wrong  committed 
by  another.2 

Damnum  absque  injuria,  or  damage  sustained  without 
wrong  committed,  is  not  sufficient.3 

Secondly — Injuria  sine  damno  is  actionable.4 

It  being  the  invasion  of  the  legal  right  which  gives  ground 
for  relief,  actual  perceptible  damage  is  not  indispensable  to 
found  the  action.  If  the  violation  of  the  right  is  shewn,  tho 
law  will  presume  damage. 

The  case  of  Wood  v.  Waud  5  provides  a  good  illustration  Wood  v. 
of  this  principle.  In  that  case  the  facts  found  wrere  that 
the  defendants  had  fouled  the  water  of  a  natural  stream,  but 
that  the  pollution  had  done  no  actual  damage  to  the  plaintiffs 
because  the  stream  wras  already  so  polluted  by  similar  acts 
of  millowners  above  the  defendants'  mills,  and  by  dyers  still 
further  up  the  stream,  and  by  sewers  from  the  town  of  Brad- 
ford that  the  particular  pollution  did  not  make  the  water  less 
serviceable  than  before. 

As  to  this,  Pollock,  C.B.,  in  delivering  the  judgment  of 
the  Court  said 6 :  "  We  think,  notwithstanding,  that  the 
"  plaintiffs  have  received  damage  in  point  of  law.  They  had  a 
"  right  to  the  natural  stream  flowing  through  the  land,  in  its 
"  natural  state,  as  an  incident  to  the  right  to  the  land  on 

1  ,SVe  Chap.  IV,  Part  I,  A.  Works  Co.   v.    Wilts  and  Berks  Canal 

2  Rex  v.  Com  miss  ioyiers  of  Pagham  Navigation  Co.  (1875),  L.  R.,  7  H.  I... 
(1828),  8  B.  &  C,  355,  32  R.  R.,  406  ;  at  p.  705  ;  Subramaniyav.  Bamchandra 
Acton  v.  Blundell  (1843),  12  M.  &  W.,  (1877),  I.  L.  R.,  1  Mad..  335;  John 
324  (354).  Young  &  Co.  v.  Bankier  Distillery  Co. 

a  Ibid.  (1893),  App.  Cas.  at  p.  60s  :    McCartney 

4   Wood  v.   Waud  (1849),  3  Exch.  at  v.  Londonderry  and  Lough  Swilly  Ry.  Co. 

p.  772  ;  Embreyv.  Owen  (1851),  8  Exch.  (1904),  App.  Cas.,  301. 

at  p.  368  ;  Sampson  v.  Hoddinott  (1857),  5  (1849)  3  Exch.,  74S. 

1  C.  B.  N.  S.  at  p.  611  ;   Swindon  Water  s  At  p.  772. 
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"  which  the  watercourse  flowed,  as  will  be  hereafter  more  fully 
"  stated  ;  and  that  right  continues,  except  so  far  as  it  may 
"  have  been  derogated  from  by  user  or  by  grant  to  the  neigh- 
"  bouring  landowners." 

"  This  is  a  case,  therefore,  of  an  injury  to  a  rigid.  The 
"  defendants,  by  continuing  the  practice  for  twenty  years,  might 
"  establish  the  right  to  the  easement  of  discharging  into  the 
'"  stream  the  foul  water  from  their  works.  If  the  dye-works 
"  and  other  manufactories  and  other  sources  of  pollution  above 
"  the  plaintiffs  should  be  afterwards  discontinued,  the  plaintiffs, 
"  who  would  otherwise  have  had,  in  that  case,  pure  water, 
"  would  be  compellable  to  submit  to  this  nuisance,  which  then 
"  would  do  serious  damage  to  them." 
Swindon  In    Swindon    Waterworks    Company    v.    Wilts    and    Berks 

Go.v.  Witts  Ganal  Navigation  Company,1  Lord  Cairns,  L.C.,  said:  "It  is 
and  Berks  "  a  matter  quite  immaterial  whether,  as  riparian  owners  of 
'  "  Wayte's  tenement,  any  injury  has  now  been  sustained,  or  has 
"  not  been  sustained,  by  the  respondents.  If  the  appellants 
"  are  right,  they  would,  at  the  end  of  twenty  years,  by  the 
"  exercise  of  this  claim  of  diversion,  entirely  defeat  the 
"  incident  of  the  property,  the  riparian  rights  of  Wayies  tene- 
"  ment.  That  is  a  consequence  which  the  owner  of  ]Yayte,s 
"  tenement  has  the  right  to  come  into  the  Court  of  Chancery 
"  to  get  restrained  at  once,  by  injunction,  or  declaration,  as 
"  the  case  may  lie."  2 

Thirdly — -Where  there  is  neither  damnum  nor  injuria  no 
action  can  be  maintained.3 

Fourtldy— Each   recurring   act   of   disturbance   constitutes 
a  fresh  cause  of  action.4     In  such  cases  it  is  the  practice  of 

1  (1875)  L.  R.,  7  II.  L.  at  p.  705.  R.,  1  Mad.,  336.  And  see  Grand  Junction 

2  The  ..hii.'  principle  w&a  emphatic-  Canal  Co.  v.  Shugar  (1871),  L.  K..  t> 
ally  affirmed  in  McCartney  v.  London-  Ch.  App.,  183;  Clowes  v.  Staffordshire 
derry  and  Lough  Swilly  By.  'V  (1904),  Potteries  Waterworks  Co.  (1872),  L.  R., 
App.  <'a-:.,  301.  8  Oh.   App.,    Ii'a;     Maharani  Eajroop 

'■'  Kali  Kissen    Tagore  v.  J,, dm,   I.,,/  Koer  v.  Syed  Abul  Hossein  (1880),  I.  L. 

Wuttick   (1879),  a  o.  I,.  R.  (I'.  ('.),  <i7  ;  R.,  6  Cal.,  394  ;  7  < '.  L.  R„  aiM)  ;  L.  RM  7 

1..  R.,  6  hid.  App.,  190.  [nd.  App.,  245  j  West  Leigh  Colliery  Co., 

■'  T\,,  Court  of  Winds  v.  Httjn  1.1,1,1-  l.i,i.   x.    Tunnicliffe  <t-   Hampson,    Ltd. 

nund  Singh  (1870),  13  \V.  R.,   is;   *u-  (1908),  App.  Cas.,  27. 
bratnaniya  v.  Bamchandra  (IsTT),  I.  I.. 
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the  Court  to  grant  an  injunction  to  avoid  a  multiplicity  of 
suits.1 

Fifthly — Every  occupier  of  land  is  prima  facie  entitled  to 
enjoy  all  the  rights  incident  to  tho  possession  or  ownership 
thereof  without  let  or  hindrance. 

Hence  upon  any  person  claiming  to  invade  those  rights  Burden  of 
lies  the  burthen  of  shewing  that  he  is  entitled  to  do  so.2  proof" 

A  word  as  to  the  extinction  of  natural  rights.     It  will  be  Extinction  of 
remembered  that  natural  rights  are  not  capable  of  extinction  r^i^ 
so  long  as  the  subject  of  them  continues  to  exist. 

They  may  be  suspended  by  virtue  of  an  easement,  reviving 
on  the  extinction  of  the  latter,  but  neither  by  non-user  nor  by 
any  other  means  short  of  the  destruction  of  the  subject-matter 
can  they  be  extinguished.3 

Part  II. — Natural  Bights  to  Light  and  Air. 
A.— Natural  Right  to  the  flow  of  Light  and  Air. 

Every  owner  or  occupier  of  land  has  a  natural  right  to  so  Light  and  air 
much  light  and  air  as  come  vertically  thereto.4  publm  juris. 

The  right  to  the  lateral  passage  of  light  and  air  over  a 
neighbour's  land  unobstructed  by  any  act  of  his  can  only  be 
the  subject  of  an  easement,  as  already  seen.5 

Light  and  air  are  publici  juris  6;  each  man  is  free  to  take 
and  use  in  tho  lawful  onjoyment  of  his  own  property  so  much 
light  and  air  as  come  thereto. 

His  neighbour's  right  is  the  same  as  his  own,  but  these  Neighbours' 

. , . , rights  to  light 

1  Att.-Qe.nl.  v.  Council  of  Borough  Churn  Dey  v.  Lukhee  Monee  Bewa  and  air  mutu- 
of  Birmingham  (1858),  4  K.  &  J.,  528  ;  (1878),  2  C.  L.  R.,  555;  Hari  Mohan  ally  qualified. 
Grand  Junction  Canal  Co.  v.  Shugar,  ubi      Thahoor  v.  Kissen  Sundari  (1884),  I.  L. 

sup.;    Clowes  v.  Staffordshire  Potteries  R.,  11  Gal.,  52. 

Waterworks  Co.,  ubi  sup.  ;    Land  Mort-  3  See  Chapter  I,  Part  I,  and  Sampson 

gage,  Bank  of  India  v.  Ahmedbhoy  (1883),  v.  Hoddinott  (1857),  1  C.  B.  N".  S.  at  p- 

1.  L.  R.,  8  Bom.,  35  ;  Specific  Relief  Act,  611;  Roberts  v.  Richards  (1881),  50  L.  J. 

s.  54  (e),  App.  V.  Ch.,  297. 

2  Bickett  v.  Morris  (1866),  L.  R.,  1  H.  4  Gale  on  Easements,  nth  Ed.,  p.  288. 
L.,  Sc,  47  (56)  ;  Humphries  v.  Cousins  5  Chap.  Ill,  Part  I. 

(1877),  L.  R.,  2  C.  P.  D.,  239  •  Harris  v.  fi   Bagram  v.   Khettranaih  Karformah 

Karl  of  Chesterfield  (1911),   A.   C,  623  (1869),  3  B.  L.  R.,  O.  C.  J.  at  p.  43  ;  and 

(631)  •     Onraet    v.    Kishen    Soondaree  see  Baban  Mayacha  v.  Nagu  Shravucha 

Daxee    (1871),    15    \V.    H.,    83;    Obhoy  (1876),  I.  L.  R.,  2  Bom.  at  p.  62. 
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Distinguish- 
able  from 
natural  rights 


rights  of  enjoyment  are  mutually  qualified,  for  neither  owner 
can  prevent  the  other  from  making  such  lawful  use  of  his  land 
as  he  pleases. 

In  this  respect  there  is  a  distinction  between  the  right  to 

light  and  air  and  the  right  to  the  flow  of  water  in  a  defined 

in  water  and    channel,  and  to  the  support  of  soil  hy  soil,  for  in  the  case  of 

right  of  sup-    light  and  air,  there  is  not,  as  in  the  case  of  the  other  two 

ix,rt-  rights,    any    original    right    of    enjoyment    which    imposes    a 

corresponding  obligation  on  another.1 

The  man  who  deprives  his  neighbour  of  the  accustomed 
flow  of  water  in  a  defined  channel,  or  of  the  support  to  his 
land,  infringes  a  well  recognised  right  of  property  unless  he 
can  prove  an  easement  in  justification.2 

But  the  man  who  is  deprived  of  light  and  air  by  the  acts 
of  his  neighbour,  such  as  the  erection  of  buildings,  has  still 
the  right  to  so  much  light  and  air  as  come  to  him,  but  he 
cannot  complain  of  the  obstruction,  however  serious,  unless  he 
can  establish  his  title  to  an  easement  of  light  and  air.3 

The  nature  and  extent  of  these  natural  rights  are 
succinctly  defined  in  the  judgment  of  Bramwell,  L.'J.,  in  the 
case  of  Bryant  v.  LefeverA  He  says  5  :  "  What,  then,  is  the 
"  right  of  land  and  its  owner  or  occupier  ?  It  is  to  have  all 
"  natural  incidents  and  advantages,  as  nature  would  produce 
"  them  ;  there  is  a  right  to  all  the  light  and  heat  that  would 
"  come,  to  all  the  rain  that  would  fall,  to  all  the  wind  that 


Bryant  v. 
Le fever. 


1  Bolton  v.  Angus  (1881),  G  App.  Cas. 
•■it  ]>.  753. 

2  See  infra,  Parts  III  and  IV,  and 
Chap.  III.  Parts  III  and  IV. 

3  For  the  natural  rights  of  property, 
as  defined  by  the  maxim,  "  Cujus  est 
.'.In in  litis  itmjiK'  ml  rwlum,"  enable  a 
in. in  in  build  as  he  pleases  mi  liis  own 
land  subject  to  the  obligation  thai  he 
shall  nut  obstruct  ancient  lights.  By 
\  ni  in-  hi  i  \\c  same  rights  of  property 
ami  i  In-  application  of  the  Bame  maxim, 
t  la-   proj<  '  t  imi  of  beams  ami  cornices 

another's  land  are  ; ncroach- 

ment  and  actionable,  unless  such  pro« 


jection  has  been  made  lawful  by  grant, 
reservation,  or  otber  means,  see  (laic. 
ubi  sup.  But  such  lawful  diminution 
of  the  rigbts  of  ownership  does  not  ex- 
tend beyond  the  protrusion  itself,  so 
that  the  owner  thereof  cannot  prevent 
the  owner  of  the  soil  from  erecting  a 
building  overhanging  the  protrusion, 
Corbett  v.  Hill  (1870),  L.  R.,  '.)  Eq.,  671  ; 
Harris  v.  De  Pinna  (Issii),  :!:i  eh.  D., 
_':fs  (260)  :  Ranchod  Shamji  v.  Abdula- 
bhai Mithabkai (1904),  I.  L.  K.,  L's  Bom., 
128. 
■'  (1879)  I..  R„  I  C  I'.  I)..  L72. 

■'    II, ill.  al    p.    IT... 
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"  would  blow  ;  a  right  that  the  rain  which  would  pass  over  the 
"'  land  should  not  be  stopped  and  made  to  fall  on  it  ;  a  right 
"  that  tho  heat  from  the  sun  should  not  be  stopped  and  re- 
"  fleeted  on  it  ;  a  right  that  tho  wind  should  not  be  checked, 
"  but  should  be  able  to  escape  freely  ;  as  if  it  wero  possible  that 
"  these  rights  wero  interfered  with  by  one  having  no  right,  no 
"  doubt  an  action  would  lie.  But  these  natural  rights  are 
"  subject  to  the  rights  of  adjoining  owners,  who,  for  the  benefit 
"  of  the  community,  have  and  must  have  rights  in  relation  to 
"  the  use  and  enjoyment  of  their  property  that  qualify  and 
"  interfere  with  those  of  their  neighbours'  rights  to  use  their 
"  property  in  various  ways  in  which  property  is  lawfully  and 
"  commonly  used." 

"  A  hedge,  a  wall,  a  fruit  tree,  would  each  affect  the  land 
"  next  to  which  it  was  planted  or  built.  They  would  keep  off 
"  some  light,  some  air,  some  heat,  some  rain,  when  coming 
"  from  one  direction,  and  prevent  the  escape  of  air,  of  heat, 
"  of  wind,  of  rain,  when  coming  from  the  other.  But  nobody 
"  could  doubt  that  in  such  case  no  action  would  lie  ;  nor  will 
"it  in  the  case  of  a  house  being  built  and  having  such  conse- 
"  quences.  That  is  an  ordinary  and  lawful  use  of  property, 
"  so  much  so  as  the  building  of  a  wall,  or  planting  of  a  fence 
"  or  an  orchard." 


B. — Natural  Right  to  the  Purity  of  Air. 

Every  man  has  a  natural  right  to  the  purity  of  air  coming 
to  his  land.1 

It  is  essential  to  the  health  of  the  community  that  this 
should  be  so. 

Consequently  private  health  is  considered  of  greater 
importance  than  public  benefit.2 

But  it  is  not  every  pollution  that  will  give  a  cause  of  action.  Pollution  not 

always  action- 
able. 


1  I.   E.   Act,   s.    7   (b),  ill.   (b),  App.  4  Bing.  N.  C,  183  ;    Flight  v.  Thomas 

VII.     This   natural   right  may   be  re-  (1839),    10  A.   &   E.,   590;    Crump   v. 

stricted  by  the  acquisition  of  an  ease-  Lambert  (1867),  L.  R.,  3  Eq.,  at  p.  413. 
ment  to  pollute  air,  I.  E.  Act,  s.  7  {b),  2  Sec  Chap.  IV,  Tart  1,  A. 

App.  VII  j   and  see  Bliss  v.  Hall  (1838), 
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In  some  cases  discomfort  of  itself  is  not  a  sufficient  ground 
for  relief.1 
Mere  discom-         The  question  whether  or  not  the  Court  will  grant  relief  for 
mere  discomfort  largely  depends  on  the  nature  of  the  locality 
where  the  pollution  complained  of  occurs.2 

In  a  town  a  man  must  accept  the  discomfort  which  may 
arise  from  the  necessary  operations  of  trade  in  his  vicinity, 
whereas  in  other  localities  he  may  not  be  liable  to  submit 
to  it.3 

In  any  case,  the  discomfort  must  be  such  as  to  materially 
interfere  with  the  ordinary  comfort  of  human  existence.4 

The  question  whether  such  discomfort  is  or  is  not  material 
must  depend  infer  alia  on  the  habits  and  circumstances  of  the 
person  complaining  of  the  pollution,  the  conditions  of  the 
climate  in  which  he  lives,  and  the  relative  positions  of  the  two 
properties.6 

What  would  not  be  material  discomfort  in  England  might 
very  well  he  material  discomfort  in  India,  and  vice  versa. 
Walter  v.  Walter   v.    Selfe  G   is    an   instructive   case   on    this   point. 

Selfe-  There  the  plaintiff,  the  owner  of  a  dwelling-house  in  a  rural 

district,  complained  of  the  burning  of  bricks  by  the  defendant 
on  his  adjoining  land  which,  though  not  dangerous  to  health, 
was  so  offensive  as  to  cause  serious  discomfort  to  himself  and 
1  he  inmates  of  his  house. 

In  the  circumstances  of  the  case  the  plaintiff  was  held 
entitled  to  an  untainted  and  unpolluted  stream  of  air  for  the 
necessary  supply  and  reasonable  use  of  himself  and  his  family. 

"  Untainted  "  and  "  unpolluted  "  air  was  considered  to 
mean  not  necessarily  air  as  fresh,  free,  and  pure  as  at  the  time 
of  building  I  he  plaintiff's  house  the  atmosphere  then  was,  but 
air  ikiI  rendered,  In  an  important  degree,  less  compatible,  or, 


1  See  Chap.  IV.  Pari   I,  A.  686. 

■  Ibid.  B    Walter  v.  Selfe,  ubi  sup.     And  see 

'■'  Ibid.  ?>'<"'     Bhicalji     v.     Pirojshaw     Jivalji 

*    Waller  v.  Selfe  {\851),  I  De  G.  &  S.,  (1915),  I.  L.  R.,  40  Bom.,  401. 

315  j    20   L.   J.  Oh.,    133;    Crump   \.  B  (1861)  I  De  G.  &  S.,  315  ;   20  L.  J. 

Lambert   ( 1867),    I..    B.,    :*    Eq.,    109  ;  Cli.,   133, 

/  /.  ming    .  //'  lop  ( Issii),  I  I  App.  Cos., 
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at  least,  not  rendered  incompatible,  with  the  physical  comfort 
of  human  existence'  a  phrase  to  be  understood  with  reference 
to  the  climate  and  habits  of  England. 

The  Court  was  further  of  opinion  that  the  pollution  of  the 
plaintiff's  air,  though  not  injurious  to  health,  was  none  the 
less  a  nuisance  to  be  relieved  against  in  causing  serious  and 
material  discomfort  according  to  plain,  simple,  and  sober 
notions  amongst  the  English  people. 

"  '  Material  discomfort '  means  such  discomfort  as  excludes  "Material 
"  any  sentimental,  speculative,  trivial  discomfort  or  personal 
"  annoyance,  a  tiring  which  the  law  may  be  said  to  take  no 
"  notice  of  and  to  have  no  care  for."  1 

The  terms  of  the  injunction  granted  in  cases  of  pollution  of  Terms  of 
air  usually  are  that  the  defendant,  his  servants,  workmen,  and  mjnn 
agents  be  restrained  from  using  the  subject  of  the  nuisance 
in  such  a  manner  as  to  occasion  damage  or  annoyance  to  the 
plaintiff.2 

Part  III. — Natural  Bights  in  Water. 

It  will  be  convenient   to  enumerate  the  headings  under 
which  it  is  proposed  to  divide  this  branch  of  the  subject. 
A.— Natural  Eights  in  Streams  or  Rivers. 

(1)  Generally. 

(2)  Rights  of  riparian  'proprietors  In  the  use  and  con- 

sumption  of  water. 

(3)  Bights  of  riparian  proprietors  to  the  purity  of  water. 

(4)  Bights  of  riparian  proprietors  to  protect  their  lands 

from  the  operation  of  floods. 

B. — Natural  Rights  in  Natural  Lakes  or  Ponds. 
C. — Miscellaneous  Natural  Rights  in  Water. 
D.— Alienation  of  Natural  Rights  in  Water. 


1  Per  Lord  Selborne  in  Fleming  v.  ttoskell  v.  Whitworth  (1871),  19  VV.  K., 
Hislop  (1886),  11  App.  Cas-.  at  p.  690,  804  ;   Goose  v.  Bedford  (1873),  21  W.  R., 

2  Walter  v.  Selfe  (1851),  3  De  G.  &  S.,  449  •  and  see  Fleming  v.  Hislop  (1886), 
315-  20  L.  J.  Oh.,  433;  Crump  v.  L.  R.,  11  App.  Caa.,  686,  and  Chap.  IV, 
Lambert    (1867),    L.    R.,    3    Eq.,    409;  Part  I,  A. 
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E.— Disturbance  of  Nat  urn  1  Rights  in  Water  and  Remedies 
therefor. 

A. — Natural  Rights  in  Streams  or  Rivers. 

(1)  Generally. 

All  riparian  proprietors  (which  term  is  usually  applied  to 
all  those  who  have  the  occupation  or  ownership  of  lands 
abutting  on  running  streams  or  rivers)  1  have  certain  natural 
rights  in  natural  streams  or  rivers  flowing  past  their  lands. 

Character  and        These  rights  are  not  rights  of  ownership  in  the  water,  but 

Salrights  riShts  t0  the  u^™ct  0f  the  water.2 

in  water.  They  do  not  depend  upon  a  grant  or  upon  the  ownership 

of  the  soil  of  the  stream,  hut  are  jure  natures  incident  to  the 
ownership  of  the  soil  of  the  land  abutting  upon  the  stream.3 

Thus  it  has  been  said  that  natural  watercourses  are  like 
ways  of  necessity.4 

Natural  rights        Natural  rights  in  "  private  streams  "  are  limited  to  such 

only m natural  private  streams  as  can  be  described  as  "  Natural."  5 

streams.  L 

Meaning  of  In  its  ordinary  sense,  "stream"  means  water  running  in 

"  stream." 


1  See  Ormerod  v.  Todmorden  Joint 
Stock  Mill  Co.  (1883),  11  Q.  B.  D.  at 
pp.  169,  170,  172. 

2  Wood  v.  Waud  (1849),  3  Exch.  at 
p.  775  ;  and  see  Mason  v.  Hill  (1833), 
5  B.  &  Ad.  at  p.  2-4  ■  2  Nev.  &  Man.  at 
pp.  764,  765;  Embrey  v.  Owen  (1851), 
ii  Exch.,  :!.">.'!  •  Dinkar  v.  Narayan 
(1905),  I.  L.  R.,  29  Bom.,  357.  And 
see  further  infra  under  (2)  Rights  of 
riparian    proprietors    iii    the    use    and 

<-' > 1 1 ^ 1 1 1 1 1 1 > (  ion    i>|'   water. 

:1  Rawstron  v.  Taylor  (1855),  11  Exch. 
al  p.  382;  Chasemore  v.  Richards 
(1859),  7  II.  L.  C.  at  pp.  379,  382  : 
Stockport  Waterworks  Co.  v.  Potter 
(1864),  3  II.  &  C,  300  :  Court  of  Wards 
\.  Raja  Leelaland  Singh  (1870), 
I!.  W.  I'..,  is  ;  Lyon  v.  Fishmongers 
1876),  I  App.  Cas.,  662;  16 
I..  .1.  Ch.,  68;  :::.  I-.  T.,  569;  25 
U.  i:..  166;  Romessw  Pershad 
Narain  sin, /I,  y.   Koonf  Behari  Pattuk 


(1878),  4  App.  Cas.,  121  ;  L.  R.,  6  Ind. 
App.,  33  ;  I.  L.  R„  4  Cal.,  633  ; 
North  Shore  Ry.  Co.  v.  Pion  (1889), 
14  App.  Cas.  (P.  C),  612  ;  59  L.  J.  P.  C, 
25  ;  61  L.  T.  (P.  C),  525.  Thus  the 
riglit  to  the  enjoyment  of  the  water 
belongs  to  the  occupant  of  the  bank, 
whatever  the  nature  of  his  tenancy. 
First  Assistant  Collector  of  Nasik  \. 
Shamji  Dasrath  Patil  (1878),  I.  L.  R., 
7  Bom.,  209. 

4  Rawstron  v.  Taylor,  itbi  sup. 

5  Wood  v.  Waud  (1849),  3  Exch., 
748;  Rawstron  v.  Taylor  (1855), 
1 1  Exch.,  369  ;  Sampson  v.  Hoddinott 
(1857),  l  C  B.  X.  S.,  nil  ;  Morgan  v. 
Kirby  (Ks7cS),  I.  L.  R.,  2  Mad.,  46. 
This  is  the  general  rule.  There  i*, 
however,  an  exception  to  tins  rule  in 
the  case  of  the  pollution  of  water, 
gei  infra  (3)  under  "  Rights  of  riparian 
proprietors  to  the  purity  of  water." 
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a  defined  channel,1  and  it  is  in  this  sense  that  it  must  here  be 

used  in  connection  with  the  rights  of  riparian  owners. 

A  "natural  stream"  is  a  stream  that  flows  at  its  source  Meaning  of 
by  the  operation  of  nature,  and  in  a  defined  channel.2  stream*" 

All  natural  streams,  in  order  to  be  the  subject  of  natural  Natural 

rights,  must  flow  in  known  and  defined  channels,  whether  on  streams  must 
o       '  be  Known  and 

the  surface  of  the  land  or  underground.3  defined. 

And  it    seems    that    natural    rights    can    exist    in    inter-  Natural 
mittent,  as  well  as  permanent  natural  streams.1  beinterarity 

It  has  already  been  seen  that  there  are  no  natural  rights  tcut  ol' i>«- 
in  artificial  streams,5  but  for  the  purposes  of  this  distinction  .'  , 

1  ,  Dehintion  01 

between    natural    and    artificial    streams    it    is    necessary   to  artificial 
ascertain  what  an  artificial  stream  really  is. 

The  case  of  Gaved  v.  Martyn  G  indicates  that  an  artificial  Gaved  v. 
stream  must  be  taken  as  the  converse  of  a  natural  stream,  MartVn- 
and  is,  therefore,  a  stream  which  flows  at  its  source  by  the 
operation  of  man. 

It  remains  to  be  seen  what  is  the  character  of  a  stream  character  of 
which  starting  as  a  natural  stream  is  afterwards  conducted  ^^chisuse™ 
a  particular  direction  by  artificial  means,  and  whether  when  artificially  or 
a  natural  stream  is  joined  by  an  artificial  stream  it  retains  or  aXticia/ 
changes  its  original  character  in  contemplation  of  law.  stream. 

It  appears  from  the  authorities  that  a  stream,  if  flowing 
in  a  permanent  channel  underground  or  on  the  surface 
whether  it  be  called  a  natural  stream  as  being  one  originally, 
or  an  artificial  stream  in  regard  to  the  particular  means 
employed,  must  be  regarded  as  possessing  the  incidents  of  a 

1  Taylor  v.  Corporation  of  St.  Helens  more  v.  Richards  (1859),  7  H.  L.  C, 
(1877),  6  Ch.  D.  at  p.  273;    McNab  v.       34'J. 

Robertson  (1*07),  App.   ('as.,    129;    06  4  Drcwctt  v.  Sheard  (1836),  7  0.  &  P., 

L.  J.  P.  C,  27  ;    75  L.  T.,  666.  465  ;    Trafford  v.  Ilex  (1832),  8  Bin-., 

2  See  Gaved  v.  Martyn  (1865),  19  201,  34  R.  R.,  680;  Narayan  V. 
0.  B.  N.  S.,  732  ;  and  I.  E.  Act,  s.  7,  Keshav  (1898),  I.  L.  R,,  23  Bom.,  506  ; 
explanation,  App.  VII.  I.  E.  Act,  s.  7,  explanation,  App.  VII. 

3  Acton  v.  Blundell  (1843),  12  M.  &  5  (See  Ramessur  Pershad  Narain 
\Y.,  324;  Embrey  v.  Owen  (1851),  Singh  v.  Koonj  Behari  Paltuk  (1878), 
6  Exch.,  353  ;  Rawstron  v.  Taylor  I.  L.  R.,  4  Cal.,  633  ;  L.  R.,  6  Lad. 
(1855),  4  Exch.,  369;  Broadbent  v.  App.,  33;  4  App.  Cas.,  121;  and 
Ramsbotham    (1855),     11    Exch.,    602;  Chap.  Ill,  Part  III,  B. 

Dudden    v.    Guardians    of   the    Clutton  6  (1865)  19  C.  B.  N.  S.,  732. 

Union  (1857),  1  II.  &  N.,  627;    Chase- 
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Sutciiffe  v. 
Booth. 


Nuttall  v. 
Braceivell. 


Hotter  v. 
PartiO. 


natural  stream,  conferring  similar  rights,  and  imposing  similar 
obligations.1 

Sutciiffe  v.  Booth  2  was  an  action  by  one  riparian  pro- 
prietor against  another  for  the  pollution  and  diversion  of  a 
watercourse.  The  watercourse  in  question,  as  far  as  living 
memory  went,  had  been  used  as  a  sewer,  and  the  greater  part 
of  it  had  been  bricked  over,  but  it  was  admittedly,  in  its  origin, 
a  stream  that  was  probably  a  natural  stream,  as  there  were 
various  natural  streams  draining  into  it,  and  the  conformation 
of  the  ground  suggested  the  previous  existence  of  a  natural 
stream  of  some  kind. 

On  motion  for  a  new  trial  it  was  held  that  it  was  a  mis- 
direction to  tell  the  jury  that  if  the  stream  was  artificial  and 
made  by  the  hand  of  man  the  plaintiff  had  no  cause  of  action. 

In  Nuttall  v.  Bracewell,3  Channell,  B.,  said  he  saw  no  reason 
why  the  law  applicable  to  ordinary  running  streams  and 
governing  the  rights  of  riparian  proprietors  on  the  banks 
thereof  should  not  be  applicable  to  a  natural  stream  though 
flowing  in  an  artificial  channel,  as  was  held  in  Sutciiffe  v. 
Booth, *  though  the  case  of  an  entirely  artificial  stream,  as  one 
flowing  from  a  river,  might  be  different. 

The  case  of  Holker  v.  Porritt  5  is  in  point.  There  a  natural 
stream  divided  itself  into  two  branches  ;  one  branch  running 
down  to  the  river  Irwell,  the  other  running  to  a  place  where 
it  formerly  emptied  itself  into  a  watering  trough,  and  the 
ovorflow,  without  forming  itself  into  any  visible  stream, 
diffused  itself  over  the  surface  of  the  ground  and  discharged 
itself  by  percolation  through  the  surface  or  in  small  rills  into 
the  Irwell. 

The  owner  of  the  land  on  which  the  trough  stood  collected 


1  Sutciiffe  v.  Booth  (1883),  it  Jur. 
X.  B.,  1037  ;  32  L.  .1.  Q.  K..  L36  ■ 
Nuttall  \.  Bracewell  (1866),  L.  i:.. 
2  Exch.,  1  ;  Holker  v.  Porritl  (1873), 
l,.  l,\ .  8  Bxoh.,  107  :  Roberta  v. 
Richard  (1881),  GO  L.  .1.  Ch.,  297  ; 
Bailey  <l   Co.  \.  Clark,  Son  tfl  Morland 


(1902),  1  Ch.,  til!). 

-  (1863)  9  Jur.  X.  S.,  1037  ;   32  L.  J. 
Q.  B.,  L36. 

•>  (1866)  I-.  I!.,  2  Excl).,  9  (I  I). 

«  Ubi  sup. 

'•>  (1873)  J-  K..  8  Exch.,  107. 
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the  overflow  into  a  reservoir  and  thence  conducted  it  by  a 
culvert  to  his  mill  which  stood  on  the  banks  of  the  Irwell. 
Thereafter  he  sold  the  mill  with  all  water  rights  to  the  plaintiff, 
and  the  plaintiff  sued  the  defendant  for  obstructing  the  flow 
of  water  to  his  mill. 

The  Court  being  of  opinion  that  such  artificial  operations 
could  not  divest  the  stream  of  its  former  incidents,  and  that  on 
the  completion  of  the  culvert  the  proprietor  of  the  mill  became 
possessed  of  the  same  rights  as  the  proprietors  on  the  banks 
of  a  natural  stream,  it  was  held  that  the  plaintiff  could  maintain 
the  action. 

In  Boberts  v.  Bichards  1  the  defendant  was  appropriating  Roberts  v. 
for  the  use  of  newly  built  houses  nearly  all  the  water  of  a  Rlchards- 
small  stream  which,  originating  in  a  natural  spring  on  the 
plaintiff's  land,  passed  next  through  the  defendant's  land 
and  then  through  the  plaintiff's  land  to  his  house.  The 
plaintiff  alleged  that  so  much  of  the  stream  as  flowed  through 
the  defendant's  land  was  artificial  and  had  been  constructed  at 
a  time  immemorial  for  the  benefit  of  the  plaintiff  and  his 
predecessors.  It  was  held,  on  the  authority  of  Sutcliffe  v. 
Booth,2  that  as  it  could  not  be  told  when  the  artificial  part  of 
the  stream,  if  any,  had  been  constructed,  it  must  be  deemed  to 
be  a  natural  stream,  but  if  it  was  in  fact  artificial  it  had  been 
constructed  so  as  to  give  all  the  rights  of  a  riparian  owner  to 
the  defendant  and  his  predecessors  in  title. 

In  Bailey  &  Co.  v.  Clark,  Son  &  Morkmd,3  the  plaintiffs  Bailey  &  Co. 
were  the  owners  of  a  mill  which  was  situate  upon  an  artificial  J  ^otIo.'Jl 
cut  or  channel  through  which  water  flowed  from  a  natural 
river  and  was  used  for  working  the  mill.  The  plaintiffs  also 
owned  a  factory  near  the  mill  but  a  little  higher  up  the  stream. 
For  the  purposes  of  the  factory  the  plaintiffs  abstracted  water 
from  the  stream  flowing  through  the  artificial  cut  and  returned 
the  same  quantity  of  water  to  the  stream  below  the  mill.  The 
defendants  owned  a  factory  higher  up  the  same  stream,  and 


1  (1SS1)  00  L.  J.  Ch.,  297.  a  (11)02)  1  <Jh.,  Oil). 

s   Ubisup 
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for  the  purposes  of  their  factory  abstracted  water  therefrom, 
returning  it  diminished  in  quantity  by  evaporation. 

The  plaintiffs,  claiming  a  right  to  the  whole  of  the  water  in 
the  channel  as  being  an  artificial  stream,  sought  to  restrain 
the  defendants  from  abstracting  water  so  as  to  injure  their  mill 
The  artificial  stream  was  known  to  have  existed  for  some 
centuries,  but  there  was  no  evidence  as  to  when  or  by  whom 
or  on  what  conditions  it  had  been  originally  constructed. 
The  defendants'  factory  was  situate  on  the  site  of  an  old 
tannery  for  the  purposes  of  which  water  used  to  be  withdrawn 
from  the  stream.  There  had  also  formerly  been  a  fulling 
mill  upon  the  stream  above  the  plaintiffs'  mill. 

It  was  held  by  the  Court  of  Appeal,  following  Sutclijje  v. 
Booth,1  that  the  origin  of  the  artificial  watercourse  being 
unknown  the  proper  inference  to  be  drawn  from  the  user  of  the 
water  and  the  other  circumstances  was  that  the  channel  was 
originally  constructed  upon  the  terms  that  all  the  riparian 
proprietors  should  have  the  same  rights  (including  a  right  to 
use  the  water  for  manufacturing  purposes)  as  they  would  have 
had  if  the  stream  had  been  a  natural  one. 

The  principle  established  in  these  cases  has  been  thought 
to  be  open  to  objection  for  the  reasons  pointed  out  by  Mr. 
Goddard  in  his  work  on  Easements.2  The  question  is  of  im- 
portance not  only  to  the  person  claiming  the  right,  but  to  other 
landowners,  as  involving  various  considerations  affecting  the 
rights  and  obligations  attaching  to  the  enjoyment  of  the  stream. 

J  hit  it  is  difficult  to  suppose  that  these  considerations  were 
not  present  to  the  minds  of  the  learned  judges  who  decided 
those  cases,  and  the  foundation  of  their  opinion  seems  to  be 
that  if  ;i  m;i a  expends  his  labour  in  conducting  a  natural  stream 
through  an  artificial  channel  without  thereby  affecting  the 
rights  of  other  landowners,  it  is  only  reasonable  that  he  should 
be  taken  to  possess  the  same  rights  in  that  stream  as  in  a 
;  t  I'm  id  flowing  in  a  iiiii  oral  channel.3 


1  i '/.  ■  oi  •■    Bubjecl  to  some  special  or  target 

2  7i  li  Ed. i  p.  mh.  ii   hi   oi  one  oi    themselves,  see   Bailey 

3  Aa  i"  the  rights  of   riparian   pro-  tfc  Co.  \.  Clark,  Son  &  Morland  (1902), 
I  a  i  tors  in  an  artifici  ilstr<  am,  g<  nerally,  1  Ch.,  649i 
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The  effect  of  an  artificial  stream  flowing  into  a  natural 
stream  is  to  cause  the  former  to  become  part  of  the  latter  as 
soon  as  it  reaches  it.1 

In  order  to  give  rise  to  riparian  rights  the  tenements  in 
respect  of  which  the  rights  are  claimed  must  abut  on  the 
stream  or  river  in  the  ordinary  and  regular  course  of  nature, 
and  for  this  purpose  lateral  contact  is  as  effectual,  jure  natures, 
as  vertical  contact.2 

With  regard  to  the  rights  of  riparian  proprietors  in  natural 
private  streams  it  may  be  stated  as  a  general  proposition, 
established  both  in  England  and  in  India,  that  every  riparian 
proprietor  has,  subject  to  similar  natural  rights  of  upper  and 
lower  proprietors,  the  right  to  have  water  come  to  him  in  its 
ordinary  and  accustomed  course,  undiminished  in  flow,  quantity, 
and  quality,  and  unaffected  in  temperature,  and  to  go  from  him 
without  obstruction.3 

Thus,  as  was  said  by  Baron  Parke  in  Embrey  v.  Oven,4 


Riparian 
tenement 

must  abut 

naturally 

on  the  stream. 


Relative 

rights  and 

obligations 

of  riparian 

proprietors  on 

natural 

private 

streams. 


Embrey  v. 
Owen. 


1  Wood  v.  Wood  (1849),  3  Exch.  at 
p.  779.  As  to  an  upper  riparian 
owner's  right  of  diversion  in  this 
respect,  see  infra  under  (2)  (b)  The 
Extraordinary  Use  of  Water. 

2  Lyon  v.  Fishmongers  Co.  (1876), 
1  App.  Cos.,  662  ;  46  L.  J.  Oh.,  68  ;  35 
L.  T.,  569;  25  W.  R.,  165  ;  North 
Shore  Ry.  Co.  v.  Pion  (1889),  14  App. 
Gas.  (P.  C),  612  ;  59  L.  J.  (P.  C), 
25  ;    61  L.  T.  (P.  C),  525. 

3  Wright  v.  Howard  (1823),  1  Sim.  & 
Stu.,  190  ;    Mason  v.  Hill  (1833),  5  B. 

6  Ad.,  1  ;  2  Nev.  &  Man.,  747  ; 
Embrey  v.  Owen  (1851),  6  Exch.,  353  ; 
Miner  v.  Gilmour  (1858),  12  Moo. 
P.  C,  156  ;  Chasemore  v.  Richards 
(1859),  7  H.  L.  C.  at  p.  382  ;  Swindon 
Waterworks  Co.  v.  Wilts  and  Berks 
Canal    Navigation    Co.    (1S75),    L.    R., 

7  H.  L.,  697  ;  Kensit  v.  Great  Eastern 
Ry.  Co.  (1884),  27  Ch.  D.  at  p.  130; 
John  Young  &  Co.  v.  Bankier  Distillery 
Co.  (1893),  App.  Cas.,  691  ;  McCartney 
v.  Londonderry  and  Lough  Swilly  Ry. 
Co.  (1904),  App.  Cas.,  301  ;  John 
White  &  Sons  v.  J.  &  M.  White 
(1906),  App.  Cas.,  72  ■   Sheikh  Monoour 

P.E. 


Hossein  v.  Kanhya  Lai  (1865),  3  W.  R., 
218  ;  Court  of  Wards  v.  Raja  Leelaland 
Singh  (1870),  13  \V.  R.,  48;  Baboo 
Chumroo  Singh  v.  Mullick  Khyrub 
Ahmed  (1873),  18  W.  R.,  525  ;  Ramessur 
Pershad  Narain  Singh  v.  Koonj  Behari 
Pattuk  (1878),  I.  L.  R.,  4  Cal.,  633; 
L.  R.,  6  Ind.  App.,  33  ;  L.  R.  ;  4  App. 
Cas.,  121  ;  Debi  Pershad  Singh  v . 
Joynath  Singh  (1897),  I.  L.  R.,  24  Cal.. 
865  (P.  C.)  ;  L.  R.,  24  Ind.  App.,  60  ; 
Sangili  v.  Sundaram  (1897),  I.  L.  R., 
20  Mad.,  279  •  Narayan  v.  Keshav 
(1898),  I.  L.  R.,  23  Bom.,  506  ;  Dinkar 
v.  Narayan  (1905),  I.  L.  R.,  29  Bom., 
357  ;  Eshan  Chandra  Samanta  v. 
Nilmoni  Singh  (1908),  I.  L.  R.,  35  Cal., 
851  ;  Baldeo  Singh  v.  Jugal  Kishore 
(1911),  I.  L.  R.,  33  All.,  619;  and 
see  I.  E.  Act,  s.  7,  ill.  (h),  App.  VII. 
As  to  the  right  of  riparian  proprietors 
to  have  the  water  come  to  them  un- 
affected in  temperature,  see  specially 
Mason  v.  Hill,  ubi  sup.  ;  Ormerod 
v.  Todmorden  Joint  Stock  Mill  Co. 
(1883),  11  Q.  B.  D.,  155  ;  John  Young 
&  Co.  v.  Bankier  Distillery  Co.,  ubi  sup, 
4   Ubi  sup. 

18 
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while  referring  to  the  right  of  a  riparian  owner  in  the  water 
flowing  past  his  land,  "  The  right  to  the  benefit  and  advantage 
"  of  the  water  flowing  past  his  land  is  not  an  absolute  and 
"  exclusive  right  to  the  flow  of  all  the  water  in  its  natural  state 
"...  but  it  is  a  right  only  to  the  flow  of  the  water,  and 
"  the  enjoyment  of  it,  subject  to  the  similar  rights  of  all  the 
"  proprietors  of  the  banks  on  each  side  to  the  reasonable 
"  enjoyment  of  the  same  gift  of  Providence."  1 

And  every  riparian  proprietor  has  the  same  rights  and  is 
under  the  same  obligations  as  his  co-proprietors,  whether  he 
be  a  proprietor  at  the  source,  or  at  the  end,  of  the  particular 
stream,  or  an  intermediate  proprietor.2 

Where  the  two  sides  of  a  private  stream  belong  to  different 
owners,  the  soil  of  the  bed  of  the  stream  is  not  the  common 
property  of  the  respective  owners,  but  is  presumed  to  belong 
to  each  in  severalty  usque  ad  medium  filum  aquce.5 

The  respective  and  relative  rights  and  obligations  of 
opposite  proprietors  in  the  use  and  enjoyment  of  the  water  of 
a  stream  or  non-tidal  and  non-navigable  river  flowing  between 
their  respective  lands  were  considered  and  defined  by  the 
House  of  Lords  in  the  important  case  of  Bichett  v.  Morris.41 

In  that  case  the  appellant  and  respondent  were  owners  of 
property  directly  opposite  each  other  on  the  banks  of  a  river. 
It  was  agreed  that  the  appellant  should  build  into  the  alvens 
up  to  a  certain  fixed  point,  and  the  appellant  in  pursuance  of 
such  agreement  proceeded  so  to  build  ;  but  as  his  building 
operations  extended  beyond  the  point  agreed  upon,  the  respon- 
dents   applied    to    the    Court    of    Session   in    Scotland   for   a 


1  At  ]>.  •!•'!•.  And  see  Dinkar  v. 
Narayan  (1905),  I.  L.  R.,  29  Bom.,  357  ; 
I.  E.  Act,  s.  7,  ill.  (/).  App.  VII, 

"  Wright  v.  Howard  (1823),  I  Sim.  & 
Sin.,  190  ;  Dudden  v.  Guardians  of  the 
Clutton  Union  (1857),  I  II.  &  N..  627. 

3  Bichett  \.  Morris  (1866),  L.  I:..  1  IT. 
L.  Sc,  it  ;  Hunooman  Dobs  v.  Shama 
Chum  Bhutto  (1862),  I  Say,  426  j 
Bhageeruthet  Dabee  v.  Qrish  Ohunder 
Ohowdhry  (1863),   2    II. iy,   541  j     Kali 


Kissen  Tagore  v.  Jadoo  Lull  Mullick 
(1870),  5  C.  L.  R.  (P.  ('.).  97  ;  L.  R. 
(i  liul.  App.,  190.  And  see  Great  Tor- 
rington  < 'ominous  Conservators  v.  Moore 
Stevens  (1904),  I  Ch.,  :1I7.  For  extent 
of  presumption  where  an  ancient  island 
divides  the  stream.  Ibid.  As  to  what 
is  p  private  stream,  see  Chap.  IV,  Tart 
1  B  (2),  3  (o). 

4  (1866)  L.  R.,  1  II.  1>.  Be.  47. 
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suspension  and  interdict  against  him,  and  brought  an  action 
to  have  it  declared  that  he  had  no  right  to  erect  buildings  on 
the  solum  of  the  river  beyond  the  point  agreed  upon. 

The  case  eventually  came  up  to  the  House  of  Lords,  and  the 
decision  of  that  tribunal  laid  down  the  following  principles : — 

(a)  Neither  of  two  opposite  riparian  proprietors  is  entitled 

to  use  the  stream  or  river  in  such  a   way  as  to 
interfere  with  its  natural  flow.1 

(b)  He  cannot  even  protect  his  land  from  inundation  if  the 

means  employed  for  such  protection  causes  actual    ■ 
injury  to  the  property  of  the  opposite  proprietor.2 

(c)  An  obstruction  to  the  current  of  a  stream  is  an  injury 

of  which  the  Courts  will  take  notice  even  though 
immediate  damage  cannot  be  described  or  actual  loss 
predicated.3 
Riparian  owners  on  a  public   {i.e.  tidal  navigable)   river  Rights  and 
have,  in  addition  to  the  right  of  navigation  to  which  they  are  °.bllg*tlons  of 

00  J  riparian  pro- 

entitled  as  members  of  the  public,  all  the  rights  of  riparian  prietors  on 

owners   on  a    private  stream   or  river  (including  a  right  of Pllblic  nvers- 

access  to  and  from  the  river)  subject  to  the  public  right  of 

navigation,  and  inter  se  are  under  the  same  obligations.4 


1  See  also  Sheikh  Monoour  Hossein  v.  to  the  alveus  of  the  river,  Gerrard  v. 
Kanhya  Lai  (1865),  3  W.  R.,  218  ;  Alt.-  Crowe  (1921),  App.  Cas.  395. 

Genl.  v.  Earl  of  Lonsdale  (1868),  L.  R.,  3  And  see  Earl  of  Norbury  v.  Kitchin 

7  Eq.  at  p.  387.  (1866),  15  L.  T.  N.  S.,  501.  The  obstruc- 

2  Att.-Genl.  v.  Earl  of  Lonsdale,  ubi  tion  must  be  one  which  sensibly  alters 
sup.     See  also    V  enkatachalam  Chettiar  the  flow  of  water,  Kalikissen  Tagore  v. 
v.ZemindarofSivaganga{\904:),l.L.Ji.,  Jodoo  Lall  Mullick  (1879),  5  C.  L.  R. 
27  Mad.,  409;    Bukleo  Singh  v.  Jugal  (P.  C),  97  ;    L.  R.,  6  Ind.  App.,  190. 
Kishore  (1911),   I.  L.   R.,   33  All.,  619.  4  In  order  to   give  rise  to  riparian 
But  contra,  apparently  in   the  case  of  right  in  a  tidal  river  it  is  necessary  that 
an  extraordinary   or  accidental   flood,  the   bank   should   be   in  natural   daily 
Menzies  v.  Breadalbane  (1828),  1  Bligh,  contact   with   the   stream    laterally   or 
N.  R.,  414  (420),  32  R.  R.,  103   (108)  ;  vertically,  North  Shore  By.  Co.  v.  Pion 
V enkatachalam  Chettiar  v.  Zemindar  of  (1889),   14  App.  Cas.  (P.  C),  612;    59 
Sivaganga(]90i),  I.  L.  R.,  27  Mad.,  409,  L.  J.  P.  C,  25  ;    61  L.  T.  (P.  C),  525. 
411,  or  where  by  prescription  or  custom  But,  apparently,  in  India  a  tidal  khal 
riparian      proprietors      can       embank  or  creek  may  be  so  much  the  property  of 
against  each  other,  Ibid.,  or  where  the  Government  as  to  exclude  the  ordinary 
means     employed     by   the    particular  riparian    rights     unless    they    can    be 
riparian     owner  is  something  done  on  established  as  an  easement,  Kalikissen 
his  own  land  and  causes  no  obstruction  Tagore  v.  Jodoo  Lall  Mullick,  ubi  sup. 
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Thus,  if  the  natural  condition  of  a  public  river  in  regard  to 
the  use  and  enjoyment  of  the  water  for  all  the  usual  purposes 
of  the  land  be  interfered  with,  the  riparian  owner  who  is  thereby- 
injured  may  maintain  an  action  for  the  private  injury,  and  is 
not  bound  to  stand  upon  his  right  as  one  of  the  public  to 
complain  only  of  a  nuisance  or  an  interruption  to  navigation. 

Such  is  the  effect  of  the  decision  in  Lyon  v.  Fishmongers 
Co.1  This  decision  was  followed  in  the  later  case  of  Nortlb 
Shore  Railway  Co.  v.  Pion,2  and  held  to  be  applicable  to  every 
country  in  which  the  same  general  law  of  riparian  rights 
prevails,  unless  excluded  by  some  positive  rule  or  binding 
authority  of  the  lex  loci. 

In  India,  as  between  Government  and  riparian  owners,  it 
has  been  held  that,  assuming  Government  has  the  right  to 
regulate  in  the  interests  of  the  public  the  enjoyment  and  benefit 
of  the  water  in  rivers  and  natural  streams,  a  right  to  use  the 
water  for  irrigation  may  be  acquired  by  long  user,  from  which 
an  animus  dedicandi  on  the  part  of  Government  will  bo 
presumed.3 

In  an  action  for  an  interference  with  riparian  rights  the 
plaintiff  must  state  that  he,  as  riparian  owner,  is  entitled  to 
the  flow  of  the  water  as  it  had  been  accustomed  to  flow,  and 
that  such  flow  has  been  seriously  and  sensibly  diverted  (or 
otherwise  interfered  with)  so  as  to  be  an  injury  to  his  rights.4 


(2)  Bights  oj  riparian  'proprietors  to  the  use  and  consumption 

oj  water. 

Nature  and  The  right  of  a  riparian  proprietor  to  have  the  water  of  a 

of theriefcte    nirmiT1g  stream  on  the  banks  of  which  his  property  lies  flow 

down  to  his  property  as  it  has  been  accustomed  to  flow  down 

\a  subject  to  the  ordinary  use  of  the  flowing  water  by  the  other 

riparian  proprietors  on  the  same  stream  and  to  such  further 


1  (IsTti)  I  Aj.p.  Cas.  662  :  Hi  L.  .1. 
Cli..  68;  :•„-,  L.  T.,  .Sii!);  25W.  K.,  165. 
Ami  sec  to  the  same  effect,  Att.-Oenl. 
v.  Lord  Lonsdale  (1868),   L.   K.,  7  Eq., 

:;77. 

/  rbi  mi /'. 


3  First  Assistant  Collector  of  Nasik  v. 
Shamji  Dasrath  Patil  (1878),  T.  L.  R.,  7 
Bom.,  2()!). 

4  Kuli  Kiasen  Tagore  v.  Joiloo  Lall 
MuHich-  (1879),  5  C  I-.  R.  (1'.  ('.),  -.17  ; 
L.  R.,  6  ln.l.  App.,  100. 
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use,  if  any,  oil  their  pari  in  connection  with  their  properly  as 
may  be  reasonable  under  the  circumstances.1 

According  to  the  civil  law  and  the  old  English  authorities 
flowing  water  was  said  to  be  publici  juris.2 

This  gave  rise  to  a  misconception  of  the  extent  of  the  right 
to  use  and  consume  flowing  water,  and  it  was  asserted  that  if 
flowing  water  was  publici  juris,  the  first  appropriation  of  it 
to  any  useful  'purpose  gave  the  person  appropriating  it  a  title 
against  other  riparian  owners  so  as  to  deprive  them  of  the 
benefit  of  the  natural  flow  of  water  unless  they  had  already 
made  a  beneficial  use  of  the  stream. 

This  misconception  was  corrected  in  two  very  important  Mason  v.  Hill; 
cases,  Mason  v.  Hill  3  and  Embrey  v.  Owen*  in  which  it  was  ®mhre'J v- 
successively  laid  down  by  judges  of  great  eminence  that 
flowing  water  is  publici  juris,  not  in  the  sense  that  it  is  bonum 
vacans  to  which  the  first  occupant  may  acquire  an  exclusive 
right,  but  in  the  sense  only  that  all  may  reasonably  use  it  who 
have  a  right  of  access  to  it,  and  that  none  can  have  property 
in  the  water  itself  except  in  the  particular  portion  which  he 
may  choose  to  abstract  from  the  stream  and  take  into  his 
possession,  and  that  during  the  time  of  the  possession  only.5 

And  in  Orr  Ewing  v.  Colquhoun  6  Lord  Blackburn  pointed  On  Eiving  v, 
out  that  the  case  of  Mason  v.  Rill  has  settled  the  law  that  a  Co^u7loun 
riparian  proprietor  has,  as  incident  to  his  property  in  the  land, 
a  proprietary  right  to  have  the  stream  flowing  past  his  land 
flow  in  its  natural  state,  neither  increased  nor  diminished,  and 
this  quite  independently  of  whether  he  has  yet  made  use  of  it, 
or,  to  use  a  former  phrase,  appropriated  the  water.     And  the 
statement  of  the  law  by  Lord  Kingsdown  in  Miner  v.  Gilmour  7  Miner  v. 
points   to    the    same    conclusion.     Since    these    decisions   the brlMOur- 
dictum  of  Tindal,  C.J.,  in  Liggins  v.  Inge,  that  flowing  water 


1  John  Young  &  Co.  v.  Bankier  Die-  4  (1851)  6  Exch.,  353. 

tiller y  Co.  (1893),  App.  Cas.,  091  (698).  5  See  this  view  adopted   in   Perumal 

2  See  Mason  v.  Hill  (1833),  5  B.  &  v.  Ramasami  (1887),  I.  L.  R.,  11  Mad., 
Arl.,  1  ;    2Nev.  &  Man.,  747  ;    Embrey  v.  16(21). 

Owen  (1851),  6  Exch.,  353.  c  (1877)  L.  R.,  2  App.  (Jas.  at  p.  854. 

3  (1833)   5  B.   &  Ad.,   1  ;    2  Nev.   &  7  (1858)  12  Moo.  P.  (J.  15S. 
Man.,  747. 
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is  publici  juris  giving  the  first  person  who  appropriates  any 
part  of  it  flowing  past  his  own  land  to  his  own  use,  the  right 
to  the  use  of  so  much  as  he  thus  appropriates  against  any 
other,  can  no  longer  be  regarded  as  law.1 

The  law  relating  to  the  use  and  consumption  of  water  is 
perspicuously  stated  in  Kent's  Commentaries,2  and  as  this 
statement  of  the  law  was  adopted  by  the  Court  in  Embrey  v. 
Owen,3  it  will  be  useful  to  reproduce  it  here. 
Statement  of  "  Every  proprietor  of  lands  on  the  banks  of  a  river  has 
use and  con-6  "  nat'ura%  an  equal  right  to  the  use  of  the  water  which  flows 
sumption  of  "  in  the  stream  adjacent  to  his  lands,  as  it  was  wont  to  run 
"  (currere  solebat),  without  diminution  or  alteration.  No  pro- 
"  prietor  has  a  right  to  use  the  water  to  the  prejudice  of  other 
"  proprietors,  above  or  below  him,  unless  he  has  a  prior  right 
"  to  divert  it,  or  a  title  to  some  exclusive  enjoyment.  He  has 
"  no  property  in  the  water  itself  but  a  simple  usufruct  as  it 
"  passes  along.  '  Aqua  currit  et  debet  currere  '  is  the  language 
"  of  the  law.  Though  he  may  use  the  water  while  it  runs 
"  over  his  land,  he  cannot  unreasonably  detain  it  or  give  it 
"  another  direction,  and  he  must  return  it  to  its  ordinary 
"  channel  when  it  leaves  his  estate.4  Without  the  consent  of 
"  the  adjoining  proprietors  he  cannot  divert  or  diminish  the 
"  quantity  of  water  which  would  otherwise  descend  to  the 
"  proprietors  below,  nor  throw  the  water  back  upon  the  pro- 
"  prietors  above,  without  a  grant,  or  an  uninterrupted  enjoy- 
"  ment  of  twenty  years,  which  is  evidence  of  it.  This  is  the 
"  clear  and  settled  doctrine  on  the  subject,  and  all  the  difficulty 
"  that  arises  consists  in  the  application.  The  owner  must  so 
"  use  and  apply  the  water  as  to  work  no  material  injury  or 
"  annoyance  to  his  neighbour  below  him  who  has  an  equal 
"right  to  the  subsequent  use  of  the  same  water;  nor  can  he 
"by  dams  or  any  obstruction  cause  the  water  injuriously  to 


1  Si  i  jn  r  Cave,  •!.,  in  Ormerod  \. 
Todmorden  Joint  Stock  Mill  Co.  (1883), 
L.  I:.,  I  I  Q.  B.  I).  ..I  p.  161. 

-  :j  K. hi  '::  (  '.iiihii.  Led .,  •'>-',  pp.  130 
,  i  teq. 

'■'  (1861)  0  Exch.  .ii  p.  360. 


4  This  explains  tlie  natural  right  of  a 
riparian  proprietor  t<>  have  water  come 
(o  him  in  its  ordinary  and  accustomed 
course,  Kensit  \.  Great  Eastern  By.  Co. 
(1884),  -'7  Ch.  D.  at  p.  131. 
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'  overflow  the  grounds  and  springs  of  his  neighbour  above 
"  him.     Streams  of  water  are  intended  for  the  usu  and  comfort 
"  of  man  ;    and  it  would  be  unreasonable,  and  contrary  to 
"  the  universal  sense  of  mankind,   to   debar  every  riparian 
"  proprietor  from  the  application  of  the  water  to  domestic, 
"  agricultural,    and    manufacturing    purposes,    provided    the 
"  use  of  it  be  made  under  the  limitations  which  have  been 
"  mentioned,1  and  there  will,  no  doubt,  inevitably  be,  in  the 
"  exercise  of  a  perfect  right  to  the  use  of  the  water,  some 
"  evaporation  and  decrease  of  it,  and  some  variations  in  the 
"  weight  and  velocity  of  the  current.     But  de  minimis  non 
"  curat  lex,  and  a  right  of  action  by  the  proprietor  below  would 
"  not   necessarily   flow   from   such   consequences,    but   would 
"  depend  upon  the  nature  and  extent  of  the  complaint  or  injury 
"  or  the  manner  of  using  the  water.     All  that  the  law  requires 
"  of  the  party,  by  or  over  whose  land  a.  stream  passes,  is  that 
"  he  should  use  the  water  in  a  reasonable  manner,  and  so  as 
"  not  to  destroy,  or  render  useless,  or  materially  diminish,  or 
"  affect,  the  application  of  the  water  by  the  proprietors  above 
"  or  below  on  the  stream.     He  must  not  shut  the  gates  of  his 
"  dams  and  detain  the  water  unreasonably,  or  let  it  off  in 
"  unusual    quantities    to    the    annoyance    of    his    neighbour. 
"  Pothier  lays  down  the  rule  very  strictly  that  the  owner  of 
"  the  upper  stream  must  not  raise  the  water  by  dams,  so  as 
'•  to  make  it  fall  with  more  abundance  and  rapidity  than  it 
"  would  naturally  do  and  injure  the  proprietors  below.     But 
"  this  rule  must  not  be  construed  literally,  for  that  would  be 
"  to  deny  all  valuable  use  of  the  water  to  the  riparian  pro- 
"  prietors.     It  must  be  subjected  to  the  qualifications  which 
"  have  been  mentioned,  otherwise  rivers  and  streams  of  water 
"  would  become  utterly  useless,  either  for  manufactories  or 
"  agricultural  purposes.     The  just  and  equitable  principle  is 
"  given  in  the  Koman  Law  :    '  Sic  enim  debere  quern  meliorem 
"  '  ayruvi  swum  facer e,  ne  vicini  deteriorem  faciai.'  ' 


1  See    Dinkar    v.    Narayan    (l'J05),       ill.  (/),  App.  VII. 
I.  L.  R.,  19  Bom.,  357  ;   I.  E.  Act,  s.  7, 
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ordinary  and       According  to  this  statement  of  the  law  the  present  topic 
L*  of1watery  may  conveniently  be  divided  into  two  parts,  one  as  regards 
what  is  commonly  called  the  ordinary,   or  primary,   use  of 
water,  and  the  other  as  regards  what  is  commonly  called  the 
extraordinary,  or  secondary,  use  of  water. 
Miner v.  This    division   of    the    subject   was   made    use    of    in    the 

well-known  case  of  Miner  v.  Gilmour,1  where  Lord  Kings- 
down  in  delivering  the  judgment  of  the  Privy  Council 
stated  the. rule  in  terms  which  havo  since  been  generally 
adopted  2 — - 

"  By  the  general  law  applicable  to  running  streams,  every 
"  riparian  proprietor  has  a  right  to  what  may  be  called  the 
*'  ordinary  use  of  the  water  flowing  past  his  land  ;  for  instance, 
"  to  the  reasonable  use  of  the  wrater  for  his  domestic  purposes 
"  and  his  cattle,  and  this  without  regard  to  the  effect  which 
"  such  use  may  have,  in  a  case  of  deficiency,  upon  proprietors 
"  lower  down  the  stream."  3 

"  But,  further,  he  has  a  right  to  the  use  of  it  for  any  pur- 
"  pose,  or  what  may  be  deemed  the  extraordinary  use  of  it, 
"  provided  that  lie  does  not  thereby  interfere  with  the  rights  of 
"  other  proprietors,  either  above  or  below  him." 

"  Subject  to  this  condition,  he  may  dam  up  the  stream  for 
"  the  purpose  of  a  mill,  or  divert  the  water  for  the  purpose  of 
"  irrigation." 

"  But  he  has  no  right  to  interrupt  the  regular  flow  of  the 
"stream,  if  lie  thereby  interferes  with  the  lawful  use  of  the 
"  water  by  other  proprietors,  and  inflicts  upon  them  a  sensible 
"  injury." 

1  (1858)  12  Moo.  P.  (',..  p.  155.  water.     Martin,  B.,  however,  adopted 

-  ,sv<  John  IV hilt  <(_•  Sous  v.  J.  cb  M.  Lord    Kingsdown's    statement    at    the 

White  (  1906),  App.  Gas.,  79,  80.  trial  and  concurred  in  it  on  the  motion, 

'■'  in  Lord  Norbury  v.  Kitchin  (1863),  andmNuttall  v.  BraceweU  (1866),  L.  B,., 

::  F.  &  !•'.,  L".>2  ;  n.lnr.  \.  S.,  132,  it  was  n  Bxch.,  pp.  9,  13,  it  was  approved  by 

on  a  motion  for  a  new  trial  questioned  Martin,  1$.,  Channel!,  15.,  and  l'ollock, 

whether  the  doctrine  bad  n'>t  been  too  CI'..,    and    it    may    now    be   taken   as 

broadly  stated  by  Lord  Kingsdown,  but  correct,  see  Bailey  cO  Co.,  v.  Clark.  Sou 

ii  was  unnecessary  to  decide  the  point,  db    Morland  (1902),    I    Ch.,   til!);    and 

ae  the  Courl  found  the  defendant   bad  Joint  White  &  Sons  \.  J.  <l-.  M.  White, 

ii"i  taken  an  unreasonable  quantity  of  ubi  eup.     And  see  further,  infra. 
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(a)  Tlte  Ordinary  Use  of  Water. 

It  may  be  taken  as  settled  law  that  every  riparian  pro-  Ordinary  use 
prietor  has  an  unrestricted  right  to  the  use  and  consumption0 
of  the  water  flowing  past  his  land  for  washing,  drinking,  and 
domestic  purposes,  and  for  his  cattle,  ad  lavandum  el  ad 
potandum.1  In  the  exercise  of  such  ordinary  rights  he  may 
exhaust  the  water  altogether  without  reference  to  any  lower 
proprietor.2 

(/>)  The  Extraordinary  Use  oj  Water. 

Although  it  is  now  well  established,  both  in  England  and  Requisites  of 
India,  that  a  riparian  proprietor  may  take  and  use  the  water  ordiliary  usle* 
flowing  past  his  land  for  purposes  of  benefit  and  utility  to  the  of  water. 
riparian  estate,  such  as,  ordinarily,  irrigation  and  manufacture, 
such  user  is  subject  to  the  condition  that  it  does  not  inflict  any 
sensible  injury  on  the  other  riparian  proprietors  or  interfere 
with  the  lawful  use  of  the  water  by  them.3     This  condition 
may  be  said,  in  an  amplified  form,  to  include  the  following 
restrictions  :    that   the   user   must    be   reasonable ;     that   its 
purposes  must  be  connected  with,  or  incident  to,  the  riparian 
tenement  ;    and  that  the  water  which  is  taken  and  used  must 


1  Mason  v.  Hill  (1833),  5  B.  &  Ad.,  590  ;  Miner  v.  Gilmour,  ubi  sup.  ; 
1;  2  Nev.  &  Man.,  747;  Embrey  v.  Lord  Nurbury  v.  Kilchin  (1863),  3 
Owen  (1851),  6  Exch.,  353  ;  Miner  v.  F.  &  F.,  2112  ;  Swindon  Watcrivorks  Co. 
Gilmour  (1858),  12  Moo.  P.  C,  131  ;  v.  Wilts  and  Berks  Canal  Nav.  Co., 
Swindon  Waterworks  Co.  v.  Wilts  and  ubi  sup.  ;  First  Collector  of  Nasik  v. 
Berks  Canal  Nav.  Co.  (1875),  L.  R.,  7  Shamji  Dasrath  Patil  (1878),  I.  L.  R., 
H.  L.,  697  ;  McCartney  v.  Londonderry  7  Bom.,  209  ;  Perumal  v.  Ramasami, 
and  Lough  Swilly  Ry.  Co.  (1904),  App.  ubi  sup.  ;  Dabi  Pershad  Singh  v. 
Gas.,  301  (306)  ;  John  White  &  Sons  v.  Joynath Singh  (1897),  I.  L.  R.,  24  Cal., 
J.  &  M.  White,  ubi  sup.  ;  Perumal  v.  865  ;  L.  R.,  24  Ind.  App.,  60  ;  Narayan 
Ramasami  (1887),  I.  L.  R.,  21  Mad.,  v.  Keshaw  (1898),  I.  L.  R.,  23  Bom., 
16;  Dinkarv.  Narayan  (1905),  I.  L.  R.,  -506;  McCartney  v.  Londonderry  and 
29  Bom.,  357  ;  I.  E.  Act,  s.  7,  ill.  (/),  Lough  Swilly  Ry.  Co.,  ubi  sup.  ;  J>ink<tr 
App.  VII.  v.  Narayan  (1905),  I.  L.  R.,  25  Bom., 

2  Ibid,  357  ;      Eshan     Chandra     Samanta     v. 

3  Embrey  v.  Owen,  ubi  sup.  ;  Samp-  Nilmoni  Singh  (1908),  I.  L.  R.,  35 
son  v.  Hoddinott  (1857),  1  C.  B.  N.  S.,  Cal.,  851. 
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be   restored   .substantially   undiminished   in   volume   and   un- 
changed in  character.1 

In  considering  these  particular  requisites  of  a  valid  extra- 
ordinary user  it  will  be  convenient  to  consider  the  English  and 
Indian  law  separately. 

As  to  what  is  a  reasonable  user  no  general  proposition  is 
deducible  from  the  English  authorities. 

The  question  can  only  be  determined  by  the  particular 
circumstances  of  each  case,  the  extent  of  the  estate,  and  the 
nature  and  purpose  of  the  user.2 
American  law.  In  America,  a  very  liberal  use  of  the  water,  for  the 
purposes  of  irrigation  and  for  carrying  on  manufactures,  has 
been  allowed.3  In  France,  also,  a  riparian  proprietor  is 
allowed  considerable  latitude  in  the  use  of  water.  He  may  use 
it  en  bon  pere  de  famille,  a  son  flus  grand  avantage.  He  may 
make  trenches  to  conduct  the  water  to  irrigate  his  land,  if  he 
return  it  with  no  more  loss  than  that  which  the  irrigation 
caused.4 

In  England,   however,   a  user  to  that  extent  would  not 

necessarily  be  permitted  ;  nor  would  it  in  every  case  be  deemed 

a  lawful  enjoyment  of  the  water,  if  it  was  again  returned  into 

the  stream  or  river  with  no  other  diminution  than  that  which 

was  caused  by  the  absorption  and  evaporation  attendant  on  the 

irrigation  of  the  lands  of  the  adjoining  proprietor.5     As  Baron 

Embrey  v.       Parke  said,  in  Embrey  v.  Owen,6  *'  This  must  depend  upon  the 
Owen. 


English  law. 


Question  of 

reasonable 

user. 


French  law. 


English  law 

(continued). 


1  See  McCartney  v.  Londonderry  and 
Lough  Swilly  /,'//.  Co.,  ubi  sup.,  at  pp. 
306,  .'507  ;  Dinkar  v.  Narayan,  ubi  sup. 
at  p.  360. 

2  Embrey  v.  Owen  (1851),  6  Exch.,  p. 
.'572.  and  see  Ormerod  v.  Todmorden  Joint 
Stock  MUl  Co.  (1883),  I.  L.  H.,  11  Q.  B. 
I).  ;ii  p.  L68  ;    52  L.  .1.  Q.  B.  at  |>.  150. 

3  It  is  t<>  be  observed  1 1 1 - 1 1  t he 
\ni' i] lean  laws  of  "Appropriation" 
which  permits  tin-  water  <>i  ■  *  natural 
stream  in  be  utilised  by  ■<  riparian 
owner  for  the  purposes  <>i  ■<  non- 
riparian  i'  uemeni  pcoy  i < I .  . I  i  ba1  ma- 
terial   injury   is    nut    thereby   inflicted 


on  other  riparian  owners,  does  not 
obtain  in  England,  see  infra,  and  has 
been  decided  not  to  be  applicable  to 
India,  llclbhadur  Pershad  Singh  v. 
Sheikh  Barkat  Ali  (1906-7),  11  C.  W.  N., 
<Sf>,  and  see  Fischer  v.  Secretary  of  State 
for  India  (1908),  T.  L.  R.,  32  Mad.,  141, 
where  the  whole  question  is  discussed. 

4  See  Woodv.  Waud  (1840),  3  Exch. 
at  ]>.  781  ;  Embrey  v.  Owen  (1853),  6 
Exch.,  p.  371. 

6  Sec  Wood  v.  Waud, ;  Embrey  v. 
Owen, 

u   (1851)  6  J0.\eh.  at  p.  37-'. 
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"  circumstances  of  each  case.  On  the  one  hand,  it  could  not 
"  be  permitted  that  the  owner  of  a  tract  of  many  thousand 
"  acres  of  porous  soil,  abutting  on  one  part  of  the  stream,  could 
"  be  permitted  to  irrigate  them  continually  by  canals  and 
"  drains,  and  so  cause  a  serious  diminution  of  the  quantity  of 
"  water,  though  there  was  no  other  loss  to  the  actual  stream 
"  than  that  arising  from  the  necessary  absorption  and  evapora- 
"  tion  of  the  water  employed  for  that  purpose  ;  on  the  other 
"  hand,  one's  common  sense  would  be  shocked  by  supposing 
"  that  a  riparian  owner  could  not  dip  a  watering  pot  into  the 
"'  stream  in  order  to  water  his  garden,  or  allow  his  family  or 
"  cattle  to  drink  it." 

In   Swindon   Waterworks   Co.    v.    Wilts   and  Berks   Canal  Swindon 
Navigation  Co.,1  Lord  Cairns,  in  a  judgment  which  is  now  Co  v  WiUs 
regarded  as  having  settled  and  almost  codified  the  law  on  the  and  Berks 

v.  .  ,  .  Canal Nav.Co. 

subject  of  riparian  rights,2  said  that  for  the  purposes  ot 
irrigation  or  manufacture  connected  with  the  riparian  tenement 
there  may  be  a  use  and  diversion  of  a  running  stream,  provided 
such  use  be  reasonable,  and  that  a  reasonable  use  would 
depend  on  the  water  being  restored  after  the  object  of  irrigation 
or  manufacture  had  been  answered  in  a  volume  substantially 
equal  to  that  in  which  it  had  passed  before,  and  in  some 
degree  on  the  magnitude  of  the  stream  from  which  the 
abstraction  was  made  over  and  above  the  ordinary  use  of 
water. 

Applying  this  test  to  the  facts  in  that  case  the  House  of 
Lords  decided  that  the  diversion  of  a  natural  stream  into  a 
permanent  reservoir  for  the  purposes  of  an  adjacent  town  in 
no  way  connected  with  the  riparian  tenement  was  a  confisca- 
tion of  the  rights  of  the  lower  riparian  proprietors  and  an 
annihilation  of  that  portion  of  the  stream  which  was  used  for 
those  purposes,  and  ought  to  be  restrained.3 

Similarly,    in    Boberts    v.    Gwyrfai   District    Council,4   the  Roberts  v. 

Gwyrfai  Dis- 
■ — — ■ trict  Council. 

1  (1875)  L.  R.,  7  H.  L.,  697.  3  Sec  also  Medway  Navigation  Co.  v. 

3  Sec  McCartney  v.  Londonderry  and  Earl  of  Romney  ( 1S01),  9  C.  13.  N.  S., 

Lough  Swilly  Ry.  Co.  (1901),  App.  Gas.,  575  •    30  L.  J.  Ch.,  236. 

301,  305,  308.  4  (1899)  1  Ch.,  583  ;    2  Ch.,  608. 
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defendants  had  taken  water  from  a  lake  for  the  purpose  of 
supplying  villages  within  their  district  not  being  part  of  their 
riparian  estate,  and  thereby  diminished  the  flow  of  water  in 
a  natural  stream  which  was  utilised  for  driving  the  plaintiffs 
null.  The  Court  of  Appeal,  relying  on  the  Swindon  case, 
affirmed  the  decision  of  the  lower  court,  granting  an  injunction 
perpetually  restraining  the  defendants,  their  servants,  etc.; 
"  from  taking  any  water  from  the  lake  for  the  purpose  of 
"  supplying  their  district  with  water  and  from  doing  any 
"  other  act  for  that  purpose  whereby  the  flow  of  water  in  the 
"  stream  through  and  by  the  plaintiff's  mill  and  lands  should 
"  be  diminished."  1 
McCartney  v.  So,  too,  in  McCartney  v.  Londonderry  mid  Lough  Swilly 
undLough^  Itadicay  Co.,2  where  the  respondents,  who,  for  the  purposes  of 
SuriUy  By.  Co.  a  railway  crossing,  owned  a  small  strip  of  land  abutting  on  each 
side  of  a  natural  stream,  claimed  a  declaration  of  their  right  as 
a,  riparian  owner  to  insert  a  pipe  in  the  stream  at  the  crossing 
and  carry  off  at  least  15,000  gallons  of  water  daily  to  a  tank 
half  a  mile  from  the  crossing,  and  there  to  consume  the  water 
in  working  their  engines  over  many  miles  of  their  own  railway 
and  over  the  lines  of  other  companies  over  which  they  had 
running  powers,  it  was  held  that  they  had  no  such  right  and 
that  the  appellant  was  accordingly  justified  in  stopping  up  the 
pipe.  Lord  Macnaghten,  in  observing  that  such  proposed  user 
was  neither  legitimate  nor  permissible,  says  3 — 

"  There  are,  as  it  seems  to  me,  three  ways  in  which  a 
"  person  whose  lands  are  intersected  or  bounded  by  a  running 
"  stream  may  use  the  water  to  which  the  situation  of  his 
"  property  gives  him  access.  He  may  use  it  for  ordinary  or 
"  primary  purposes,  for  domestic  purposes,  and  the  wants  of 
"his  cattle.  II''  may  use  it  also  for  some  other  purposes — 
t:  sometimes  called  extraordinary  or  secondary  purposes — ■ 
"provided  (hose   purposes  are  connected  with  or  incident  to 


1  The  Court  of  Appeal  suspended  the  -  (1904)   App.   Cas.,   301,  overruling 

operation  "t  Hi'-  injunction  for  ;i  suffi-  Earl   ",/'   Sandwich    \.    Great    Northern 

t  time  i"  enable  the  defendants  to  By.  Co.  (1878),  L0  Ch.  D.,  707. 

apply  to  I'. nli. lit  for  special  powers.  a  Ibid,  al  pp.  306,  307. 
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"  his  land,  and  provided  that  certain  conditions  are  complied 
"  with.  Then  he  may  possibly  take  advantage  of  his  position 
"  to  use  the  water  for  purposes  foreign  to  or  unconnected  with 
"  his  riparian  tenement.  His  rights  in  the  first  two  cases  are 
"  not  quite  the  same.  In  the  third  case  he  has  no  right  at 
"  all.  .  .  .  Under  what  category  does  the  proposed  user  of  the 
"  railway  company  fall  ?  Certainly  it  is  not  the  ordinary  or 
"  primary  use  of  a  flowing  stream,  nor  is  it,  I  think,  one  of 
"  those  extraordinary  uses  connected  with  or  incidental  to 
"  a  riparian  tenement  which  are  permissible  under  certain 
"  conditions.  In  the  ordinary  or  primary  use  of  flowing  water 
"  a  person  dwelling  on  the  banks  of  a  stream  is  under  no 
"  restriction.  In  the  exercise  of  his  ordinary  rights  he  may 
"  exhaust  the  water  altogether.  No  lower  proprietor  can 
"  complain  of  that.  In  the  exercise  of  rights  extraordinary 
"  but  permissible,  the  limit  of  which  has  never  been  accurately 
"  defined  and  probably  is  incapable  of  accurate  definition,  a 
"  riparian  owner  is  under  considerable  restrictions.  The  use 
"  must  be  reasonable.  The  purposes  for  which  the  water  is 
"  taken  must  be  connected  with  his  tenement,  and  he  is  bound 
"  to  restore  the  water  which  he  takes  and  uses  for  those  pur- 
"  poses  substantially  undiminished  in  volume  and  unaltered 
"  in  character." 

On  the  other  hand,  if  the  abstraction  of  a  definite  and 
relatively  small  quantity  of  water  by  a  riparian  owner  has 
caused  no  sensible  injury  to  the  complaining  party  the  latter 
will  not  be  entitled  to  damages  on  the  ground  of  unreasonable 
user,  even  though  the  purpose  for  .which  the  water  is  used  on 
the  riparian  estate  is  not  one  of  utility  thereto. 

Thus,  in  Lord  Norbury  v.  Kitcliin,1  where  the  defendant  Lord  Norbury 
took  8000  to  9000  gallons  of  water  from  a  natural  stream v<  IutcJn,u 
which  sent  down  330,000  gallons  of  water  per  diem  and  used 
the  water  so  taken  for  the  purpose  of  making  an  ornamental 
pond  on  the  riparian  estate,  the  Court  decided  that  such  user 
was  not  unreasonable  and  discharged  the  rule  for  a  new  trial. 

1  (1863)  3  F.  &  F.,  292  j   9  Jur.  N.  S.,   132. 
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Indian  law. 


Private 
riparian 
proprietors 
inter  se. 


Perumal  v. 
Ramasami 
Chetti 


And  in  England  it  has  been  suggested  for  consideration 
whether  the  development  of  trade  and  the  use  to  which  the 
water  of  a  natural  stream  is  put  by  adjoining  riparian  owners 
may  not  in  special  cases  modify  the  usual  doctrine  of  extra- 
ordinary user.1 

The  law  of  India  does  not  differ  from  the  law  of  England 
as  regards  the  rights  of  riparian  proprietors  to  the  use  of  water 
in  natural  streams.2 

In  India,  as  in  England,  the  natural  right  in  the  water  is 
not  a  right  of  ownership  or  a  right  to  the  exclusive  use  of 
the  water,  but  a  right  of  usufruct  for  all  reasonable  and  legiti- 
mate purposes,  not  materially  interfering  with  an  equally  bene- 
ficent enjoyment  of  the  water  by  other  riparian  proprietors.3 

What  is  a  reasonable  or  unreasonable  use  of  the  water  is 
a  question  of  fact  to  be  determined  by  the  particular  circum- 
stances of  the  case.4 

In  Perumal  v.  Bamasami  Chetti  5  it  was  decided,  following 
the  English  law,  that  riparian  proprietors  are  entitled  to  use 
and  consume  the  water  of  the  stream  which  their  land  adjoins 
for  drinking  and  household  purposes,  for  watering  their  cattle, 
for  irrigating  their  land,   and  for  purposes  of  manufacture, 


1  See  Ormerod  v.  Todmorden  Joint 
Stock  Mill  Co.  (1883),  11  Q.  B.  D.  at 
p.  1  68  ;    52  L.  J.  Q.  B.  at.  p.  450. 

2  Perumal  v.  Ramasami  (1887),  T.  L. 
R.,  11  Mad.,  16  ;  Debi  Per  shad  Singh  v. 
Joynath  Singh  (1897),  I.  L.  R.,  24  Cul., 
865  (P.  C),  L.  R.,  24  Ind.  App.,  60  ; 
Narayan  v.  Keshav  (1898),  I.  L.  R.,  23 
limn.,  50(1  ;  Dinlcar  v.  Narayan  (1905), 
I.  L.  K.,  25  Bom.,  357  ;  Eshan  Chandra 
Samtinta  \.  Nihnoni  Singh  (1908),  I.  L. 
I'..,  '.'>■'>  Cal.,  851.  And  see  North  Shore 
////.  Co.  v.  Pion  (1889),   14  App.  ('as. 

(I'.    <;.),    till'  ;     .V.I    L.    .1.     I'.    ('.,    25;  61 

1..  'I'.  (P.  0.)i  -r>-5.     See  also  I.  E.  Ad, 
8.  7,  ill.  (ft),  App.  VII. 

3  Sheikh  Monoour  Hossein  v.  Kanhya 
Lai  (1865),  3  \V.  R.,  2ls  ;  Court  of 
Wards  v.  Rajah  Leelalund  Singh  ( L870), 
13  w.  I;.,  is  ;  Baboo  Churrvroo Singh  v. 
Mullici     Khyred     Ahmed    (is72),     \h 


W.  R.,  525  ;  First  Assistant  Collector  oj 
Nasilc  v.  Shamji  Dasrath  (1878),  7  Bom. 
H.  C,  209  (212);  Perumal  v.  Rama- 
sami  (1887),  I.  L.  R„  II  Mad.,  16  ;  Debi 
Pershad  Singh  v.  Joynath  Singh,  vbi 
sup.  ;  Sangili  v.  Sundaram  (1897), 
I.  L.  R.,  20  Mad.,  279  ;  Narayan  v. 
Keshav,  ubi  sup.  ;  Fischer  v.  Secretary 
of  State  for  India  (1908),  I.  L.  R.,  32 
Mad.,  141  ;  lltddeo  Singh  v.  Jugal  Kis- 
hore  (1911),  I.  L.  R.,  33  All.,  619. 

4  Court  of  Wards  v.  Rajah  Leelalund 
Singh  ;  Perumal  Rama  sami  ;  Debi  Per- 
shad  Singh  v.  Joynath  Singh  ;  Narayan 
\.  Keshav,  ubi  sup.  This  is  a.  question 
which  a  Mamlatdar  has  jurisdiction  to 
decide  in  Bombay  under  Bondjay 
Act  1 1 1  of  1 876,  s.  ti,  Narayan  v.  Keshav, 
alii  sup, 

6   (1HS7)  1.  L.  K..  11  Mad.,  16. 
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subject  to  the  conditions  (a)  that  the  use  is  reasonable,  (b)  that 
it  is  required  for  their  purposes  as  owners  of  the  land,  and 
(c)  that  it  does  not  destroy  or  render  useless  or  materially 
diminish  or  affect  the  application  of  the  water  by  lower  riparian 
proprietors  in  the  exercise  of  their  rights. 

And  the  decision  of  the  Privy  Council  in  Debi  Per  shad  Singh 
v.  Joynath  Singh  l  (on  appeal  from  the  Calcutta  High  Court) 
clearly  defines  the  limits  within  which  in  India  a  riparian  pro- 
prietor may  use  the  water  of  a  natural  stream  flowing  through 
or  past  his  land  for  the  important  purpose  of  irrigation. 

In  that  case  the  appellants,  who  were  the  plaintiffs  in  the 

first  Court  and  proprietors  of  a  mehal  including  three  mouzahs 

through  which  a  hill  stream  or  nullah  ran,  claimed  the  right  to 

divert  the  water  of  the  stream  for  the  purpose  of  irrigation, 

and  store  so  much  on  their  land  as  they  required  for  such 

purpose,  leaving  the  surplus,  if  any,  for  the  use  of  the  proprietors 

below.     It  was  held  by  the  Privy  Council  that  the  law  gave  no 

such    right.     Lord    Watson    in    delivering   judgment    said 2 : 

'  The  right  of  a  riparian  proprietor  to  divert  and  use  water 

'  for  the  purpose  of  irrigation  is  certainly  not  understated 

'  in  the  plaint.     The  right  claimed  by  the  appellants  in  the 

'  first  conclusion  is  not  less  broadly  asserted  in  the  body  of 

'  the  plaint,  and  is  neither  more  nor  less  than  a  right  on  the 

'  part  of  an  upper  proprietor  to  dam  back  a  river  running 

'  through  his  land,  and  to  impound  as  much  of  its  water  as  he 

'  may  find  convenient  for  the  purposes  of  irrigation,  leaving 

'  only  the  surplus,   if  any,   for  the  use  of    the   proprietors 

below." 

"  In  the  absence  of  a  right  acquired  by  contract  with  the 
'  lower  heritors,  or  by  prescriptive  use,  the  law  concedes  no 
'  such  right.3  The  common  law  right  of  a  proprietor,  in  the 
'  position  of  the  appellants,  is  to  take  and  use,  for  the  purpose 


1  (1897)  I.  L.  R.,  24  Cal.,  865 ;  L.  R.,  dra  Samanta  v.  Nilmoni  Singh  (1908), 
24  Ind.  App.,  (50  I.  L.  R.,  35  Cal.,  851,   where   the   plain- 

2  I.  L.  R.,  24  Cal.  at  p.  874  ;  L.  R„  24  tiffs    claimed    the    same    unrestricted 
Ind.  App.  at.  68.  right. 

3  See  to  the  same  effect,  Eshan  Chan- 
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Government 
and  private 
riparian 
owners. 


"  of  irrigation,  so  much  only  of  the  water  of  the  stream  as  can 
"  be  abstracted  without  materially  diminishing  the  quantity 
"  which  is  allowed  to  descend  for  the  use  of  riparian  proprietors 
"  below,  and  without  impairing  its  quality.  What  quantity 
"  of  water  can  be  extracted  and  consumed,  without  infringing 
"  that  essential  condition,  must  in  all  cases  be  a  question  of 
"  circumstances,  depending  mainly  upon  the  size  of  the  river 
"  or  stream,  and  the  proportion  which  the  water  abstracted 
"  bears  to  its  entire  volume." 

In  view  of  the  importance  of  irrigation  to  Indian  agriculture 
it  is  desirable  to  consider  the  respective  rights  and  liabilities 
of  Government  and  private  riparian  owners  in  respect  of 
natural  streams. 

By  the  customary  law  in  India  the  Government  has  the 
power  to  regulate  in  the  public  interest  the  collection,  retention. 
and  distribution,  of  the  waters  of  natural  rivers  and  streams 
for  the  purposes  of  irrigation.1 

This  power,  which  is  really  of  the  nature  of  a  duty,  is  expressly 
preserved  by  section  2  (a)  of  the  Indian  Easements  Act,  and  has 
been  recognised  by  the  Courts.2 

The  rights  and  liabilities  of  Government  in  connection  with 
the  construction,  extension,  and  maintenance,  of  irrigation 
works  stand  on  a  different  footing  from  those  obtaining  between 
private  riparian  proprietors.  They  bear  a  closer  analogy  to 
those  of  persons  or  corporations  on  whom  statutory  powers 
have  been  conferred  or  statutory  duties  imposed.3 

Thus,  by  virtue  of  the  paramount  powers  so  vested  in 
Government,  while,  on  the  one  hand,  a  riparian  owner  has 
no  higher  rights  against  Government  than  against  other  private 
riparian  owners,  Government,  on  the  other  hand,  will  not  be 
liable   even   for   diversion  for  non-riparian   purposes  without 


1  Fischer  v.  Secretary  of  State  for 
India  1 1908),  I.  I..  !<.,  32  Mad.,  141. 

'  Madras  Railway  ('<>.  v.  Zemindar 
of  Carvatenagaram  ( I  s7:s  i),  I,.  R., 
1  linl.  App.,  364  ;  Ambalavana  Pandora 
Samnathi  v.  Secretary  of  State  for  India 


(1905),  I.  L.  R.  28  Mad.,  539,  542  ;  San- 
karavaiiivclu  /'Mai  v.  Secretary  of  Stale 
for  India  (1905),  I.  L.  R.,  28  Mad.,  72  ; 
Fischer  v.  Secretary  of  state  for  India, 
ubi  sup, 
a  Ibid. 
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proof  of  material  damage,  the  onus  of  which  lies  on  the  private; 
riparian  owner.1 

A  point  of  some  interest  and  importance,  which  does  not  Right  of 
appear  to  have  been  much  discussed  in  the  English  Courts,  0^m.'rat0 
has  been  decided  by  the  Madras  High  Court,  namely,  the  right  divert  his  own 
of  an  upper  riparian  proprietor,  who  has  increased  the  flow  of 
water  in  a  natural  stream  by  artificial  means,  to  divert  the 
amount  of  the  increase  on  to  his  own  riparian  tenement  provided 
he  does  not  thereby  materially  injure  a  lower  riparian  pro- 
prietor.2 

(3)  Bights  of  riparian  proprietors  to  tlie  purity  of  water. 

The  pollution  of  the  water  of  a  stream,  whether  natural  3  or  Similar  rights 
artificial,4  which  is  not  supported  by  an  easement,  is  an  in-  ownera'tuT 
fringement   of   the   natural   right   of   riparian   proprietors   on  natural  and 

'Xl'tlflCltll 

the  banks  of  a  natural  or  artificial  stream,  respectively,  to  the  stream 

purity  of  the  water.5  to  Purity  of 

water. 
The  obligation  imposed  on  upper  riparian  proprietors  by 

virtue  of  such  natural  right  is  that  they  shall  not  so  use  the 

water  of  the  stream  as  to  render  it  unfit  for  any  use  by  any 

lower  riparian  proprietor,  whether  such  use  be  for  ordinary  or 

primary  purposes  or  for  the  extraordinary  or  secondary  purpose 

of  manufacture.6 

And  it  seems  that  the  licensee  of  a  riparian  proprietor  on 

an  artificial  stream  may  maintain  an  action  for  the  pollution 

of  water  which  he  brings  on  to  his  premises  from  the  artificial 

stream  by  permission  of  the  licensor  upon  the  principle  that 

no  man  is  entitled  to  cause  polluted  water  to  flow  on  to  his 

1  Fischer  v.  Secretary  of  Stale  for  4  Wood  v.  Waud,  ubi  sup.  ;  Stockport 
India,  ubi  sup.  Waterworks  Co.  v.  Potter  (1864),  3  H.  & 

2  Ibid.  C,  300. 

3  Wood  v.  Waud  (1849),  3  Exch.,  5  Such  right  will  exist  notwithstand- 
748;  77  R.  R.,  809;  Hodgkinson  v.  ing  that  the  riparian  owner  has  no  right 
Ennor  (1863),  4  B.  &  S.,  229;  John  that  the  flow  of  water  in  an  artificial 
Young  <£•  Co.  v.  Bankier  Distillery  Co.  stream  shall  be  continued,  Wood  v. 
(1890),  App.  Cas.,  691  ;    McCartney  v.  Waud,  ubi  sup. 

Londonderry  and  Lough  Swilly  By.  Co.  °  John  Young  <£•  Co.  v.  Bankier  Dis- 

(1904),  App.  Cas.,  301  (307)  ;   I.  E.  Act,       tillery  Co.  ;    McCartney  v.  Londonderry 
s.  7,  ill.  (/  ),  App.  VII.  and  Lough  Swilly  By.  Co.,  ubi  sup. 

1\E.  19 
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neighbour's   premises   without   having   a   special  right  to    do 
so.1 

(4)   Bights  of  riparian  proprietors  to  protect,  their  hauls  from 
the  operation  of  floods. 
Riparian   proprietors   are   entitled   to   protect,   themselves 

Extent  of  the  .     *  ,  .  •  •  •        •      n      j         i 

right,  against  the  water  of  a  stream  or  river  rising  m  liood  and  over- 

flowing their  lands,  provided  they  do  not  thereby  cause  any 
injury  to  the  lands  and  property  of  other  riparian  proprietors.2 
This  is  a  qualification  of  the  rule  that  where  there  is  a 
natural  outlet  for  natural  water  no  one  has  a  right  for  his  own 
purposes  to  diminish  it.3 

But  the  right  of  protection  is  apparently  absolute  in  the 
case  of  an  extraordinary  or  accidental  flood,4  or  where  by 
prescription  or  custom  riparian  proprietors  can  embank  against 
each  other.3 

B. — Natural  Rights  in  Natural  Lakes  or  Ponds. 

Under  the  Indian  Easements  Act,6  riparian  proprietors 
have  the  same  rights  in  natural  lakes  or  ponds  into  or  out 
of  which  a  natural  stream  flows,  as  in  natural  streams. 

1   Whaleij    v.    Laing    (1857-1858),    2  27  Mad.,   409.      Subject   to   this   quali- 

H.  &  N.,  476  ;    3  H.  &  N.,  675,  901  ;  fication  a  riparian  owner  may  protect 

Hodgkinson  v.   Ennor,  ubi  sup.     at  p.  himself  against  inundation  caused  by 

241.     And  see  the  same  principle  applied  the  silting  up  of  a  channel  on  the  land 

in    Ballard    v.     Tomlinson    (1885),    29  of    another    riparian    owner,    but    the 

C'h.  1).,    115  (C.  A.).     But  the  right  of  latter  is  not  bound  to  keep  his  part  of 

notion  in  this  case  is  founded  not  on  the  the  channel  clear  in  order  to  prevent 

right  to  use  the  water  of  the  stream,  but  the  inundation,  Baldeo  Singh  v.  Jugal 

,,n    the  injury  to    the  property  of  the  Kishore  (1911),  I.  L.  R.,  33  All.,  619. 

plaintiff  by  reason  of  the  polluted  water  3  Nield  v.  London  and  North-Western 

coming  on  to  his  premises,    Whaley  v.  Hi/.  Co.  ;  Imam  All  v.  Poresh  Mundul, 

Laing,  ubi  sup.  ubi  ■•"/<. 

-  Trafford    v.    Tin     Kin,/    (ls:!2),    8  l  Menzies  v.    Breadalbane  (1828),   1 

Bing.,  204  (211)  j    :;  I  R.  I!..  680(685);  Bligh  X.  R.*   114  (42(>)  ;    32  R.  R„  102 

Att.-Oenl.   v.    Earl  of   Lonsdalt    (1868),  (108)  :       Venkatachalam     Chettiar     v. 

L.  R.,  7  Bq.,  377  :    Nield  \.  London  mid  Zemindar  of  Sivaganga,  ubi  sup.  at  pp. 

North-Western  /.'.</.  Co.  (1874),  L.  It.,  1<>  >  <»«>,  til;  and  where  in  the  case  of  such 

Kxoh.,   t  ;    W'hnllt a  x.  Lane,  and  York*  a    flood   the    riparian   owner    protects 

By,  Co.  (1888),  L3  Q.  B.  D.,  L31  ;    Imam  himself    on    his     own    land    without 

.1//  v,  Poresh  Mundul  (1882),  I.  I>.  R.,  obstructing   the   alveus    of   the   river, 

8  Cal.,   168.     Ami  see  Narayana  Eeddi  Qerrard  v.  Crowe  (1921),  App.  Cas.  395. 

v.   Vtmkala  Chariar  (1900),  I.  L.  R.,  24  •  Ibid.     And   see    Baldeo    Singh    v. 

\i  ,,i.,  l'iij  ;     Venkatachalam  Chettiar  v.  Jugal  Kishore.  ubi  sup. 

Zemindar  of  Sivaganga  (1904),  I.  L.  It.,  ,;  B.  7,  ill.  (A),  App.  VII. 
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C. — Miscellaneous  Natural  Rights  in  Water. 

It  will  bo  remembered  that  natural  rights  in  water  do  not 
come  into  existence  so  long  as  the  water  does  not  flow  in  known 
and  defined  channels,  whether  on  the  surface  or  underground.1 

Hence,  water  confined  in  a  well  or  tank,  though  the  subject  Water  con- 
of   ownership,2   gives   no  natural   right   as   against   adjoining  ~d ? weU 
owners  that  it  shall  not  by  anything  lawfully  done  on  their 
land  be  drawn  off  or  that  tho  percolation  of  water  to  such 
well  or  tank  by  which  it  is  supplied  shall  not  be  interfered 
with.3 

Similarly,  a  landowner  who  for  the  purpose  of  working  Percolations, 
his  mill,  or  for  other  purposes,  uses  water  derived  from 
percolations  has  no  right  of  action  against  his  neighbour  if 
the  latter  in  the  lawful  enjoyment  of  his  own  property  does 
or  causes  anything  to  be  done  which  diminishes  or  stops 
such  percolations.4  The  corollary  of  these  propositions  is 
that  the  owner  of  land  containing  underground  water,  which 
percolates  by  undefined  channels  and  flows  to  the  land  of  a 
neighbour,  has  the  right  to  divert  or  appropriate  the  perco- 
lating water  within  his  own  land  so  as  to  deprive  his 
neighbour  of  it.5 

The  motive  of  the  act  of  drawing  the  water  away  or 
stopping  the  percolation  is  immaterial,  for  no  use  of  pro- 
perty which  would  be  lawful  if  due  to  a  proper  motive  can 
become  unlawful  because  it  is  prompted  by  a  motive  which 
is  improper  or  even  malicious.6 

It  is  the  act,  not  the  motive  for  the  act,  which  must  be 
regarded.7 

1  See  supra,  Part  III,  A  (1).  Bradford  v.  Pickles  (1895),  App.  Cas., 

2  Bacev.  Ward(  1855),  4  E.  &  B„  702;  587;    64  L.   J.  Ch.,   759;    McEvoy  v. 
24  L.  J.  Q.  B.,  153.  Great  Northern  By.  Co.  (1900),  2  I.  R., 

3  Acton  v.  Blundell  (1843),  12  M.  &  325,  and  Chap.  Ill,  Part  III,  C. 

W.,  324  ;    see  this  case  fully  set  out  in  5  Chasemore  v.  Bichards  ;    Mayor  of 

Chap.  Ill,  Part  III,  C.  Bradford  v.  Pickles,  ubi  sup. 

4  Acton  v.  Blundell,  ubi  sup.  ;  Chase-  6  Mayor  of  Bradford  v.  Pickles,  ubi 
more  v.   Bichards   (1859),   7   H.    L.   C.,.  sup. 

349  ;    Ballard  v.  Tomlinson  (1885),  29  7  Ibid. 

Ch.  D.,    115  (123)  ;    and  see  Mayor  of 
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Natural  right  Further,  every  landowner  has  a  natural  right  to  collect 
retain  Surface an(*  re*am  within  the  limits  of  his  own  land  surface  water 
water.  not  flowing  in  a  defined  channel.1 

General  rule         But  the  general  rule  that  a  landowner  has  a  natural  right 
modification    *o  divert  or  appropriate  within  his  own  land,  without  regard 
to  his  neighbour,   water  percolating  or  flowing  in  undefined 
channels   must    he   taken   with   this   reservation,   that,    if   he 
cannot  effect  such  diversion  or  appropriation  without  appro- 
priating water  from  a  stream  flowing  in  a  defined  channel, 
he  may  not  do  so  at  all. 
Grand  June-         This,  it  has    been    explained,2   was   decided    in    the    case 
v.Shngar.     '  The  Grand  Junction  Canal  Co.  v.  Shugar,3  in  which  the  facts 
were  that  the  defendant  acting  on  behalf  of  a  local  sanitary 
board  drew  off  by  a  drain  subterranean  water  over  which  the 
stream  which  supplied  the  plaintiff  company's  canal  flowed, 
and  in  consequence  of  such  withdrawal  of  support,  the  surface 
stream  sank  to  a  lower  level  and  the  supply  of  water  to  the 
canal  was  diminished. 

Upon  these  facts  Lord  Hatherley,  L.C.,  said  :  4  "  As  far  as 
"  regards  the  support  of  the  water,  all  one  can  say  is  this  : 
"  I  do  not  think  Chasernore  v.  Bichards,  or  any  other  case,  has 
"  decided  more  than  this,  that  you  have  a  right  to  all  the 
"  water  which  }'ou  can  draw  from  the  different  sources  which 
"  may  percolate  underground  ;  but  that  has  no  bearing  at  all 
"  on  what  you  may  do  with  regard  to  water  which  is  in  a 
"  defined  channel,  and  which  you  are  not  to  touch.  If  you 
"  cannot  get  at  the  underground  water  without  touching  the 
"  water  in  a  defined  surface  channel,  you  cannot  get  at  it  at 
"  all.     You  are  not  by  your  operations,  or  by  any  act  of  yours, 

1  Rawslron  v.  Taylor  (1.855),  11 
Exch.,  369  ;  26  I>.  J.  Exch.,  33  ■  Broad- 
bent  v.  Ramsibotham  (ls.r>/>),  II  Exch., 
802;  25  L.  J.  Exch.,  115;  Mayor  of 
Bradford  v.   Pickles  ( I  s'.t.r>),  App.  tins., 

587  ;     ''>l   U  •>•   <'li.,   7")!l  ;     Hhhhcc  Salioo 

v.  Kali  Pershad (1870),  13  W.  K.,  ill; 
Robinson  \.  Ayya  Krishnama  Chariyar 
(1872),  7  Mad.  If.  c.  at  p.  Mi  ■  Hari 
Mohun     Thakw     v.     Kissen     Sundari 


(1884),  I.  L. 

R.,  11  Cal.,  52; 

Perumal 

v.  Ramasami 

(1887),  I.  L.  R., 

11  Mad., 

1  •>,  and  see  I 

.  E.  Act,  s.  7,  ill. 

(</),  App. 

vrr. 

-  English 

v.      Metropolila 

n     Water 

Board  (1907) 

,  1  K.  B.,  588,  see  further, 

infra. 

3  (1871)  L 

.  H..  (1  Ch.  A  pp., 

483 

4  Ibid,  al 

p.  -1ST. 

(     2(J3     ) 

".to  diminish  tho  water  which  runs  in  this  defined  channel, 
"  because  that  is  not  only  for  yourself,  but  for  your  neighbours 
"  also,  who  have  a  clear  right  to  use  it,  and  have  it  come  to 
"  them  unimpaired  in  quality,  and  undiminished  in  quantity." 

In  English  v.  Metropolitan  Water  Board,1  these  words  wen;  English  v. 
not  given  the  full  and  literal  meaning  apparently  assignable  to  fj^^/cW 
them,  but  the  decision  was,  by  reference  to  the  particular  facts, 
explained  as  laying  down  that  if  a  diversion  or  appropriation 
of  underground  percolations  results  in  the  abstraction  and 
appropriation  of  water  from  a  surface  stream,  such  first- 
mentioned  diversion  or  appropriation  will  be  wrongful  by  reason 
of  the  resulting  appropriation. 

It  is,  therefore,  important  to  note  that  the  essence  of  the 
wrong  lies  in  the  appropriation  of  the  water  of  the  surface 
stream  ;  the  mere  resulting  abstraction  or  diversion  thereof 
without  appropriation  would  not  be  actionable,  and  in  such 
case  the  right  of  diverting  or  appropriating  the  underground 
water  would  remain  intact.2 

Not  only  has  every  landowner  a  natural  right  to  collect  Natural  right 
and  retain  within  the  limits  of  his  own  land  surface  water  not  °      amase 
flowing  in  a  defined  channel,3  but  he  has  also  the  right  to 
draw  it  off  on  to  his  neighbour's  lower  lands  4  or  put  it  to 
whatever  use  he  pleases,  agricultural  or  otherwise.5 

But    though   there   is   a   natural   right    of    drainage   from  Eight  of 

higher  lands  to  lower  lands  of  water   flowing  in  the  usual  ccnarge  oniy 

course    of    nature    and    in    undefined    channels,    there    is    no  acquired  by 

easement. 

1  Ubi  sup.  (1872),  7  Mad.  H.  C.  at  p.  46;    Kopil 

2  It  is  apprehended,  however,  that  Pooree  v.  Manick  Sahoo  (1873),  20  W. 
the  abstraction  and  appropriation  of  R.,  287  ;  Subramaniya  v.  Ramachandra 
the  surface  stream  in  order  to  give  a  (1877),  I.  L.  R.,  1  Mad.,  335  ;  Imam  Ali 
cause  of  action  must  be  substantial,  see  v.  Poresh  Mundul  (1882),  I.  L.  R.,  8 
infra,  F.  Gal.,  468  ;  John  Young  <£•  Co.  v.  Bankier 

3  Sec  supra.  Distillery  Co.   (1893),   App.  Cas.,   691; 

4  Smith  v.  Kenrick  (1849),  7  C.  B.  at  Ramasawmyv.  Rasi  (1914-15),  I.  L.  R., 
p.  566  ;  Rawstron  v.  Taylor  (1855),  11  38  Mad.,  149  ;  and  see  the  I.  E.  Act,  s. 
Exch.,  369  ;    25  L.  J.  Exch.,  33  ;  Broad-  7,  ill.  (/),  App.  VII. 

bent  v.   Ramsbotham  (1856),    11   Exch.,  5  Rawstron  v.  Taylor;    Broadbent  v. 

602;    25  L.  J.  Exch.,  115;    CJiasemore  Ramsbotham  ;    Chasemore  v.  Richards  ; 

v.  Richards  (1859),  7  H.  L.  C.  at  pp.  371,  Robinson  v.  Ayya  Kristnama,  ubi  sup. 
375,  376  ;   Robinson  v.  Ayya  Kristnama 
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obligation    upon   an   adjoining   landowner    to    submit    to   an 

artificial  discharge  of  water  from  his  neighbour's  lands,  unless, 

as  has  been  seen,  he  is  bound  by  an  easement  to  do  so.1 

Natural  right         It  is  the  natural  right  of  every  landowner  to  defend  his 

from  injury     laud  from  injury  by  the  sea  whatever  result  the  exercise  of 

by  sea.  such  right  may  have  on  his  neighbours.2 

Rex  v.  Com-  This  rule  was  established  in  the  case  of  Hex  v.  Commis- 

's!-rtrsfor  sioners  of  Sewers  for  Pagham.3  In  that  case  the  Commissioners 
Pagham.  acting  bond  fide  for  the  benefit  of  the  objects  for  which  they 
were  appointed  caused  certain  defences  to  be  erected  against 
the  inroads  of  the  sea  with  the  result  that  it  flowed  with 
greater  violence  against,  and  injured,  the  lands  of  the  adjoin- 
ing proprietor.  It  was  held  that  they  could  not  be  compelled 
to  compensate  the  adjoining  proprietor  or  erect  new  works  for 
his  protection,  for  all  owners  of  land  exposed  to  the  inroads  of. 
the  sea,  or  Commissioners  acting  on  their  behalf,  have  a  right 
to  erect  such  works  as  are  necessary  for  their  own  protection, 
even  although  they  may  be  prejudicial  to  others. 

Thus,  in  this  respect,  there  is  a  difference  between  the 
rights  of  landowners  on  the  sea-coast  and  riparian  owners  in 
the  case  of  ordinary  floods,  the  latter,  as  will  be  remembered, 
being  restricted  in  their  right  of  self  -  protection  to  such 
operations  as  will  not  cause  injury  to  other  riparian  owners.4 

That  this  unqualified  right  has  been  given  to  sea-coast 
proprietors  is  due  to  the  reason  that  the  sea  is  considered 
a  common  enemy,  against  which  all  proprietors  of  lands  on 
the  seashore  have  a  common  right  of  defence.  Thus,  if  one 
proprietor  is  injured  or  likely  to  be  injured  by  the  means 
of  protection  adopted  by  another  proprietor,  his  remedy  is  in 
his  own  hands,  and  he  can.  if  he  chooses,  adopt  similar  means 
of  protection  against  the  inroads  of  the  sea.5 

1  See  Arkwright  v.  Qell  (1839),  6  M.      Chettiar    v.     Zemindar    of    Sivaganga 
&.    YV.,    203;    John    Young   db   Co.    v.      (1904),  I.  L.  R.,  27  Mad.,  409  (411). 

Jliiitli'i-  I lislilUri/  Co.  (  I  S«>:!),  A|)|).  ('as.,  3    Ubi  .slip. 

691  ;    and  Chap.  Ill,   Pari   III,  D.  *  .Supra,  Pari    III.  A  (I)  and  (4). 

-    /,'../    v.   Tht    Pagham  Commissioners  5  Hex  v.  The  l'a;/h<im  Commissioners  ; 

(1828),  8  B.  &('.  356 ;  'll  R.   H.,    106;  Hex  v.  The  Bognor  Commissioners,  tibi 

Rex v.TheBognor Commissioners (1828),  sup.;   Att.-Oenl.   v.   Earl  oj  Lonsdale 

6  L.  J.    K.  B.,    338;      Venkatachalam  (1868),  L.  R.  7,  Eq.  377. 
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It  has  been  seen  that  there  is  a  natural  right  to  the  purity  Naturalright 
of  water  in  natural  and  artificial  streams  l  ;    but  further  than  J^t^jjf^de- 
this,  every  landowner  has  a  natural  right  that  water  coming  to  fined  streams, 
his  land,  whether  by  undefined  surface  streams  or  by  perco- 
lations through  that  soil,  shall  not  be  polluted.- 

D. — Alienation  of  Natural  Rights  in  Water. 

It  was  a  matter  of  doubt,  at  one  time,  as  to  what  is  the  Effect  of,  as 
true  position  of  grantee,  or  licensee,  of  a  riparian  owner  who,  aiEae^ 
whilst  retaining  his  riparian  property,  grants  or  licenses  the 
uso  of  the  water  flowing  past  his  land. 

In  WJudey  v.  Laing,3  the  decision  turned  principally  upon  Whakyv. 
the  pleadings,  but  the  judges  of  the  Exchequer  Chamber  ex-    mng' 
pressed  grave  doubts  4  whether  the  licensee  of  a  riparian  pro- 
prietor could  maintain  an  action  for  the  pollution  or  diversion 
of  the  water  founded  on  a  right  to  the  water. 

And  subsequent  decisions  have  clearly  established  that  an 
alienation  by  a  riparian  proprietor  of  his  natural  rights  in  water 
as  apart  from  his  riparian  property  is  valid  only  as  between 
the  grantor  and  the  grantee,  and  gives  the  latter  no  right  of 
action  as  against  other  persons  for  an  infringement  of  them.5 

If  such  an  alienation  gives  rise  to  no  liability  on  the  part 
of  third  persons  to  the  grantee  for  any  interference  with  the 
accustomed  flow  of  water,  it  clearly  confers  upon  him  no  rights 
to  the  use  of  the  water,  as  against  riparian  proprietors  other 
than  the  grantor ;  thus,  any  user  by  the  grantee  which 
sensibly  affects  the  flow  of  water  to  the  lands  of  such  other 
proprietors  is  wrongful,  and  will  be  restrained.6 

And  even  though  the  use  of  the  water  by  the  grantee  may 
be  such  as  can  never  grow  into  a  prescriptive  right,7  it  would 

1  Supra,  Part  III,  A  (3).  Q.  B.  D.,  155. 

2  Ballard  v.  Tomlinson  (1885),  29  Ch.  6  Ormerod  v.  Todmorden  Joint  Stock 
D.,  115.  Mill  Co.,  ubi  sup. 

3  (1857),  2  H.  &  N.,  476  ;  3  H.  &  N.,  7  This  was  the  ground  of  the  decision 
675,  901.  in    Kensit    v.    Great    Eastern    By.    Co. 

4  See  3  H.  &  N.,  675.  (1884),  27  Ch.  D.,  122,  as  is  explained  in 

5  Stockport  Waterworks  Co.  v.  Potter  McCartney  v.  Londonderry  and  Lough 
(1864),  3H.  &C,  300;  Ormerod  v.  Tod-  Swilly  By.  Co.  (1904),  App.  Cas.,  301 
morden  Joint  Stock  Mill  Co.  (1883),  11  (313). 
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seem  that  since  a  later  decision  in  the  House  of  Lords  the 
alienation  by  a  riparian  proprietor  of  his  natural  rights  in  a 
running  stream  can  be  challenged  on  the  further  ground  that 
it  gives  rise  to  a  use  of  the  water  for  purposes  which  are  not 
connected  with  or  incidental  to  the  riparian  estate.1 
The  Stockport  In  Tlie  Stockport  Waterworks  Co.  v.  Potter  the  law  is  clearly 
l^'Tpotkr.   stated  })y  Pollock,  C.B.,  as  follows  2  :— 

"  There  seems  to  be  no  authority  for  contending  that  a 
"  riparian  proprietor  can  keep  the  land  abutting  on  the  river, 
"  the  possession  of  which  gives  him  his  water  rights,  and  at 
"  the  same  time  transfer  those  rights  or  any  of  them,  and  thus 
"  create  a  right  in  gross  by  assigning  a  portion  of  his  rights 
"  appurtenant." 

"  It  seems  to  us  clear  that  the  rights  which  a  riparian 
"  proprietor  has  with  respect  to  the  water  are  entirely  derived 
"  from  his  possession  of  the  land  abutting  on  the  river." 

"  If  he  grants  away  any  portion  of  his  land  so  abutting, 
"  then  the  grantee  becomes  a  riparian  proprietor  and  has 
"  similar  rights.  But  if  he  grants  away  a  portion  of  his  estate 
"  not  abutting  on  the  river,  then  clearly  the  grantee  of  the 
<:  land  would  have  no  water  rights  by  virtue  merely  of  his 
"  occupation.  Can  he  have  them  by  express  grant  ?  It  seems 
"  to  us  that  the  true  answer  to  this  is  that  he  can  have  them 
"  against  the  grantor,  but  not  as  to  sue  other  persons  in  his 
"  own  name  for  an  infringement  of  them.  The  case  of  Hill  v. 
"  T  upper,3  recently  decided  in  this  Court,  is  an  authority  for 
"  the  proposition  that  a  person  cannot  create  by  grant  new 
"  rights  of  property  so  as  to  give  the  grantee  a  right  of  suing  in 
"  his  own  name  for  an  interruption  of  the  right  by  a  third 
"  party." 
Ormerodv.  In  Ormerod  v.  Todmorden  Joint  Stock  Mill  Co.,  Bowen,  L.J., 

JointStoclc      says  '  :    "  Whether  the  original  right  of  a  riparian  proprietor 
Mill  Co.         "to  the  How  of  water  is  in  virtue  of  his  ownership  of  land 
"  upon  the  bank  or  his  presumed  title  to  the  bed  of  the  river 

1   McCartney     v.     Londonderry    <m<l  -  Ubi  aup.  &i  p.  .'iiMi. 

Lough  SwiUy  By.  Co.  (1904),  A.pp.  <',,«..  8  (1863)  2  EL  &  C,  121. 

301.  *   Ubi  sup.  at  p.  172. 
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usque  ad  medium  JUiun,1  the  only  legitimate  user  by  him  of 
the  water,  other  than  such  rights  as  he  may  have  acquired 
by  prescription,  is  for  purposes  connected  with  his  ordinary 
occupation  of  the  land  upon  the  bank.  The  right  of  a  riparian 
owner  to  the  flow  of  water  may,  in  this  respect,  possibly  be 
compared  to  a  right  of  common  appurtenant  for  cattle  levant 
and  couchant  upon  land  ;  this  right  cannot  be  aliened  from 
the  land  ;  whereas  a  right  of  common  appurtenant  for  a 
number  of  beasts  certain  may  be  assigned." 


E—  Disturbance    of   Natural    Rights    in    Water    and 
Remedies  therefor. 

In  India,  especially,  the  beneficial  enjoyment  of  natural 
rights  in  water  is  so  important  to  the  agricultural  and  manu- 
facturing communities  that  it  is  thought  this  part  of  the  present 
chapter  would  scarcely  be  complete  without  special  reference 
to  the  principles  upon  which  an  actionable  disturbance  of  these 
rights  proceeds,  and  to  the  remedies  for  such  disturbance. 

An  actionable  disturbance  of  natural  rights  in  water  may  Definition  of 

i  „    i    p        i       ,  actionable  dis- 

be  defined  as—  turbance  of 

(1)  Any  act,  or  series  of  acts,  which  in  the  exercise,  or  natural  rights 

assumed  exercise,  of  an  authorised  or  permissible 
user  materially  or  sensibly  diverts  the  water  from  its 
ordinary  or  accustomed  course,  or  materially  or 
sensibly  diminishes  it  in  quantity.2 

(2)  Any  act,  or  series  of  acts,  committed  in  the  exercise  of 

an  unauthorised  or  unpermissible  user,  such  as  a 
diversion  or  abstraction  of  the  water  for  purposes 


1  But  the  latter  view  has  been  re-  "  Relative  rights  and  obligations  of 
j  ected  by  the  House  of  Lords  in  Lyon  v.  "riparian  proprietors  on  natural  pri- 
Fishmongers  Co.  (1876).  1  App.  Cas.,  "vate  streams."  This  definition  is,  of 
662  ;  46  L.  J.  Ch.,  68  ;  35  L.  T.,  569  ;  course,  not  intended  to  refer  to  the 
25  W.  R.,  165,  and  by  the  Privy  Council  abstraction  of  water  for  ordinary  or 
in  North  Shore  By.  Co.  v.  Pion  (1889),  primary  purposes  whereby  a  riparian 
41  App.  Cas.  (P.  C),  612  ;  59  L.  J.  P.  C,  owner  may,  if  he  choose,  exhaust  the 
25;    61  L.  T.  (P.  C),  525.  water      of       the      stream       altogether, 

2  See   in   this    connection   the    cases  supra,  Part  III,  A  (2)  {in- 
cited   supra,    Part    III,    A    (1),    under 
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Two  grounds 
upon  which 
injured  party 
entitled  to 
relief. 


Where  neither 
damnum-  nor 
injuria  no 
action  lies. 


Extent  of 
relief  by 
injunction. 


unconnected  with  the  riparian  tenement  or  an  altera- 
tion of  the  temperature,  or  a  pollution,  of  the  Mater, 
whether  by  a  riparian  owner  or  his  grantee,  and  where 
such  act,  or  series  of  acts,  are  not  founded  on  an 
easement.1 
In  common  with  these  two  modes  of   disturbance  there 
are  two  grounds  upon  which  the  party  injured  is  entitled  to 
the  intervention  of  the  Court.     These  grounds  are— 

(1)  Any  invasion  of  the  right  causing  actual  damage.2 

(2)  Any  invasion  of  the  right  calculated  to  found  a  claim 

which  may  ripen  into  an  adverse  right.3 
But  where  there  is  neither  damnum  nor  injuria  no  action 
will  lie.4 

Thus,  where  a  riparian  proprietor  sued  for  the  removal  of 
an  encroachment  on  the  soil  of  a  stream  which  was  vested  in 
Government,  and  proved  neither  a  natural  right  nor  an  ease- 
ment to  have  the  water  flow  in  its  accustomed  manner,  nor 
any  sensible  alteration  of  the  flow  of  the  water,  it  was  held  the 
suit  would  not  lie.5 

Stopping  the  flow  of  water  by  putting  an  embankment 
across  it,6  diverting  the  water  and  impounding  it  in  such  a  way 
as  to  cause  its  entire,  or  almost  entire,  abstraction,7  are  acts 


1  See  the  cases  referred  to  in  the  last 
note,  and  Stockport  Waterworks  Co.  v. 
Potter  (1864),  3  H.  &  C,  300. 

2  Embrexj  v.  Owen  (1851),  6  Exch., 
353;  Sampson  v.  Hoddinott  (1857),  1 
< '.  I!.  X.  S.,  590;  Swindon  Waterworks 
Co.  v.  Wilts  (iinl  Ucrks  Canal  Nav.  Co. 
(1875),  L.  K.,  7  H.  L.,  697  ;  Kensit  v. 
Great  Eastern  By.  Co.  (1884),  27  Ch.  D. 
;it  p.  130;  John  Young  &  Co.  v. 
Bankier  Distillery  Co.  (1893),  App.  uas. 
;d  p.  mis  ;  Svhramaniya  v.  Rama- 
chandra  (1877),  I.  L,  R.,  I  Mad.,  335. 

3  In  such  a  case  absence  of  special 
damage  to  the  plaintiff  is  no  defence  to 
his  claim  for  relief,  for  such  invasion 
imports  damage,  and  the-  right  to  relief 
is  irrespeel  ive  of  any  use  of  the  water  or 

<|i     in    In  iisi-  it   mi  I  he  [iiirt   nf    t  lie  plnin- 

t  in,  m  .   i  lii    I'nsi     i  iii  (I  in  the  last  note 
and  al  to  Wood  v,  Waud  (1840),  3  Exch. 


at  p.  772;  Bickett  v.  Morris  (1866), 
L.  R.,  1  H.  L.  Sc,  47  ;  Harrop  v.  Hirst 
(1868),  L.  R.,  4  Exch.,  43  ;  Kali  Kissen 
Tagore  v.  Jodoo  Lull  Mullick  (1879),  5 
C.  L.  R.  (P.  C),  97  ;  L.  R.,  6  Ind.  App., 
190,  and  supra,  Part  1,  under  "  Prin- 
"  ciples  applicable  to  the  disturbance  of 
"  Natural  Rights." 

4  Kali  Kissen  Tagore  v.  Jadoo  Lall 
Mullick,  ubi  sup. 

5  Ibid. 

0  Sheikh  Monoour  Hossein  v.  Kanhya 
Lai  (1865),  3  W.  R.,  218;  Baboo 
Chumroo  Singh  v.  Mullick  Khyrut 
Ahmed  (1873),  18  W.  R.,625;  Rama- 
sawmy  v.  Boat  (1014-15),  I.  L.  R.,  3^ 
Mad.,  140. 

7  Swindon  Waterworks  Co.  v.  Wilts 
and  Ucrks  Canal  Xac.  Co.  (1875),  I,.  R., 
7  II.  L.,  697;  Debi  Pershad  Singh  v. 
Joynath  Singh  (1899),  1.  L.  P.,  24  Cai. 
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of  disturbance  against  which  the  Court  will  relieve  by 
injunction. 

But  the  injured  riparian  proprietor  is  only  entitled  to  the 
removal  of  so  much  of  the  obstruction  as  actually  interferes 
with  his  natural  rights.1 

Thus  wliere,  as  sometimes  occurs  in  India,  a  bund  is  erected 
on  another  man's  land  which  has  the  effect  of  causing  an 
unreasonable  diversion  or  abstraction  of  water,  the  riparian 
proprietor  who  complains  of  such  infringement  of  his  natural 
right  is  entitled  to  the  removal  of  only  so  much  of  the  bund 
as  actually  causes  the  interference.2 

So  long  as  the  obstruction  continues  the  cause  of  action  is  Recurring 
renewed  from  day  to  day,  and  it  is  in  the  discretion  of  the  ^ion 
Court  to  grant  an  injunction  to  avoid  a  multiplicity  of  suits.3 

In  a  plaint  for  disturbance  of  natural  rights  in  water  it  is  Pleadings, 
sufficient  to  state  that  the  plaintiff  is  the  owner  (or,  is  pos- 
sessed) of  land,  known  as [here  state  situation]  through 

which  there  runs  a  stream  (or,  river)  known  as  • — — ;  and  as  such 
riparian  owner  (or,  occupier)  he  is  entitled  to  the  flow  of  the 
said  stream  (or,  river)  to  and  through  the  said  land.4 


Part  IV. — Natural  Bight  of  Support. 

The  natural  right  of  support  exists  in  the  case  of  support  Nature  ami 
of  land  in  its  natural  state  by  adjacent  or  subjacent  land  in  its 
natural  state. 

It  is  a  right  of  property,  an  attribute  of  nature  given  for 
the  common  benefit  of  mankind,  and  must  necessarily  have 
existed  from  the  beginning.5     Unless  each  owner  is  entitled,  as 

(P.  C),  865  ;    L.  R.,  24  Ind.  App.,  60  ;  Hossein  (1880),  I.  L.  R,,  6  Gal.,  394  ;    7 

Narayan  v.  Keshav  (1898),  I.  L.  R.,  23  C.    L.    R.,    529;      7    Ind.    App.,    240; 

Bom.,  506.  Specific  Relief    Act,  s.  54  (e),  App.  V, 

1  Court  of  Wards  v.  Raja  Leelalund  and  see  the  cases  cited  under  the  general 
Singh  (1810),  13  W.  R.,  48.  proposition  in  Part  I. 

2  Ibid.  4  Bullen   and    Leake,    Precedents   of 

3  Court  of  Wards  v.  Raja  Leelalund  Pleading,  7th  Ed.,  pp.  432,  433. 
Singh,  ub t  sup.  ;  Subramaniyav.  Rama-  5  Angus  v.  Dallon  (1878),  4  Q.  B.  D. 
chandra  (1877),  I.  L.  R.,  1  Mad.,  335  ;  at  pp.  191,  192. 

Maharani  Rajroop  Koer  v.  Syed  Abul 
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of  natural  right,  to  enjoy  unmolested  his  land  with  this  and 
other  attributes  given  to  it  by  nature,  he  has  not  the  free 
and  absolute  use  of  it.1  Such  a  right  "  stands  on  natural 
"  justice,  and  is  essential  to  the  protection  and  enjoyment  of 
"  property  in  the  soil."  2 

The  nature  and  origin  of  the  right  is  explained  by  Field,  J., 
in  Dalto)i  v.  Angus,3  where  he  says — ■ 

"  So  soon  as  the  surface  of  the  land  becomes  divided,  either 
;  vertically  or  horizontally,  into  separate  and  exclusive  tene- 
ments, one  of  the  first  and  clearest  principles  applicable  to 
each  separate  holding  is,  that  the  owner  has  the  right  given  to 
him  by  implication  of  law  to  use  his  property  as  best  he  likes, 
provided  that  he  does  not  by  such  user  injure  the  rights  of 
his  neighbour.  If  neither  he  nor  his  neighbour  have  built 
on  or  dealt  with  their  respective  portions,  and  the  latter  are 
in  their  natural  state  and  condition,  it  is  clear  that  each 
owner  has  as  against  the  other  a  right  to  have  his  soil  supported 
by  the  soil  of  his  neighbour,  Avhether  adjacent  or  below,  and 
any  act  done  by  one  which  destroys  that  support  so  that  the 
land  of  the  other  falls  is  an  actionable  wrong,  and  that  is  so, 
although  the  act  complained  of  is  not  done  by  him  maliciously, 
but  simply  in  the  exercise  of  his  own  right  to  use  his  own 
property.  Although,  therefore,  either  of  them  may  dig  in 
his  own  soil  as  deep  and  as  near  to  his  own  boundary  or  to 
tho  surface  as  he  chooses,  this  right  is  subject  to  one  limita- 
tion from  the  very  first,  viz.  that  he  cannot  dig  so  deep  and 
so  near  as  to  cause  the  neighbour's  land  to  sink,  unless  he 
substitute  some  other  efficient  support."  4 

'This  limitation,  however,  upon  his  right  is  accompanied 
by  a  like  limitation  of  his  neighbour's  right,  so  that  the 
advantage  and  burthen  are  mutual  in  quality,  although  they 
may  vary  in  degree." 


1   Angus  v.  Dalton  (18*78),  LQ.  B.  D.  '  See    also    Wilde    v.    Minsterley,   2 

ai  pp.  L91,  192.  Roll.    Al.r.,    584,    Trespass    I,    pi.    I, 

-  Humphru     \.    Brogden   (I860),   12  Humphries  v.  Brogden  ( I860),  I2Q.  B., 

Q.  B.  al  p.  744;  20  L.  J.  Q.  B.  a<  p.  12.  739;    20  1>.  J.  Q.  15.,  10  j    Rowbotham 

■'■  (1881)   6  App.  Cas.  al   p.  752.  v.  Wilson  (1860),  8  H.  L.  C,  348. 
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"  It  is  cloar  that  these  rights  and  burthens  como  into 
"  existence  by  implication  of  law  at  the  very  moment  of 
"  severance." 

"  They  are  unquestionably  known  as  natural  rights  and 
"  require  no  age  to  ripen  them." 

Dalton  v.  Angus  l  and  numerous  other  authorities 2  establish 
that  the  right  of  support  for  land  by  land  is  a  natural  right,  a 
right  of  property  passing  with  the  land,  and  a  right  which 
gives  rise  to  a  corresponding  obligation  on  every  landowner 
that  he  shall  not  work  on  his  own  land  in  such  a  manner  as 
to  cause  his  neighbour's  land  to  slip,  fall  in,  or  subside,  and 
thereby  cause  him  damage.3 

In  this  latter  respect  the  natural  right  of  support  and  the  Withdrawal 
easement  of  support  are  similar  in  character.4  The  damage  buM^^nd 
must  be  appreciable  in  order  to  maintain  an  action  for  the  mining 
infringement  of  the  right.5 

Cases  of  withdrawal  of  support  occur  ordinarily  in  two 
classes    of    operations,    namely,    in    building G   and   mining 7 


operations. 


1  (1881)  6  App.  Cas.,  740. 

2  Harris  v.  Ryding  (1839),  5  M.  & 
W.,  60  ;  Humphries  v.  Brogden  (IS50), 
12  Q.  B.,  739;  20  L.  J.  Q.  B.,  10; 
Rogers  v.  Taylor  (1858),  2  H.  &  N.,  828  ; 
27  L.  J.  Exch.,  173;  Hunt  v.  Peake 
(1860),  1  Johns.,  705;  Rowbotham  v. 
Wilson  (1860),  8  H.  L.  C,  348;  30 
L.  J.  Q.  B.,  49  ;  Bonomi  v.  Backhouse 
(1859),  E.  B.  &  E.,  646  (655)  ;  Back- 
house v.  Bonomi  (1861),  9  H.  L.  C, 
503  ;  Corporation  of  Birmingham  v. 
Allen  (1877),  6  Ch.  D.,  284.  And  see 
Darley  Main  Colliery  Co.  v.  Mitchell 
(1886),  11  App.  Cas.,  127;  West 
Leigh  Colliery  Co.,  Ltd.  v.  TunnicUffc 
&  Hampson,  Ltd.  (1908),  App.  Cas.,  27. 

3  The  natural  right  also  exists  where 
the  support  is  afforded  by  wet  sand  or 
running  silt,  Jordeson  v.  Sutton,  etc., 
Gas  Co.  (1899),  2  Ch.,  217,  or  by  a 
natural  stratum  of  asphaltum  or  pitch, 
Trinidad  Asphalt  Co.  v.  Ambard  (1899), 
App.  Cas.,  594. 

4  Bonomi  v.  Backhouse,  ubi  sup. 

5  Smith  v.  Thackerah  (1866),  L.  R„ 


1  C.  P.,  564. 

6  See  Bonomi  v.  Backhouse,  uhi  sup.  ; 
Dalton  v.  Angus  (1881),  6  App.  Cas.  at 
p.  752. 

7  l;  The  rights  of  surface  and  mineral 
"  owners  at  common  law  are  well 
"  settled.  Every  landowner  has,  as 
"  an  incident  of  his  property  in  land, 
"  a  right  to  its  lateral  support  by  the 
"  adjacent  land  to  an  extent  sufficient 
"  to  support  it  in  its  natural  state. 
"  Where  the  surface  and  the  minerals 
"  have  been  severed,  whether  by 
"  grant  of  surface  reserving  minerals 
"  or  by  grant  of  minerals  reserving 
"  surface,  the  surface  owner  has  a 
"  right  to  support  both  lateral  and 
"  vertical  unless  a  power  of  working 
"  the  minerals  so  as  to  let  down  the 
"  surface  is  granted  or  reserved,  and 
"  where  there  is  nothing  to  shew  how 
"  or  when  the  surface  and  minerals 
"  were  severed,  the  same  right  to 
"  support  exists,"  per  Farwell,  J.,  in 
Manchester  Corporation  v.  New  Moss 
Colliery  Co.,  Ltd.  (1906),  1  Ch.  at  p.  291. 
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Cause  of 
action,  how 
constituted. 


operations.  In  the  former,  a  wall  usually  takes  the  place  of  the 
support  previously  given  to  the  adjoining  land  by  the  natural 
soil.  But  if,  owing  to  the  inefficiency  of  the  new  support 
or  to  the  failure  to  substitute  any  new  support  for  the  natural 
support,  the  adjoining  land  subsides,  and  damage  is  thereby 
caused  to  the  adjoining  owner,  a  right  of  action  will  accrue.1 

So  in  the  case  of  mining  operations,  if  the  owner  of  tho 
minerals  in  the  course  of  his  excavations  withdraws  tho  natural 
support  from  his  neighbour's  land  and  substitutes  either  no 
support  at  all  or  a  support  which  is  inefficient,  he  is  liable  to 
his  neighbour  for  the  damage  he  thereby  causes  him,  and 
neither  the  care  and  skill  with  which  the  operations  may  have 
been  carried  out,  nor  the  unstable  nature  of  the  soil  propped 
up,  nor  the  difficulty  of  propping  it  up  will  afford  any  defence 
to  the  action.2 

And  as  in  the  case  of  an  easement  of  support,  so,  too,  in  the 
case  of  the  natural  right,  it  is  not  the  excavation  per  se  which 
is  the  wrongful  act,  but  the  damage  which  actually  results  from 
the  excavation,3  and  the  foundation  of  this  rule  is,  that  the 
law  favours  the  exercise  of  dominion  by  every  one  on  his  own 
land  and  his  use  of  it  for  the  most  beneficial  purpose  to  him- 
self, and  accordingly  declares  that  before  a  man  can  be  made 
liable  for  an  act  done  in  his  own  land,  there  must  be  actual 
damage  caused  to  his  neighbour.4 


As    to     casements     to     let    down     the 
surface,  see  further,  supra,  Chap.  Ill, 

Part    IV,  B. 

1  See  Harris  v.  Ryding  and  the  other 
cases  above  cited  :  also,  l)<ilt<m  v.  Angus 

(1881),   6  App.  ('as.,   at   p.  752  ;    Kerr  on 

[njunctions,  5th  Ed.,  pp.  209,  210. 

-  Ibid.     As    to    tlir    form    of   order 

restraining  the  working,  removing,  or 

j 1 1 1 1 1 1 ■  i 1 1 {.r  pillars  or  walls  of  coal  lefl  for 

tin'  support    of   roofs   in   collieries,  see 

WoBtyn  \.  Lancaster  I  1883),  23  Ch.  D., 

.riS.'{  (625).       But    tlf'  owner  of  minerals 

is  not  Hal ilc  for  damage  to  his  neighb ■ 

which,    though    occurring    during    the 

ti of    tin'    former's    possession,    is 

1 1  by  t in'  act  of  his  predecessor  in 


title,  Qteenwell  v.  Low  Beechburn  Coal 
Co.  (1897),  2  Q.  B.,  165  ;  Hall  v.  Duke 
of  Norfolk  (1900),  2  Ch.,  493. 

3  Humphries  v.  Brogden  ;  Bonomi 
v.  Backhouse  ;  Backhouse  v.  Bonomi,  ubi 
sup.  ;  Wakefield  v.  Duke  of  Buccleuch 
(1866),  L.  R.,  4  Eq.,  613  ;  36  L.  J.  Ch., 
763  ;  Hcxt  v.  Gill  (1872),  L.  R„  7  Ch. 
App.,  699;  Davis  v.  Trcharne  (1881), 
6  App.  ('as.,  460;  Dixon  v.  White 
(1SS3),  S  App.  ('as.,  833  ;  Darley  Main 
Colliery    Co.     v.     Mitchell,    ubi    sup.  ; 

West  Leigh  Colliery  Co.,  Ltd.  v.  Tunni- 
cli/fe  <t-  llatnpson,  Ltd.,  ubi  sup. 

•  See   per   Willis,   .).,   in   Bonomi  v. 

Backhouse,  uUi  sup. 
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If  it  worn  otherwise,  and  a  man  were  entitled  to  sue  Eor 
prospective  damage,  the  question  in  each  case  would  bo  the 
meroly  speculative  one  as  to  whether  any  damage  was  likely  to 
arise,  depending  for  its  answer  upon  the  evidence  of  experts 
whoso  predictions  might  subsequently  be  contradicted  ))j  the 
actual  event.1 

Further,  vexatious  and  oppressive  actions  might  be  brought 
on  the  one  hand  ;  and,  on  tho  other,  an  unjust  immunity 
obtained  for  secret  workings  of  tho  most  mischievous  character, 
but  tho  result  of  which  would  not  appear  within  tho  period  of 
limitation,  a  state  of  things  which  might  well  arise  if  limita- 
tion were  to  run  from  the  time  the  damage  was  likely  to  occur 
instead  of  from  the  time  it  actually  occurred.2 

To  quote  Lord  Macnaghten  in    West  Leigh  Colliery  Co.,  Wed  Leigh 
Ltd.  v.  Tunnicliffe  &  Hampton,  Ltd.,5  in  the  House  of  Lords  :  ^J^w. 
"  It  is  undoubted  law  that    a    surface    owner    has   no  cause  cliffe  & 
"  of  action   against   the   owner  of   a  subjacent,  stratum  who    ""'/'" 
"  removes    every   atom    of    the   mineral    contained    in    that 
"  stratum  unless  and  until  actual  damage  results  from  the 
"  removal."  4 

And  in  the  same  case  it  was  laid  down  that  in  assessing  the  Depreciation 
damages,   which  an  owner  of  minerals  is  liable  to  pay  for  "alue'ironi 
injury  caused  to  the  surface  owner  by  the  subsidence  of  his  risk  of  future 
land  or  buildings  owing  to  the  working  of  the  minerals  under  not  action- 
or  adjoining  his  property,  the  depreciation  in  the  market  value  able- 
of  the  property  attributable  to  the  risk  of  future  subsidence 
must  not  be  taken  into  account. 

But  though  a  suit  for  damages  will  not  lie  where  a  sub-  Quia  timet  in- 
sidence  of  tho  plaintiff's  land  is  merely  apprehended  and  has  Junctl0n- 
not  actually  occurred,  it  seems  that  if  a  sufficiently  strong  and 


1  6'ee  per  Willes,  J.,  in  Bonomi  v.  such  subsidences  are  the  result  of  the 
Backhouse,  ubi  sup.  same      excavation      or      of      different 

2  Ibid.  excavations,    Ibid.  ;     and    see    Darley 

3  (1908)  App.  Cas.,  27.  Main    Colliery    Co.,    Ltd.    v.    Mitchell 

4  Ibid,  at  p.  29.  Each  successive  (1886),  11  App.  Cas.,  127;  Crumble 
subsidence  constitutes  a  fresh  cause  of  v.  Wallsend  Local  Board  (1891),  1  Q.  B., 
action  and  entitles  the  surface  owner  503. 

to  a  fresh  claim  for  damages,  whether 


(     804     ) 

clear  case  be  made  out,  the  Court  will  interfere  by  injunction 
to  prevent  irreparable  damage.1 
Nature  and  The  land,  for  the  benefit  of  which  the  natural  right  exists, 

to  and  by        must  be  land  in  a  natural  condition,  and  the  support  must  be 
which  support  naturally  rendered.2 

The  common  law  obligation  of  support  extends  to  any 
land  upon  which,  in  its  natural  condition,  other  land  depends, 
directly  or  indirectly,  for  its  support,  but  the  supporting  land 
is  not  liable,  otherwise  than  by  grant  or  prescription,  to  afford 
an  increased  measure  of  support  caused  by  the  artificial  pressure 
-of  buildings  erected  on  the  supported  land,  or  by  the  diminution 
of  its  self-supporting  power,  or  by  the  unpreventable  excava- 
tion of  intermediate  land.3 

But  though  there  is  no  natural  right  to  support  for  buildings 
by  land,  appreciable  damage  done  to  land  on  which  they  rest 
is  actionable  if  the  damage  to  the  land  would  have  occurred 
supposing  the  buildings  had  not  been  there.4 

It  would,  of  course,  be  otherwise  if  without  the  artificial 

pressure    of    buildings    no    appreciable    damage    would    have 

ensued.3 

Indian  Ease-         The  Indian  Easements  Act,  in  section  7,  illustration  (e),  and 

^UM  )    '     tno  explanation  thereto,  reproduces  the  English  law  in  the 

following  terms  : — ■ 

1  Corporation  of  Birmingham  v.  Allen  in  Humphries  v.  Broaden,  nbi  sit  p.  at 
(1877),  L.  R.,  6  Ch.  D.,  284  (287).  p.  745. 

2  Humphries  v.  Brogden  (1848),  12  Q.  ;i  Partridge  v.  Sot/  (ls:5S),  3  M.  & 
B.,  739;  20  L.  J.  Q.  B.,  10;  Bonomi  W..  22!);  Brown  v.  Robins  (1859), 
v.  Backhouse  (185f».  E.  B.  &  E.,  655  ;  4  II.  &  N.,  186;  28  L.  .).  Exch.,  250; 
9  H.  L.  C,  502;  Corporation  oj  Backhouse  v.  Bonomi  (1861),  9  H.  L.  C, 
Birmingham  v.  Allen  (1871),  L.  R.,  503  ;  Corporation  of  Birmingham  v. 
6Ch.  D.,  284;  46  L.  J.  Ch.,  673.  The  Allen  (1877),  6  Ch.  D„  284.  In  the 
nature    of    the   strata    composing    the  last-cited    rase    it.   was   held   that   the 

land    is,   and    must    be,    i laliiial,   fur  support    t<>   which   an  owner  of  land   is 

il   is  obviously  impossible  for  the  ('mnt  entitled     from     the     adjacent     land     is 

to  define,  in   this  respect,   tin     physical  confined  to  such  an  extent  of  adjacent 

limits      of      the      right,      Bet      Trinidad  land     as     in     its     natural     undisturbed 

Agpfoili   Co.    v.    Ambard  (1899),   App,  condition    is   sufficient    to    afford    the 

Cas.,   594   (602),   citing   Humphries    v.  requisite  support. 

Brogden,    ubi   sup.     But    the    supporl  *   Browne  v.  Robins  (1859),  28  L.  .T. 

itei  li  mil.. I    be  "  that   which  will  proteol  Exch.,  250;    Stroi/an  v.  Knowlcs  ( 1  SOI), 

"the    surface     from    subsidence    and  6  E,  &  X.,  454;   30  L.  J.  Exch.,  102. 

"keep   it   securely  at   its  ancient    and  •■  Smith v,  Thackerah  (1866),  L.  H,  1 

"  natural    level,"    per    Lord    Campbell  C.  P.,  .r>»',i. 
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"  The  right  of  every  owner  of  laud  thai  such  land  in  its 
"natural  condition  shall  have  the  support  naturally  rendered 
"  by  the  subjacent  and  adjacent  soil  of  another  person."  1 

The  explanation  to  the  illustration  is— 

"  Land  is  in  its  natural  condition  when  it  is  not  excavated,2 
"  and  is  not  subjected  to  artificial  pressure,3  and  '  the  subjacent 
"  '  and  adjacent  soil '  mentioned  in  this  illustration  means  such 
"  soil  only  as  in  its  natural  condition  would  support  the 
"  dominant  heritage  in  its  natural  condition."  4 

Though  a  natural  right  of  support  cannot  be  extinguished  Covenant 
by  a  release,  a  covenant  binding  the  owner  of  the  surface  land  J^dcaL^f 
may  operate  so  as  to  destroy  the  right,  as  where  on  a  separa-  the  natural 
tion  of  surface  land  from  the  mines  beneath,  the  person  taking    ' 
the  surface  land  enters  into  a  covenant  in  which  he  states 
that  he  is  ready  to  accept  the  surface  land  subject  to  any 
inconvenience  or  incumbrance  which  may  arise  from  working 
the  mines.5 

When  surface  land  is  taken  for  the  purpose  of  a  public  Common  law 
undertaking   under   a   special   Act,    whether   under   power   ofport^hen 
compulsory  purchase  or  under  a  power  to  purchase  by  agree-  superseded, 
ment,  such  special  Act  may,  but  does  not  necessarily,  exclude 
the  common  law  right  to  support  from  adjacent  and  subjacent 
minerals,  and  may  vary  in  its  application  according  as  the 
minerals  are  subjacent   minerals  reserved  by  an  owner  who 
sells   a   surface,   or   minerals    adjacent   to   the  land   of   some 
neighbouring  owner.6 

Thus,  where  under  conditions  provided  for  by  the  special 
Act  the  mineowner  becomes  remitted  to  his  former  rights  and 
accordingly  entitled  to  work  subjacent  minerals  without 
liability  for  the  withdrawal  of  support  if  the  mines  are  not 
worked    in    an    unusual    manner,    such    immunity    does   not 


1  Humphries  v.  Brogden  ;   Bonomi  v.  4  Corporation     of     Birmingham     v. 
Backhouse;  Corporation  of  Birmingham  Allen,  ubi  sup. 

v.  Allen,  ubi  sup.  5  Rowbotham    v.     Wilson    (1860),    8 

2  See  Partridge  v.  Scott  ;   Corporation  H.  L.  C,  348. 

of  Birmingham  v.  Allen.  6  Manchester     Corporation     v.     New 

3  E.g.  by  buildings.     For  such  cases  Moss  Colliery  Co.,  Ltd.  (1906),   2  Ch. 
see  Chap.  Ill,  Part  IV,  A  (1),  (b).  564  ;    (1908)  App.  Cas.,  117. 

p.e.  20 
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necessarily  extend  to  the  working  of  the  same  minerals  so  as 
to  deprive  the  undertakers  of  the  same  common  law  right  of 
support  in  respect  of  other  adjacent  land  and  minerals  which 
had  been  enjoyed  by  the  former  owner  thereof  and  have  passed 
to  the  undertakers  by  purchase.1 
Pleadings.  Since  the  right  of  support  for  land  by  land  is  not  an  ease- 

ment, but  a  right  of  property,  ex  jure  natures,  a  plaint  for  the 
disturbance    of   the   natural   right    need   contain   no    express 
allegation  of  the  right.     It  is  enough  to  state  the  facts  from 
which  a  right  or  a  duty  arises.2 
No  natural  There  is  no  natural,  or  common  law,  right  of  support  for 

port  to  land     surface  land  by  subjacent  water.     The  question  is  one  of  some 
by  subjacent   complexity,  and  involves  important  considerations,  and  before 

water 

it  can  be  satisfactorily  answered  the  conflicting  rights  of 
neighbouring  landowners  must  be  reconciled  ;  and  it  is  difficult 
to  say  which  ought  to  give  way  to  the  other.  On  the  one  hand, 
there  is  the  landowner  who,  by  virtue  of  the  maxim,  "  Cujus 
est  solum,  ejus  est  usque  ad  inferos,"  claims  the  right  to  do 
what  he  pleases  on  his  land  ;  and  on  the  other,  there  is  his 
neighbour  who,  relying  on  the  maxim,  "  Sic  utere  tuo  id  alienum 
non  Icedas,"  claims  that  the  support  which  nature  has  provided 
for  his  land  shall  not  be  interfered  with. 
roppleivcll  v.  The  question  was  considered  in  Pojtylewell  v.  Hodkinson.2 
In  that  case  the  plaintiff's  cottages,  which  stood  on  marshy 
land,  had  been  let  down  and  injured  owing  to  the  subjacent 
water  having  been  drawn  off  by  extensive  excavations  in 
similar  land  of  the  defendant's.  The  land  would  have  subsided 
even  it'  no  buildings  had  been  erected  on  it. 

It  was  decided  that,  irrespective  of  grant,4  there  is  no 
natural  right  of  support  to  land  from  underground  water,  and 
I  li«-  aci  i<»n  failed. 


1    Manchester    Corporation    v.    New  I 'mis  %-.  Treharne  (1881),  •>  App,  Cas., 

Moat  collier;/   Co.,    Ltd.   (1906),  2  Ch.,  160  j     Dixon   v.    White  (1883),   S  App. 

.>«". »  :   i  1008)  App.  Cas.,  I  it.  Cae.,  833. 

-  Humphries  v.   Brogden   (I860),    l_'  •'  (1869)  I-  R.,  t  Ex.,  248. 

i.i    13.,  739  ;  20  L.  J.  Q.  B.,  10 ;   Tiext  \ .  '  As  to  au  easement  in  such  a  i  ise, 

Cill  (1872),    L.   ):..   7  Oh.   App.,   ii!>'.>  ;  see  supra,  Chap.  Ill,  Part  IV,  A  (2),  (fc). 
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In  his  judgment,  Cockburn,  C.J.,  said  '  :  "  Although  there 
is  no  doubt  that  a  man  has  no  right  to  withdraw  from  his 
neighbour  the  support  of  adjacent  soil,  there  is  nothing  at 
common  law  to  prevent  his  draining  that  soil  if,  for  any 
reason,  it  becomes  necessary  or  convenient  for  him  to  do 
so." 

For  many  years  this  decision  was  accepted  without  question 
as  an  authority  for  the  proposition  that  under  no  circumstances 
could  there  be  such  a  right  of  support. 

But  recently  it  has  been  questioned  2  whether  the  decision 
can  be  taken  as  iinally  laying  down  any  such  unqualified  rule, 
or  as  doing  anything  more  than  imposing  a  limitation  of  the 
right  which  would  follow  from  the  doctrine  of  sic  utere  tuo  ut 
alienum  non  Icedas  being  driven  to  its  extreme  logical  conclusion. 
But  notwithstanding  these  and  other  comments  on  it,3 
Popjjlewell  v.  Hodkinson  has  never  been  dissented  from  and, 
accordingly,  must  still  be  regarded  as  a  clear  authority  that 
there  is  no  obligation  at  common  law  so  to  deal  with  land  as 
not  to  draw  off  subjacent  water  supporting  a  neighbour's 
surface  land.4 

And  this  conclusion  seems  consistent  with  the  English 
authorities  and  right  in  principle.3 

1  Ubi  sup.  at  p.  251.  the  decision  in  Popplcwell  v.  Hodkinson 

2  Jordeson,  v.  Sutton,  etc.,  Gas  Co.  is  not  applicable  to  the  case  of  support 
(1899),  2  Ch.,  217,  239,  242,  243.  by  wet  sand  or  running  silt,  Jordeson  v. 

3  See  per  Jessel,  M.R.,  in  Rigby  v.  Sutton,  etc.,  Gas  Co.,  ubi  sup.,  or  by  a 
Bennett  (1882),  21  Ch.  D.,  559  (563),  natural  stratum  of  asphaltum  or  pitch, 
(564).  Trinidad  Asphalt  Co.  v.  Ambard  (1899), 

4  See  per  Vaughan  Williams,  L.J.,  in  A.  C,  594. 

Jordeson  v.  Sutton,  etc.,  Gas  Co.,  ubi  sup.  5  Jordeson  v.  Sutton,  etc.,  Gas  Co.,  ubi 

at  p.  247,  and  English  v.  Metropolitan       sup.  at  p.  248. 
Water  Board  (1907),  1  K.  B.,  588.     But 
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Part  I. — Generally. 

In  previous  chapters  some  of  the  various  methods  where- 
by easements  come  into  existence  have  been  incidentally 
referred  to. 

In  this  chapter  it  is  proposed  to  discuss  certain  particular 
methods  of  acquisitions,  prefacing  such  discussion  with  some 
observations  of  a  general  character. 

Theoretically,  all  methods  of  acquisition  lie  in  grant,  whether  Theoretically 
express,  or  implied  from  the  acts  of  parties  or  surrounding  ylc  ^'^'^Vt  S 
circumstances,  or  presumed  from  long  user,  or  as  arising  by 
prescription. 

And  a  grant  may  consist  either  in  the  creation  of  the  rights  Creation, 
themselves  (as  where  A  and  B  being  adjoining  landowners,  A 
grants  B  a  right  of  way  over  his  land),  or  in  the  transfer  of  the  Transfer, 
dominant  tenement  without  the  use  of  restrictive  words. 

But  this  power  of  creation  by  grant  is  subject  to  the  quali-  Reservation 
fication  that  the  grantor  of  an  intended  servient  tenement 
cannot  in  law  create  a  new  easement  in  his  own  favour  by  mere 
reservation,  though  if  the  deed  is  executed  by  both  parties,  the 
reservation  will  be  held  to  operate  as  a  grant  of  the  easement 
to  the  grantor  of  the  land,1  as  Tindal,  C.J.,  said,  in  Durham  and 

1  But  in  equity  it  is  not  essential  that  both  of  them,  Walsh  v.  Lonsdale  (1882), 

a  deed  which  merely  panics  into  effect  21  Ch.  D.,  9.     And  see  May  v.  Belleville 

a  previous  agreement  should  be  executed  (1905),  2  Ch,,  605. 
by  both  parties  in  order  to  be  binding  on 
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Sunderland  Railway  Co.  v.  Walker  l  :  "  A  right  of  way  cannot, 
"  in  strictness,  be  made  the  subject  either  of  exception  or 
"''  reservation.  It  is  neither  the  parcel  of  the  thing  granted, 
"  nor  is  it  issuing  out  of  the  thing  granted,  the  former  being 
"  essential  to  an  exception,  and  the  latter  to  a  reservation.  A 
"  right  of  way  reserved  (using  that  word  in  a  somewhat  popular 
"  sense)  to  a  lessor,  as  in  the  present  case,  is,  in  strictness  of 
"  law,  an  easement  newly  created  by  way  of  grant  from  the 
"  grantee  or  lessee,  in  the  same  manner  as  a  right  of  sporting 
"  or  fishing." 
Under  Indian  Any  one  having  an  interest  in  land  may  create  an  easement 
ACt>  over  it  in  the  circumstances  and  to  the  extent  in  which,  and  to 

which,  he  may  convey  such  interest.2 
Under  Section  8  of  the  Transfer  of  Property  Act,   IV  of  1882, 

SopeitvAct  Provides   that   unless   a    different   intention   is   expressed   or 
necessarily  implied,3  a  transfer  of  property  passes  forthwith  to 
the  transferee,  all  the  interest  which  the  transferor  is  then 
capable  of  passing  in  the  property,  and  in  the  legal  incidents 
thereof,  and  that  such  incidents  include,  where  the  property  is 
land  or  a  house,  the  easements  annexed  thereto. 
This  provision  is  limited  to  transfers  inter  vivos. 
Comments  in         Section  8  of  Act  IV  of  1882,  and  section  5  of  Act  V  of  1882 
Sharpe.  '         have  been  commented  upon  as  follows  by  the  Allahabad  High 
Court  in  the  case  of  Wiitzler  v.  Sharpe  4  :   "  Under  section  8  of 
"  Act  IV  of '1882  the  easements  which  may  pass  on  a  transfer 
"  of  land  or  a  house  are  the  '  easements  annexed  thereto.'  ' 


1  (1842)  2  Q.  B.,  940,  967  ;  S7R.R.,  317  (331);  Birmingham,  etc.,  Co.  v. 
842.  Ross    (1888),    38    Ch.    D.,    295    (308)  ; 

2  See  I.  E.  Act,  s.  8,  App.  VII.  But  Broomfield  v.  Williams  (1897),  1  Oh., 
it  is  clear  thai  a  power  to  sell  land  does  602,  which  refer  to  the  corresponding 
not  give  power  to  grant  an  easement  words  used  in  s.  6  of  the  Conveyancing 
over  it,  In  re  Barrow-in-Furness  and  and  Law  of  Property  Act,  1881.  As  to 
Idtirlin-ifiH's  Contract  (1903),  1  Oh.,  339.  the  right  of  a  vendor  to  have  the  general 
N<.r  can  an  easement  of  way  arise  by  words  implied  by  the  Act  limited,  see 
implied  grant   in  favour  of  an  existing  Re  Peck  v.  London  School  Board  (1893), 

over  land  outside  his  lease  if  he  2  Ch.,  315  ;  Be  Hughes  v.  Ashley  (1900), 

is  entitled  t"  call  for  a  lease  of  it.  Eudd  2  Ch.,  595;    Re   Wal/msley  atal  Shaw's 

\    Bowl    (1912),  2  Ch.,  60,  67.  Odntract  (1917),  1  Ch.,  93. 

3  As  !•■  the  effeel  of  these  words,  see  «  (1893)  I.  L.  R.,  15  All.,  270. 
Beddington  v.  Attlee  (1887),  35  <'h.  lx, 
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"  What  moaning  the  Indian  Legislature  intended  to  express 
"  by  the  use  of  the  word  '  annexed  '  in  section  8  of  the  Act,  it 
"  is  impossible  to  ascertain." 

"It  is  not  in  this  connection  at  least  an  ordinary  term  of 
"  law,  and  Act  IV  of  1882  does  not  define  it." 

"  It  may  be  assumed  from  Dr.  Whitley  Stokes'  introduction 
"to  Act  IV  of  1882,  in  his  edition  of  the  Anglo-Indian  Codes, 
"  that  the  statute  44  and  45  Vict.,  Chap.  41, l  was  before  the 
"  Legislature  in  India,  or  its  advisers,  when  Act  IV  of  1882 
"  was  passed  ;  yet  the  Indian  Legislature  for  some  reason  did 
"  not  think  it  advisable  to  use  in  section  8  of  Act  IV  of  1882, 
"  the  plain  language  of  section  G  of  44  and  45  Vict.,  Chap.  41. 
"  Possibly  it  was  not  intended  to  extend  to  India  the  broad 
"  principles  of  what  appear  to  be  justice,  equity,  and  good 
"  conscience  to  be  found  in  section  6  of  44  and  45  Vict.,  Chap. 
"  41.  The  latter  section,  so  far  as  is  material  for  purposes  of 
"  comparison,  is  as  follows  "  :— 

"  '  (2)  A  conveyance  of  land,  having  houses  or  other  buildings 
"  '  thereon,  shall  be  deemed  to  include,  and  shall  by  virtue  of 
"  'this  Act  operate  to  convey  with  the  land,  houses,  or  other 
"  '  buildings,  all  outhouses,  erections,  fixtures,  cellars,  areas, 
"  '  courts,  courtyards,  cisterns,  sewers,  gutters,  drains,  ways, 
"  '  passages,  lights,  watercourses,  liberties,  privileges,  ease- 
"  '  ments,  rights  and  advantages  whatsoever,  appertaining  or 
'•'  'reputed  to  appertain  to  the  land,  houses,  or  other  buildings 
"  '  conveyed,  or  any  of  them,  or  any  part  thereof,  or  at  the 
"  '  time  of  conveyance  demised,  occupied,  or  enjoyed  with,  or 
"  '  reputed  or  known  as  part  or  parcel  of,  or  appurtenant  to,  the 
"  'lands,  houses,  or  other  buildings  conveyed,  or  any  of  them, 
"  'or  any  part  thereof.'  " 

"  '  (4).  This  section  applies  only  if  and  as  far  as  a  contrary 
"  '  intention  is  not  expressed  in  the  conveyance,  and  shall 
"  'have  effect  subject  to  the  terms  of  the  conveyance,  and  the 
"  'provisions  therein  contained.'  " 

"  Whether  it  was  intended  by  section  8  of  Act  IV  of  1882 

1  Conveyancing  and  Law  of  Property  Act,  1881. 
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"  to  apply  the  broad  principles  of  justice,  equity,  and  common- 
"  sense  to  be  found  in  sub-sections  (2)  and  (4)  of  section  G 
"of  44  and  45  Viet.,  Chap.  41,  is  a  matter  uncertain,  and 
"  impossible  of  ascertainment  from  an  examination  of  section 
"  8  of  Act  IV  of  1882." 

"  The  same  word  '  annexed'  is  used  in  the  illustrations  to 
"  section  5  of  Act  V  of  1882.1  As  Act  IV  of  1882  and  Act 
'  Y  of  1882  were  passed  in  the  same  session  of  the  Indian 
"  Legislature  and  received  the  assent  of  the  Governor- General 
"  on  the  same  day,  viz.  on  the  17th  February,  1882,  it  might 
"  be  expected  that  some  light  as  to  the  meaning  of  a  word 
"  common  to  the  two  Acts  might  be  obtained  by  a  comparison 
•'•'  of  the  two  Acts.'' 

It  should  be  observed  that  section  19  of  the  Indian  Ease- 
ments Act  applies  the  provisions  of  section  8  of  the  Transfer 
of  Property  Act  to  devolutions  as  well  as  transfers.2 

In  the  same  case  3  the  separate  and  combined  effects  of 
section  8  of  Act  IV  of  1882,  and  sections  5,  13,  and  19  of  Act 
V  of  1882,  are  discussed  as  follows  :— 

"  If  the  words  '  annexed  '  and  '  easements  '  are  used  with 
"  the  same  common  meaning  in  section  8  of  Act  IV  of  1882, 
"  and  in  section  5  of  Act  V  of  1882,  we  have,  in  cases  not 
"  falling  within  section  19  of  Act  V  of  1882,  this  extraordinary 
"  result  that  on  a  transfer  of  a  house  an  easement,  whether  it 
'"  was  continuous  or  discontinuous,  apparent  or  non-apparent, 
"  so  long  as  it  was  one  of  the  '  easements  annexed  '  to  the 
"  house,  would,  by  virtue  of  section  8  of  Act  IV  of  1882,  pass  to 
'"the  transferee  'unless  a  different  intention  is  expressed  or 
'  necessarily  implied,'  and  yet  when  we  turn  to  Act  No.  V  of 
'  1882,  which  more  exclusively  and  exhaustively  deals  with 
"  easements,  we  find  that  the  same  easement,  if  it  was  not 
"continuous  and  apparent,  although  it  was  necessary  for 
"  enjoying  the  subject  as  it  was  enjoyed  when  the  transfer  took 
"  effect,  and  although  it  was  an  easement  annexed  to  the  house, 


1  The  1 1 M I i. i  ii  Basements  Act,  see  Appa       possible  intention  of  the  section,  and  of 
VII.  s.  8  of  the  Transfer  of  Property  Act. 

\[>|..  VII,  and  infra,  us  to  the  :1  Ubi#up-  "*  !'■  287. 
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"would  not  under  section  13  of  Act  V  of  1882  pass  to  the 
"  transferee.  Yet  we  presume  that  the  Legislature  could  not 
"have  intended  that  in  cases  not  falling  within  section  19  of 
"  Act  V  of  1882,  an  easement  which  would  not  on  a  transfer 
"  of  property  pass  by  virtue  of  section  13  of  Act  V  of  1882, 
"  might  pass  by  virtue  of  Act  IV  of  1882.  In  section  19  of 
"  Act  V  of  1882,  which  applies  to  the  transfer  or  devolution  of 
"  a  heritage  which  at,  and  prior  to,  the  time  of  transfer  or 
"  devolution  was  a  dominant  heritage,  the  same  generic  word 
"  '  easement '  is  used,  and  is,  by  the  illustration  to  that  section, 
"  applied  to  a  case  in  which  '  A  '  has  certain  land  to  which  a 
"  right  of  way  is  '  annexed.  .  .  .'  " 

"  In  order  to  guard  against  its  being  suggested  that  we 
"  have  carelessly  read  sections  5  and  13  of  Act  V  of  1882,  it  is 
"  necessary  to  point  out  that,  although  the  only  apparent 
"  object  of  section  5  was  to  provide  definitions,  by  inclusion 
"  and  exclusion,  of  the  words  '  continuous  '  and  '  apparent  ' 
"  used  in  section  13,  none  of  the  illustrations  to  section  5  seem 
"to  be  strictly  applicable  to  any  easement  provided  for  by 
'•  section  13.  For  instance,  illustrations  (a)  and  (c)  to  section 
"  5,  which  are  respectively  illustrations  of  a  continuous  ease- 
"  ment,  and  of  an  apparent  easement,  assume  the  existence 
"of  a  dominant  and  servient  tenement  and  a  several  owner- 
"  ship,  but  clauses  (b),  (d),  and  (/)  of  section  13  apply  to  ease- 
"  ments  necessary  for  enjoying  the  subject  or  the  share,  which 
"  were  apparent  and  continuous  at  or  before  the  time  where  a 
"  several  ownership  and  a  dominant  and  servient  tenement 
"  were  created  by  the  transfer,  bequest,  or  partition  as  the  case 
"  might  be.  However,  although  the  illustrations  to  section  5 
"  are  not  apposite  to  the  cases  provided  for  hy  section  13,  the 
"  meaning  of  section  5  is  obvious." 

"  It  is  obvious  from  what  we  have  pointed  out  that  from  a 
"  comparison  of  Act  IV  of  1882  and  Act  V  of  1882,  confusion 
"  and  not  light  is  obtained  as  to  the  meaning  to  be  attached  to 
"  the  word  '  annexed  '  as  used  by  the  Legislature.  It  is  also 
"  obvious  that  if  Act  V  of  1882  applied  in  this  case  and  were  to 
"  be  considered  as  the  governing  Act  and  as  limiting,  so  far  as 
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Possible 
intention  of 
s.  19  of 
Indian  Ease- 
ments Act, 
and  s.  8  of 
the  Transfer 
of  Property 
Act. 


"  easements  are  concerned,  section  8  of  Act  IV  of  1882,  no 
"  right  of  way  over  the  path  in  question  passed  to  the  plaintiffs 
"  as  an  incident  of  the  transfer,  unless  the  way  was  an  ease- 
"  ment  of  necessity  as  distinguished  from  an  easement  apparent 
"  and  continuous  and  necessary  for  the  enjoyment  of  the 
"  CharlevUle  Hotel  property,  as  that  property  was  enjoyed 
"  when  the  transfer  took  effect  in  1886." 

Perhaps  a  possible  explanation  of  the  apparent  confusion 
is  to  be  found  in  the  view  that  section  19  of  the  Easements 
Act  is  intended  to  supplement  section  8  of  the  Transfer  of 
Property  Act,  and  that  both  sections  are  confined  to  easements 
in  the  strict  legal  sense,  that  is,  as  being  legally  appendant  or 
appurtenant  at  the  time  of  the  transfer  or  devolution,  and  do 
not  refer  to  easements  and  privileges  which  are  used  and  enjoyed 
with,  or  reputed  to  appertain  to,  the  property  without  being 
legally  appendant  or  appurtenant  thereto,  or  to  the  two  classes 
of  easements  covered  by  section  13  of  the  Easements  Act.1 

Independently  of  the  Indian  Easements  Act,  it  seems 
improbable  that  section  8  of  the  Transfer  of  Property  Act  is 
intended  to  refer  to  any  other  easements  than  those  which  are 


1  It  would  seem  that  easements 
legally  appendant  or  appurtenant 
wcu  hi,  by  virtue  of  s.  8  of  the  Transfer 
of  Property  Act  and  s.  19  of  the  Ease- 
ments Act,  pass  under  a  conveyance  or 
devolution  of  the  property  simply  with- 
out any  additional  words,  but  that 
casements  and  privileges  used  and 
enjoyed  with,  or  reputed  to  appertain 
to,  the  property,  but  not  legally  appen- 
dant  or  appurtenant  thereto,  would  not 
pass  under  a  conveyance  of  the  property 
without  the  use  of  express  or  general 
words,  except  in  so  far  as  they  would  do 
so  by  presumption  of  law  as  being 
apparent  and  continuous,  see  infra, 
Part  IV,  B.  But  see  the  suggestion  in 
II  titzler  v.  Sharpe,  I.  I..  R.,  L5  All.,  270 
(290),     that     the     principles    of    justice, 

equity,  and  good  conscience  embodied 
in  s.  6,  Bub-ss.  (1),  (2)  of  the  Conveyanc- 
ing and    Law   of   Property   A.ot,    L8S1, 

no  hi  be  ca lied  id  unle   ■  a  cont rary 

inti  nt  ion  we        \ I  or  necessarily 


implied  in  the  conveyance  (see  further, 
infra,  "  Acquisition  of  discontinuous 
"  easements  by  implied  grant  ").  In 
England  the  statutory  general  words 
which  a  conveyance  of  land  or  land  with 
buildings  is  deemed  to  include,  (see 
Conveyancing  Act,  1881,  s.  6  (1),  (2), 
embrace  not  only  all  legal  rights  and 
easements  in  existence  at  the  date  of  the 
conveyance,  but  all  advantages  and 
privileges  then  actually  enjoyed  with 
the  land  (see  (iale,  9th  Ed.,  p.  85),  not- 
withstanding that  the  enjoyment  may 
be  altogether  permissive  and  precarious, 

International  Tea  Stores  v.  Hobbs  (1903), 

2  Ch.,  105  ;  and  see  (Joiliriii,  v.  Sehireppes 
(1902),  1  Ch.,  926  (9:52)  ;  Quiche  v. 
Chapman  (1903),  I  Ch.,  059  (666)  ; 
Rudd  v.  Bowles  (1912),  2  Ch.,  60.  But 
they  will  not  cover  any  right  or  ease- 
ment which  the  vendor  had  no  power 
t<>  grant  at  the  tune  of  the  convey- 
ance, Godwin  v.  Schweppea ;  Quiche  \. 
Chapman,   nl>i  sup. 
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legally  appendant  or  appurtenant  to  the  dominant  tenement 
at  the  time  of  the  transfer. 

A  lessor  may  create  over  the  property  leased  by  him  any  Powei    oi 
easement  that  does  not  derogate  from  the  rights  of  the  lessee  ^Sagor  to 
as  such,  and  similarly  a  mortgagor  may  create  over  the  mort-  create  ease- 
gaged  property  any  easement  that  does  not  render  the  security 
insufficient.     But  a  lessor  or  mortgagor  cannot,  without  the 
consent  of  the  lessee  or  mortgagee,  create  any  other  easement 
over  such  property,  unless  it  be  to  take  effect  on  the  termination 
of  the  lease  or  the  redemption  of  the  mortgage.1 

A  tenant  may  create  an  easement  over  the  land  leased  to  Power  of 
him  for  the  term  of  his  lease  or  a  less  term,2  but  no  lessee  or  create 
other  person  having  a  derivative  interest  may  create  over  the  easements, 
property  held  by  him,  as  such,  an  easement  to  take  effect  after 
the  expiration  of  his  own  interest  or  in  derogation  of  the  right 
of  the  lessor  or  superior  proprietor.3 

An  easement  may  be  acquired  in  respect  of  a  tenement  for  By  whom 
the  advantage  or  benefit  whereof  the  right  comes  into  existence,  may  be 
either  by  the  owner  of  such  tenement  or  on  his  behalf  by  any  acquired. 
person  in  possession  thereof.1 

And  one  of  two  or  more  co-owners  of  immoveable  property 
may,  as  such,  with  or  without  the  consent  of  the  other  or 
others,  acquire  an  easement  for  the  beneficial  enjoyment  of 
such  property.5 

Though   (subject  to  certain  exceptions)   a  tenant   cannot  Limited 
by  user  or  prescription  acquire   an  easement  for  a  term  of  acquisition 
years  in  respect  of  the  property  comprised  in  the  lease,6  he  can  by  a  tenant, 
by  express  grant,   or  necessary  implication  therefrom,   have 
such  an  easem&nt  commensurate  with  his  lease.7 

1  See  I.  E.  Act,  s.  10,  App.  VII.  (first  para,),  App.  VII. 

2  See  I.  E.  Act,  s.  8,  ill.  (a),  App.  VII.  s  See  I.  E.  Act,  s.  12  (second  para)., 

3  See  I.  E.  Act,  s.  1 1 ,  App.  VII.     This      App.   VII. 

corresponds     with     the     English     law  6  See  infra  Chap.  VII,  Part  I,  B,  and 

according  to  which  a  tenant  for  years  Parts  II  and  III. 

or  for  life  cannot  so  bind  the  inheritance.  7  Krislna    Ayyan     v.      Vencatachella 

4  Ackroyd  v.  Smith  (1850),  10  C.  B.,  Mudali,  ubi  sup.  ;  Wheaton  v.  Maple  tfc 
164  ;  19  L.  J.  C.  P.,  315  ;  Kristna  Ayyan  Co.  (1893),  3  Oh.,  48,  62,  63  ;  May  v. 
v.  Vencatachella  Mudali  (1872),  7  Mad.,  Belleville  (1905),  2  Ch.,  605  (611).  See 
H.  C.  at  p.  64  ;  Kilgour  v.  Gaddes  (1904),  also  Kilgour  v.  Gaddes,  ubi  sup. 

1  K.  B.,  457  i    I.  E.  Act,  ss.  4  and   12 
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Booth  v. 
Alcock. 


But  no  lessee  of  immoveable  property  can  acquire1  for  the 
beneficial  enjoyment  of  other  immoveable  property  of  his  own, 
an  easement  in  or  over  the  property  comprised  in  the  lease.2 

Affirmative  easements  are  usually  created  by  grant  and 
negative  easements  by  covenant.3 

Any  form  of  words,  when  properly  construed  with  the  aid 
of  all  that  is  legitimately  admissible  to  aid  in  the  construction 
of  a  written  document,  may  indicate  an  agreement  and,  when 
under  seal,  constitute  a  covenant,  and  a  covenant  may,  if  it 
is  necessary  in  order  to  carry  out  the  intention,  operate  as  a 
grant.4 

There  is  a  very  material  difference  in  equity  between  a 
grant  of  an  easement  in  general  terms  and  an  agreement  that 
the  easement  shall  continue  for  a  particular  term  or  a  representa- 
tion that  the  grantor  has  power  to  grant  for  such  term.  In  the 
former  case  the  grant  will  be  restricted  to  what  the  grantor  has 
the  power  to  grant,  and  will  not  extend  to  anything  which  he 
may  subsequently  acquire,  whereas  in  the  latter  case  the  grant 
will  extend  to  any  interest  subsequently  acquired. 

Thus,  in  Booth  v.  Alcock,5  a  lessor  granted  a  lease  for  twenty- 
one  years  of  a  house  "  together  with  all  edifices,  buildings, 
"ways,  lights,  sewers,  watercourses,  rights,  easements. 
"  advantages,  and  appurtenances  thereto  belonging,  or  therewith 
"  used  or  enjoyed."  At  the  time  of  the  grant  he  held  an  adjoin- 
ing house  for  a  term  of  years.  He  subsequently  acquired  the 
reversion  expectant  on  the  term  in  the  adjoining  house  ;    and 


1  Otherwise  than  by  express  arrange- 
ment with  his  landlord  or  necessary 
implication  t  herefrom,  for  it  is  contrary 
i.,  tii  -t  principles  for  a  tenant  to  pre- 
scribe against  his  landlord,  see  Gay  ford 
v.  Moffatt  (1808),  L.  K.,  1  Ch.,  U3  ; 
Outram  v.  Maude  (1881),  IT  Ch.  1)., 
391. 

-  1.  E.  Act,  s.  \2  (third  para.),  App. 
VII.  The  effect  of  this  section  is  to 
neutralise,  so  far  us  it  goes,  the  omission 
of  the  words  "  tut  of  right  "in  connection 
with  tin  acquisition  bj  b  tenant  ol  easi  - 
mi  hi    of  lighl  and  air,  and  of  support 


tinder  s.  15,  but.  apparently,  it  would 
still  be  open  to  a  tenant  to  acquire  such 
prescript  ive  easements  in  respect  of  the 
land  comprised  in  his  tenancy  over  other 
land  belonging  to  his  landlord  or  any 
ot  her  person,  whet  her  the  servient  tene- 
ment were  in  possession  or  in  lease,  see 
this  question  further  considered  in  Chap. 
VII,  Part  I,  B,  and  Part  II. 

a  I  in  I  in  a  v.  Angus  (1881),  6  App.  Cas. 
at   p.   782. 

1  RiMsellv.  Watts(l883),  LOApp.Cas. 

at     p.     (ill. 

;>  (is?:*)  L.  K.,  8  ch.  App.,  (id:;. 
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after  the  expiration  of  the  term  he  proceeded  to  build  on  the 
site  of  the  adjoining  house  in  a  manner  which  might  interfere 
with  the  lights  of  the  demised  house,  such  lights  not  being 
ancient  lights.  In  a  suit  to  restrain  him  from  so  building,  it 
was  held  by  the  Appeal  Court  (reversing  the  decision  of  Malins, 
V.C.)  that  the  lessor  was  not  by  his  grant  prevented  from  so 
building. 

This  and  later  cases  l  establish  that  in  the  absence  of 
contract  or  representation,  the  rule  that  a  man  may  not 
derogate  from  his  own  grant  binds  only  the  interest  which  the 
grantor  has  in  the  adjoining  property  at  the  time  of  the  grant. 

But  if  a  person  grants  an  easement  upon  the  representa-  Estoppel  in 
tion  that  he  has  the  title  to  do  so  and  he  has  not  the  title  at  Merest 
the  time  of  the  grant,  but  subsequently  acquires  it,  the  ease-  subsequently 
ment  so  granted  attaches  to  the  newly-acquired  property  and  Lantor  of 
the  conveyance  operates  by  way  of  estoppel  against  the  denial  easement, 
of  the  right.2 

The  grant  of  an  easement  is  void,  if  it  is  at  variance  with  Grant  of  ease- 
the  provisions  or  objects  of  an  act  of  the  legislature,3  or  (in  the  at  varianue 
case  of  a  company)  is  inconsistent  with  the  purpose  for  which  the  with  an  act 
company  was  incorporated.4  legislature. 

Thus,  the  alienation  by  a  railway  company  of  a  right  of 
way  over  land  taken  and  used  by  it  for  the  purpose  of  a  railway 
and  its  works  has  been  held  to  be  ultra  vires.5 

But  this  principle  cannot  be  so  applied  as  to  prevent  a  Limits  of  the 
company  from  using  the  land  acquired  by  it  in  any  way  which  PrmclPe- 
is  not  incompatible  with  the  purposes  for  which  the  company 
was  constituted.6 

1  See    Godwin    v.    Scihweppes,    Ltd.  Neaverson  v.  Peterborough  Rural  District 
(1902),    1    Ch.,    926    (932);     Quicke  v.  Council  (1902),  1  Ch.,  557.     The  same 
Chapman    (1903),    1    Ch.,    659    (666);  applies  to  any  illegal  grant ;    prescrip- 
Davis  v.    Town     Properties  Investment  tion  cannot  run  in  such  a  case,  Ibid. 
Corporation,  Ltd.  (1903),  1  Ch.,  797.  4  McEvoy  v.  G.  N.  Ry.  Co.  (1900), 

2  Rowbotham  v.   Wilson  (1857),  8  E.  2  1.  R.,  325. 

&  B.  at  p.  145,  and  see  Booth  v.  Alcock,  5  Muliiner  v.  Midland  Ry.  Co.,   ubi 

ubi  sup.     And  cf.  Transfer  of  Property  sup. 

Act,  IV  of  1882,  s.  43,  App.  VI.  6  Foster  v.  London,  Chatham  &  Dovt  r 

3  See  Mulliner  v.  Midland  Ry.  Co.  Ry.  Co.  (1895),  1  Q.  B.,  711.  And  see 
(1879),  11  Ch.  D.,  611  j  McEvoy  v.  Bayley  v.  Great  Western  Ry.  Go.  (1884), 
G.    X.    Ry.    Co.    (1900),  2    I.    R.,  325;  26  Ch.  D.,  434,  450. 
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Grant  may  be 
valid  where 
subject  of 
easement 
divisible. 


Att.-Gcnl.  v. 
Corporation  of 
Plymouth. 


Such  an  ease 
ment  acq  un- 
able by  pre- 
scription. 


Extent  of 
covenant  for 
quiet  enjoy- 
m<  at. 


Though  the  grant  of  an  casement  is  of  no  effect  if  in  con- 
travention of  the  powers  of  the  company  and  of  the  purposes 
for  which  it  is  constituted,  yet  if  the  subject  of  the  easement 
be  capable  of  division  in  such  a  way  as  after  the  public  require- 
ments have  been  fully  satisfied  to  be  applicable  to  private 
use,  then  the  grant  will  be  valid  to  such  extent. 

Thus,  in  Attorney-General  v.  The  Corporation  of  Plymouth,1 
the  Corporation  having  been  empowered  by  Act  of  Parliament 
to  construct  a  watercourse  for  the  purpose  of  supplying  the 
ships  in  the  harbour  of  Plymouth  and  the  town  of  Plymouth 
with  water,  leased  a  portion  of  their  interest  in  the  watercourse 
for  the  benefit  of  certain  mills  which  had  been  erected  thereon. 

It  was  held  by  the  Master  of  the  Rolls  that  as  the  Corpora- 
tion had  undertaken  the  performance  of  a  public  trust  and 
duty  and  could  not  lawfully  divest  themselves  of  the  means  or 
any  part  of  the  means  of  fully  performing  that  duty  and 
executing  that  trust,  all  that  was  conveyed  or  was  meant  to  be 
conveyed  by  the  deed  was  so  much  water  as  remained  after 
the  public  purposes  of  the  Act  had  been  satisfied. 

It  seems  that  an  easement  of  the  limited  character  just 
considered  can  be  acquired  by  prescription.'2 

As  the  grant  of  an  easement  which  affects  the  same  servient 
tenement  as  that  over  which  a  previously  existing  easement 
has  been  created  holds  good  provided  the  enjoyment  of  the 
later  easement  does  not  interfere  with  that  of  the  earlier,  so  it 
is  stating  the  same  proposition  in  another  way  to  say  that  a 
later  grant  cannot  derogate  from  an  earlier  grant,  and  if  at 
variance  with  it  is  void  as  against  the  first  grantee.3 

Though  a  covenant  for  quiet  enjoyment,  either  express  or 
implied,  will  extend  to  an  easement  part  and  parcel  of  the 
grant,1  it  will  not  increase  or  enlarge  the  easement.5 


1  (1st:.)  9  Beav.,  t;7. 

8  Qrand  Junction  Canal  Co.  v.  Petty 

(1888),  21   Q.  I'..  I)..  273.     This  was  a 

i    i  public  right  <>!'  way  acquired 

by  dedical  ion,  bul  I  he  principle  is  the 

Barne. 

8  Mundy  v.  Dufa  "J  Rutland  (1883), 


23  cii.  I).,  81. 

■'  See  Gale  ""   Easements,  I'tli  Ed., 

p.  Sli. 

'-  Letch  v.  Schweder  (1874),  L.  R., 
9  Ch.  App.  al  p.  171.  See  also  Booth  v. 
Mcnrk  (1873),  L.  R.,  8  Ch.  App.,  663  • 
Robinson  v.  KiVoert  (1889),  \\  Oh.  1).. 
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Thus,  in  the  grant  of  an  easement  of  light  and  air  a  covenant 
for  quiet  enjoyment  would  not  enlarge  the  casement  beyond 
the  ordinary  right  known  to  the  law. 

It  would,  of  course,  be  possible  to  insert  in  any  covenant 
words  of  enlargement,  as  if  in  a  grant  of  an  easement  of  light 
and  air  a  covenant  were  inserted  that  the  grantee  should  fully 
enjoy  the  house  with  an  uninterrupted  view  from  his  drawing- 
room  windows  over  the  existing  land  of  the  grantor.  In  such 
case  there  would  be  a  larger  right  than  had  previously  been 
granted,  and  damages  might  be  recovered  at  law  if  the  grantor 
broke  the  covenant,  and  an  injunction  would  be  granted  in 
equity  against  him  if  he  intended,  to  break  it,  or  against  the 
person  claiming  under  the  grantor  if  he  took  with  notice  of 
the  covenant.1 

An   implied   covenant   for   quiet    enjoyment   arises   where  implied  cove 
a  grant  of  land  has  been  made  for  a  particular  purpose  either  mmt ' lor. 

....  quiet  enjoy- 

appearing  in  the  grant  itself  or  to  which  it  was  in  the  knowledge  ment. 
or  contemplation  of  the  parties  that  the  land  would  be  applied.2 

In  such  a  case  the  grantor  is  under  an  obligation  to  abstain 
from  doing  anything  on  adjoining  land  belonging  to  him  which 
would  prevent  the  land  granted  from  being  used  for  the  purpose 
for  which  the  grant  was  made,3  even  though  such  obligation  may 
restrict  the  user  of  his  own  land  further  than  can  be  explained  by 
the  implication  of  an  easement  known  to  the  law.4 

This  really  amounts  to  the  same  thing  as  saying  that  a 
grantor  shall  not  derogate  from  his  own  grant.5 

88  ;   Aldin  v.  Latimer,  Chirk,  Muirhcad  Ltd.,  ubi  sup, 

&   Co.   (1894),   2   Ch.,    437  ;    Davis  v.  *  Browne   v.    Flower,    ubi    sup.    per 

Town    Properties    Investment    Corpora-  Parker,  J.,  quoting  Aldin  v.  Latimer* 

tion,  Ltd.  (1903),  1  Ch.,  797.  Clark,  Muirhcad  &  Co.,  ubi  sup.  (a  right 

1  Leech  v.  Schweder  (1874),  L.  R.,  9  to  the  uninterrupted  access  of  air 
Oh.  App.,  463.  though  not  coming  through   a   defined 

2  Robinson  v.  Kilvert  ;  Aldin  v.  channel),  Grosvenor  Hotel  Co.  v. 
Latimer,  Clark,  Muirhead  &  Co.,  ubi  sup.  Hamilton  (1894),  2  Q.  B.,  836  (a  right 
See  also  Ly Melon  Times  Co.,  Ltd.  v.  to  prevent  vibrations  not  amounting 
Warners,  Ltd.  (1907),  App.  Gas.,  476;  to  a  legal  nuisance),  Herz  v.  Union 
Browne  v.  Flower  (1911),  1  Ch.,  219,  Bank  of  London  (1859),  2  Giff.,  686 
225,  226.  (a  right  to  light  for  a  special  purpose 

3  Ibid.  And  upon  similar  principles  requiring  an  extraordinary  amount  of 
the    grantee    may    be    equally    bound,  light). 

Lyttlelon  Times  Co.,  Ltd.  v.    Warners,  &  Robinson  v.  Kilvert,  ubi  sup.  at  p. 

P.E.  21 
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What  is  a 
breach  of  the 
covenant. 


Questions 
as  to  writing 
and  as  to 
registration. 
In  England. 


In  India. 


The  question  whether  there  lias  been  a  breach  of  a  covenant 
for  quiet  enjoyment  depends  upon  the  test  whether,  as  a 
question  of  fact,  the  quiet  enjoyment  of  the  land  has  or  has 
not  been  interrupted  ;  and,  where  by  the  acts  of  the  grantor, 
and  those  lawfully  claiming  under  him,  the  ordinary  and  lawful 
enjoyment  of  the  land  is  substantially  interfered  with,  the 
covenant  is  broken,  though  neither  the  title  to,  nor  the  possession 
of,  the  land  may  be  otherwise  affected.1 

It  may  be  asked  whether  it  is  essential  to  the  validity  of  an 
easement  that  it  should  be  in  writing. 

In  England  the  old  common  law  was  invariable  that  an 
express  agreement  to  create  an  easement  should  be  by  instru- 
ment under  seal,2  and  the  necessity  for  this  rule  was  due  to 
reasons  derived  from  the  feudal  and  statute  law.3 

The  strictness  of  the  rule  was,  however,  subsequently 
relaxed  by  the  introduction  of  the  equitable  principle  that 
where  an  agreement  had  been  made  and  acted  upon,  but  no 
grant  executed,  the  Court  would  not  decline  to  give  effect  to  the 
right  claimed  for  want  of  the  full  legal  title.4 

In  India,  there  has  been  some  question  as  to  how  far  writing 
and  registration  are  essential  in  the  case  of  easements. 

The  registration  provisions  of  the  Transfer  of  Property, 
Act  IV  of  1882  5  (which  must  be  read  as  supplemental  to  the 


95.  But  only  as  between  the  grantor 
and  the  grantee,  for  an  implied  cove- 
nant being  an  equitable  obligation 
would  not  bind  the  grantor's  assigns 
without  notice,  whereas  the  obligation 
not  to  derogate  from  a  grant  is  a  legal 
obligation  and  is  as  binding  on  the 
bor's  assigns  as  on  the  grantor, 
Cable  v.  7-v.v"/''  (1908).  1  Ch.,  259  ; 
Schwann  v.  Cotton  (1916),  2  Ch.,  459, 
469.  As  to  derogation  from  grant, 
see  further,  infra,  Part  IV,  13, 1,  (a),  (1). 
1  Sanderson  \.  Mayor  of  Berwick- 
upon-Tweed  (1884),  13  Q.  B.  I).,  547, 
651  ;  Robinson  v.  Kilvert,  ubi  sup.,  at 
pp.  96,  97  .  but  ...  i  Manch  />  r,  Sheffi*  /-/, 
,/,/./   i  Uy,  ( '».   \ .     I  ndi  i     " 

I  i  -■>■       2    Ch.,   394.      \'"i     i  mble  the 


interference  must  be  direct,  Davis  v. 
Town  Properties  Investment  Corporation, 
Ltd.,  ubi  sup.,  applied  in  Manner  v. 
Jumbil  [Nigeria)  'Tin  Mines,  Ltd. 
( 1 92 1 ),  1  Ch.  200.  There  must  be  some 
physical  interference  with  the  enjoy- 
ment of  the  demised  premises,  Browne  v. 
Flower  (1911),  1  Ch.,  219,  228. 

2  Gale  on  Easements,  9th  Ed.,  p.  U5. 
An  easement  being  an  incorporeal  here- 
ditament lay  in  grant  only  and,  therefore, 
was  only  to  be  created  by  deed.     Ibid. 

a  Hewlins  v.  Shippam  (1826),  5  15.  & 
Cr.,  221  ;  Krishna  v.  Bayappa  (1868),  l 
Mad.  II.  <'..  98. 

1  Duh  of  Devonshire  v.  Eglin  (1851), 
14  Beav.,  630. 

■■  s  ..  54,  12:;. 
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Registration  Act),1  when  taken  in  conjunction  with  section  6  (c), 
would  appear  merely  to  contemplate  the  transfer  of  an  existing 
easement  as  distinguished  from  the  creation  <>r  imposition  of  a 
new  easement ;  2  the  former,  it  is  to  bo  observed,  being  the  act 
of  the  dominant  owner  and  inseparable  from  flic  transfer  of 
the  dominant  tenement,3  while  the  latter  is  the  act  of  an  owner 
(who  thereby  becomes  the  servient  owner)  creating  or  imposing 
a  burthen  on  his  property  which  thereby  becomes  the  servient 
tenement. 

In  the  latter  case,  Dr.  Whitley  Stokes  in  his  Anglo-Indian 
codes  observes  that  no  instrument  in  writing  is  necessary.4 

In  cases  fulling  outside  the  Indian  Easements  Act  it  has  been 
said  not  to  be  necessary,6  and  it  is  not  required  by  the  Act  itself.6 

In  his  ear-lier  editions  the  Author  drew  attention  to  the 
distinction  above  referred  to  and  suggested  that  there  appeared 
to  be  nothing  in  the  existing  Indian  law  requiring  the  express 
grant  of  an  easement  (as  referring  to  the  actual  creation  of  the 
right)  to  be  in  writing  or  registered. 

This  view  has  now  been  adopted  by  the  Allahabad  High  Bhagrmn 
Court  in  the  case  of  Bhagwan  Salad  v.  Narsingh  Sahai 7  in  which  Narsingh 
it  was  decided  that  an  easement  can  be  created  without  a  Sahai. 
registered  instrument. 

Where  a  grant  is  not  in  writing,  it  is  a  question  of  fact  Effect  of  oral 
whether  the  effect  of  the  oral  communication  is  such  as  to£i°™mumoa" 
create  an  easement  or  a  mere  license.8 

Part  II. — By  Express  Grant. 

An    express    grant    is    that   whereby,    either    in    deed    or  Express  grant 
will,    the    intention    of    the    grantor    or    devisor    to    create, defined- 

1  Formerly,  Act  III.  of  1877,38.  3,  17,  Part  V,  p.  477.     A  verbal  promise,  or 
now,  Act  XVI.  of  1908,  ss.  2  (6),  17.  representation,  or  an  agreement  to  be 

2  See   Bhagwan    Sahai    v.    Narsingh  inferred  from  conduct,  is  sufficient  to 
Sahai  (1009),  I.  L.  K.,  31  All.,  612.  create  an  easement,  Collector  of  24  Per- 

3  See  Transfer  of  Property  Act,  IV.  gunnahs  v.  NobinChunder  Ghose  (1865), 
of  1882,  s.  6  (c).  3  W.  P.,  27. 

«  Vol.  I.,  p.  890.  e  Gazette   of  India    (1880),    July    to 

8  Krishna    v.    Rayappa,    ubi   sup.  ;  Dee.,  Part  V,  p.  477. 

Ponnusawmi  Tevar  v.  Collector  of  Ma-  7  (1909)  I.  L.  P.,  31,  All.,  612. 

dura  (1869),  5  Mad.  H.  C,  at  p.  22  ;  8  See  Krishna  v.  Rayappa,  ubi  sup. 
Gazette  of  India  (1880),  July  to  Dec, 


(     324     ) 

convey,  or  devise  an  easement  is  clearly  and  unequivocably 
expressed. 
No  particular        There  is  no  necessity  to  use  any  special  form  of  words,  so 
words neces-   iQUg  as  ^Q  WOrds  used  sufficiently  express  the  intention  of  the 
grantor  or  devisor. 

In  Rowbotham  v.  Wilson,1  Lord  Wensleydale  said  :  "It  is 
"  undoubted  law  that  no  particular  words  are  necessary  to  a 
"  grant  ;  and  any  words  which  clearly  shew  the  intention  to 
"  give  an  easement  which  is  by  law  grantable,  are  sufficient  to 
"  effect  that  purpose." 
Rule  of  con-  In  construing  an  express  grant  it  is  always  the  safest  and 

struction.        ]^est  course  to  give  words  free  from  ambiguity  their  plain  and 

ordinary  meaning.2 
Taylor  v.  Cor-  In  Taylor  v.  Corporation  of  St.  Helens,3  the  true  rule  of 
u7unT°fSl'  construction  is  stated  by  Jessel,  M.E.,  to  be  that  the  language 
of  the  particular  instrument  is  to  be  construed  according  to  its 
ordinary  meaning,  giving  to  technical  terms  their  technical 
meaning,  unless  a  context  is  found  such  as  to  preclude  the 
application  of  the  ordinary  rules  of  construction  which  would 
be  applied  to  the  original  expressions  standing  alone. 

The  meaning  of  the  instrument  must  be  ascertained 
according  to  the  ordinary  and  proper  rules  of  construction, 
and  if  the  meaning  cannot  be  ascertained  the  instrument  is 
void  for  uncertainty.4 

1  (I860)  S  H.  L.  C.  at  p.  362.  "  channel  pipe  or  drain  which  contains 

2  Buchanan  \.  Andrew  (1873),  L.  R.,  "  the  water;  and  it  may  be  the  land  over 
2  11.  L.  Sr.,  286  (298),  per  Lord  Claims-  "  which  the  water  flows — which  it  does 
ford.  "  mean  must  be  shewn  by  the  context, 

a  ( 1877)  0  Ch.  D.,  20  t.  "  and  if  there  is  no  context,  I  apprehend 

1    Taylor  v.  Corporation  of  St.  Helens,  "  thai  it  would  not  mean  anything  but 

ubi  sup.     In  this  case  there  had  been  a  "  the  easement,  a  right  to  the  flow  of 

granl   of    'all  and  singular  Hw  water-  "water."     It-    was    held    thatawater- 

"  courses,  dams,  and  reservoirs,  etc.,"  course    as    used    in    the    grant    was    a 

and  one  of  the  questions  raised  was  as  to  corporeal   hereditament,  and   bore  the 

the  meaning  oi  the  word  "  watercourse."      s tnd  "l'  i  lie  above  meanings,     in  the 

'I'.,  quote  from  the  judgment  :    "This  same  case  there  was  the  further  grant 

"  is  a  grant  of  a  watercourse ^.granl  "of  the  several  springs  and   streams 

a    watercourse  in    law.    especially  "of  water  flowing  into  or  feeding  the 

"  when  coupled  with  other  words,  maj  said  watercourses,  etc."     As  to  these, 

"  mean  .iin  one  of  three  things.   It  may  the  intention  imputed  to  the  grantor  was 

it-  oi  in  the  right  to  the  to  granl  them  as  definite  things,  as  they 

"running   of    water;    it    may    mean    the        were,     and     in     addition     to     the    water- 
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It  was  formerly  an  unquestioned  rule  of  construction  that  Rule  as  to 
when  the  meaning  of  a  grant  was  uncertain,  the  grant  was  tojjj^  m 
be  construed  most  strongly  against  the  grantor.1  Verba  being  con- 
chartarum  fortius  accijyiimtur  contra  proferentem.  But  this  rule  strongiy  J 
has  been  somewhat  severely  criticised  by  Jessel,  M.R.,  in  against 
Taylor  v.  Corporation  of  St.  Helens,2  as  follows  : — 

"...  I  will  take  the  liberty  of  making  an  observation  as 
"  regards  a  maxim  quoted  by  Mr.  Christie,  and  which  is  to  be 
"  found,  I  believe,  in  a  great  many  text-books,  and,  I  am 
"  afraid,  also  in  a  great  many  judgments  of  ancient  date,  and 
"  that  is,  that  a  grant,  if  there  is  any  difficulty  or  obscurity  as 
"  to  its  meaning,  is  to  be  read  most  strongly  against  the 
"  grantor.  I  do  not  see  how,  according  to  the  now  established 
"  rules  of  construction  as  settled  by  the  House  of  Lords  in  the 
"  well-known  case  of  Grey  v.  Pearson ,3  followed  by  Bodily  v. 
"  Fitzgerald,^  and  Abbott  v.  Middleton,5  that  maxim  could  be 
"  considered  as  having  any  force  at  the  present  day.  The 
"  rule  is  to  find  out  the  meaning  of  the  instrument  according 
"  to  the  ordinary  and  proper  rules  of  construction.  If  we  can 
"  thus  find  out  its  meaning,  we  do  not  want  the  maxim.  If, 
"  on  the  other  hand,  we  cannot  find  out  its  meaning,  then  the 
"  instrument  is  void  for  uncertainty,  and  in  that  case  it  may 
"  be  said  that  the  instrument  is  construed  in  favour  of  the 
"  grantor,  for  the  grant  is  annulled." 

But  between  the  two  extremes  stated  by  the  Master  of  the 
Rolls  there  lies  the  intermediate  case  of  an  instrument  equally 
capable  of  two  meanings.  In  such  a  case  authority  appears  to 
shew  that  the  meaning  most  unfavourable  to  the  grantor 
should  be  adopted  provided  no  harm  is  thereby  done.6 


course.     Also,   it  was  held  that  there  App.,  582. 
had  not  been  a  grant  of  all  the  water  2  (1877)  6  Ch.  D.,  2f>4. 

arising  in  or  falling  on  to  the  plaintiff's  3  (1857)  6  H.  L.  C,  61. 

land,   but  only  a  grant  of  the  water-  4  (1857)  6  H.  L.  C,  823. 

course  in  its  existing  state,  and  that,  5   (1858)  7  H.  L.  C,  OS. 

accordingly,    the    defendants    had    no  6  See  Elphinstone,  Norton,  and  Clark 

right   to   alter   or   enlarge  the  existing  on  Interpretation  of  Deeds,  pp.   93  et 

watercourse.  seq.  ;   Broom's  Legal  Maxims,  8th  Ed., 

1  See    Morris    v.    Edgington    (1810),  pp.  453,  454.     And  see  the  comments 

3  Taunt,  at    p.  30  ;  Wood  v.   Saunders  in    Goddard    on    Easements,    7th    Ed., 

(1875),  t-J  L.  J.  Ch.,  514;   L.  R.,  10  Ch,  p.  372. 
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Rights  ac- 
quirable by 
express  grant, 


Persons, 

otherwise 
incapable, 

can  acquire 
by  express 
grant. 


Definition  of 
implied 

grant. 


Implied 
devise. 

Distinction 
between 
acquisition 
of  discon- 
tinuous ease- 
mente  by 
implied  grant 
and  acquisi- 
tion of  ease- 
ments of 
necessity  and 
apparent 
and  con- 
tinuous ease- 
ments by 
presumed 
granl  or 
operal  ion  of 
law. 


Not  only  can  easements  proper  be  acquired  by  express 
grant,  but  also  many  rights  which  not  being  strictly  easements 
partake  of  the  nature  of  easements,  though  such  latter  rights 
cannot  be  made  the  subject  of  presumed  grants  by  operation 
of  law,  or  by  prescription.1 

So,  too,  certain  persons  who  arc  unable  to  acquire  case- 
ments by  the  two  latter  methods  of  acquisition,  con  acquire 
them  by  express  grant.2 

Part  III. — By  Implied  Grant. 

An  implied  grant,  in  the  sense  here  used,  is  a  grant  which 
arises  by  implication  from  the  language  of  the  particular 
instrument  construable  according  to  the  ordinary  rules  of 
construction,  one  of  which  is  that  the  circumstances  existing 
at  the  date  of  the  grant  may  be  looked  at  in  order  to  ascertain 
the  intention  of  the  parties.3 

In  this  respect  the  same  rules  of  construction  and  evidence 
are  applicable  to  a  devise  by  will.4 

Acquisition  by  implied  grant  in  the  sense  now  under  con- 
sideration is  usually,  but  not  necessarily,  connected  with  a 
severance  of  tenements  by  the  common  owner  thereof.  The 
expression  is  here  used  chiefly  in  connection  with  discontinuous 
easements,  such  as  easements  of  way,  and  must  not  be  confused 
with  the  acquisition  by  presumed  grant,  or  operation  oj  Jaw,  of 
easements  of  necessity5  and  apparent  and  continuous  easements6 
which  depends  solely  on  a  severance  of  tenements. 


1  See  supra,  Chap.  Ill,  Part  III,  B  ; 
Chap.  IV,  fait  II,  C. 

2  See   supra,    "  Limited    method    of 
acquisil  ion  by  a  tenant." 

\s  to  discontinuous  easements,  see 
infra  under  "  Acquisition  of  discontinue 
"  ous  easements  by  implied  grant,"  and 
ci,  ,p.  \  in.  Part  I,  C  (1).  As  to  other 
rite,  ■ '  Chap.  III.  Carts  I V  and 
V,  Chap.  VI,  Carl  IV,  B  I  (a)  (1),  Chap. 
\  I  li.  Part  I,  l'.(l),  Part  II.  Astoease- 
menta  arising  in  Favour  of  the  grantor 
by  implied  reservation,  see  Chap.  IV, 
Pari    IV,  I  (J)  ('/).   Pari    V,  chap    \  l, 


Part  IV,  B  I  (b),  B  II  and  B  III. 

4  Pheysey  v.  Vicary  (1847),  16  M.  & 
\\\,  484;  Pearson  v.  Si>cnrt'r  (1861), 
1  B.  &  S.,  671,  in  error  ( 1863).  :S  B.  A  S., 
761  ;  Poldenv.  Bastard (1863).  4  B.  &  S., 
258;  L.  P.,  1  Q.  B.,  156;  Phillips  v. 
Low  (1892),  1  Ch.,  47  ;  Milnt  r'a  Safe  Co., 
Ltd.  v.  Great  Northern  and  City  By.  Co. 
(1907),  1  Ch.,  208;  and  see  Schwann  v. 
Cotton  (1916),  2  Ch.,  4.r)9. 

5  See  infra.   Cart    I V.  A. 

G  I.e..  easements  of  light  and  air,  ease- 
mi  hi  -  relating  to  water,  and  easements 
of  support,  see  infra,  Pari  IV,  B. 
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This  distinction  is  pointed  out  by  Erie,  C.J.,  in  Polden  Polden  v. 
v.  Bastard,1  where  he  says:  "There  is  a  distinction  between  r  ' 
"easements  such  as  a  right  of  way  or  easements  used  from 
"  time  to  time,  and  easements  of  necessity,  or  continuous 
"  easements.  The  cases  recognise  this  distinction,  and  it  is 
"  clear  law  that  upon  a  severance  of  I  he  tenements,  easements 
"  held  as  of  necessity,  or  in  their  nature  continuous,  will  pass 
"  by  implication  of  law  without  any  words  of  grant  ;  but  with 
"  regard  to  easements  which  are  used  from  time  to  time  only, 
"  they  do  not  pass  unless  the  owner  by  appropriate  language 
"  shows  an  intention  that  they  should  pass."  2 

Questions  of  construction  have  occasionally  arisen  as  to  Questions  of 

whether  the  grant  is  to  be  construed  as  conveying  the  land  aHo^whether 

itself,   and   thereby   excluding  the   grantor   from   all   further  the  entire 

interest  in,  and  enjoyment  of,  the  land  or  its  produce,  or  asjnt^iand 

confining  the  grantee's  rights   within  the  limits   of  a   mere  conveyed  or 
.  .. ,  x  ,  an  easement 

easement  or  profit  a  prendre.  oniy_ 

In  this  connection  it  has  been  held  that  the  grant  of  a 
house  together  with  the  exclusive  use  of  a  gateway  described 
by  particular  dimensions  and  being  a  covered  passage,  carried 
with  it  not  only  the  right  to  use  the  gateway  as  a  means  of 
access  to  the  dominant  tenement,  but  a  right  of  property  in 
the  passage  itself  so  as  to  permit  of  a  bookstall  being  put  up 
in  it,3 

In  regard  to  minerals,  it  has  been  held  in  determination  Minerals, 
of  the  question  whether  the  land  itself  was  conveyed  or  merely 
the  right  to  get  the  minerals,  which  is  a  profit  a  prendre,  that 
the  grant  of  a  right  to  get  all  the  coal  lying  in  a  particular 
close,  is  a  grant  of  the  land  itself,  a  corporeal  right,  conveying 
the  entire  interest  of  the  grantor.4 


1  (1863)  L.  R.,  1  Q.  B.,  156.  12;      distinguishing    London     Taverns 

2  Approved  in  Watts  v.  Kelson  (1870),  Co.  v.  Worley  (1888),  44  Ch.  D.  at  p.  21  ; 
L.  R.,  6  Ch.  App.,  166.  See  also  Allen  v.  where  there  was  a  grant  of  "  the  exclu- 
Taylor  (1880),  16  Ch.  D.  at  p.  357;  sive  right  of  gateway  ";  ami  see  Buszard 
Morgan  v.  Kirbi,  ( 1878),  I.  L.  R.(  2  Mad.,  v.  Cupel  (1828),  8  B.  &  C,  141. 

52  •  Purshotum  v.  Durgoji  (1890),  I.  L.  *  Sanders  v.  Norwood  (1600),  2  Cro. 

R.,  14  Bom.,  452  ;  and  infra  generally.  Eliz..  683  ;    Wilkinson  v.  Proud  (184 3), 

3  Reilly  v.   Booth   (1890),    H  Ch.   D.,  11  M.  &  \\\.  33. 
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Lord  Mount- 
joy's  case- 


in the  absence  of  clear  and  explicit  language  shewing  an 
intention  to  convey  the  greater  right,  the  Court  will  decide  in 
favour  of  the  lesser  right.1 

"Lord  Mountjoy's  case2  is  a  leading  authority  for  the 
"  proposition  that  a  grant  in  fee  of  liberty  to  dig  ores  does  not 
"  confer  on  the  grantee  -an  exclusive  right  to  dig  them,  even 
"  if  the  grant  is  in  terms  without  any  interruption  by  the 
"  grantor.  This  was  the  view  taken  of  the  case  in  Chetham 
"  v.  Williamson,3  and  in  Doe  v.  Wood*  and  has  never  been 
"  judicially  questioned." 

Such  is  the  language  of  Lindley,  L.J.,  in  Duke  of  Suther- 
land v.  Heatlicote.5 


Acquisition  of  Discontinuous  Easements   by   Implied 

Grant. 

General  It  will  be  appropriate  to  consider,  in  the  first  place,  the 

Legal  meaning  ^eSa^  significance  and  effect  of  general  words  such  as  "  appur- 
and  effect.      tenant,"    "belonging,"    "therewith  used   and   enjoyed,"   and 
similar  words,  when  appearing  in  a  will  or  conveyance. 

It  may  be  stated  by  way  of  preface  to  a  detailed  examina- 
tion of  the  cases  that  a  distinction  has  been  made  between  the 
legal  meaning  of  the  words  "  appurtenant,"  "  belonging,"  etc., 
and  that  of  the  words  "  therewith  used  and  enjoyed,"  etc. 
For  while  the  former  words  have  been  held  ineffectual  to 
carry  anything  more  than  a  right  legally  appurtenant  (i.e. 
an  easement  actually  in  existence  at  the  time  of  the  grant), 
the  latter  words  have  received  the  wider  interpretation  of 
passing  in  addition  a  way  enjoyed  de  facto  by  the  owner  of 
the  united  property  for  his  own  greater  convenience. 

Thus,  in  reference  to  the  words  "  appurtenant,"  or  "  belong- 
ing," it  will  be  found  that  in  Whalley  v.  Thompson ,G  one  of 
the  earliest  reported  cases,  the  use  of  the  word  "appurte- 
nances "   in   a   devise  of  one  of  adjoining  properties  held   in 


Appurten- 
ant,   "  l»-- 
longui 
Whalley  v. 
Thompson. 


1    Duke    uj  Sutherland    v.    Heathcole 
(1892),  I  <'li..  175. 

i    \n.l.,  ::i i T  ;    l   Li .,   I  17. 

'■>  (1804)   I  Eaat,   169. 


«  (1819)  2  B.  &  Aid.,  724. 
•'•  (1892)  I  Oh.  n(.  p.  185. 
,;  (1799)  I  I'..  .V  J'.,  371. 
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unity  of  seisin  was  declared  insufficient  to  carry  a  right  of 
way  over  one  property  to  the  other  as  no  new  right  of  way 
was  thereby  created,  the  old  right  of  way  which  previously 
existed  having  been  extinguished  by  the  unity  of  seisin  in  the 
devisor. 

In  Clements  v.  Lambert 1  it  was  held  that  after  an  easement  Clements  v. 
has  been  extinguished  by  unity  of  possession,  a  new  easement  Mm,ert- 
is  not  created  by  a  grant  of  a  messuage  and  land  with  common 
appurtenant,  though  those  who  have  occupied  the  tenement 
since  the  extinguishment  have  always  used  the  common  there- 
with, but  it  would  be  otherwise  if  there  were  a  grant  of  all 
commons  "  used  therewith." 

Barloiv  v.  Bhodes  2  was  an  action  for  trespass  for  breaking  "  Therewith 
and  entering  the  plaintiff's  close  and  pulling  down  his  wall.         joyed,"  and 

The  defendants  sought  to  justify  the  trespass  by  pleading  the  like 
a  right  of  way  under  a  grant  of  the  premises  "  together  with  all  Barimr  v> 
"  ways,  roads,  rights  of  road,  paths  and  passages  to  the  hereby  Rhodes. 
"  devised  premises,  or  any  part  thereof,  belonging  or  in  any 
"  wise  appertaining." 

The  way  was  not  legally  appurtenant  at  the  time  of  the  grant 
having  been  extinguished  by  unity  of  ownership,  and  there 
was  nothing  in  the  conveyance  to  shew  that  the  parties  intended 
to  use  the  word  "  appurtenant  "  in  any  but  its  strict  legal  sense. 

It  was  held  that  the  words  must  be  given  their  ordinary 
legal  meaning  and  were  not  sufficient  of  themselves  to  shew  an 
intention  on  the  part  of  the  grantor  to  create  the  right  claimed, 
but  the  Court  intimated  that  if  the  words  "  therewith  used  and 
"  enjoyed  "  had  been  inserted,  the  right  claimed  would  have 


An  attempt  was  made  on  behalf  of  the  defendants  to 
distinguish  between  the  word  "  belonging "  and  the  word 
"  appertaining,"  but  without  success,  the  older  authorities 
shewing  that  these  words  had  always  been  treated  as 
synonymous. 

The  defendants  strongly  relied  upon  the  case  of  Morris  v.  Morris  v. 

Edgington 
—  explained. 

1   (1S08)  1  Taunt.,  205.  '■=  (1833)  1  C.  &  M.,  -US.    ] 
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Pheysey  v. 
Vicary. 


Worthington 
v.  Gimson. 


I'  ■!•!.  n  v. 

Bastard. 


Edgington,*  in  which  similar  words  had  been  used  and  a  right 
of  way  allowed,  but  that  case  was  explained  by  Lord  Lyndhurst, 
C.B.,  as  one  where  the  deed  itself  shewed  that  it  was  the 
obvious  intention  of  the  parties  that  the  word  "  appurtenant  " 
should  receive  a  more  extensive  construction  than  its  usual 
legal  meaning  admitted  of,  and  by  Bayley,  B. ,  as  a  case  merely 
of  a  way  of  necessity,  and  not  as  one  properly  requiring  the 
construction  of  the  words  "  belonging"  and  "  appertaining," 
because  if  there  had  been  no  such  words,  the  law  would  have 
presumed  the  way  in  question,  on  the  principle  that  where 
property  is  granted,  a  right  of  access  to  the  property  is  also 
granted.2  This  being  so,  the  only  point  for  decision  was,  to 
which  of  two  ways  of  access  the  plaintiff  was  entitled  as  being 
the  more  natural  and  convenient  way. 

In  Pheysey  v.  Vicary  3  a  testator  being  seised  in  fee  of 
two  houses  devised  them  and  the  "  appurtenances  thereunto 
"  belonging  "  to  two  separate  persons,  and  it  was  held  that 
these  words  were  not  sufficient  to  give  the  devisee  claiming 
it  a  right  of  way  over  the  other  devisee's  property,  such  right 
of  way  not  being  a  way  of  necessity. 

In  Worthington  v.  Gimson  4  it  was  held  that  the  right  of 
way  claimed  in  that  case  passed  neither  by  implied  grant  nor 
by  presumption  of  law,  for  the  use  merely  of  the  words  "  rights, 
"  members,  easements,  and  appurtenances  "  was  insufficient  to 
carry  it  by  implied  grant,  and  the  way,  not  being  an  apparent 
and  continuous  easement  necessarily  passing  upon  the  sever- 
ance of  the  propertj'-,  as  being  incident  to  the  separate  enjoy- 
ment  of  the  part  severed,  could  not  pass  by  presumption  of  law. 

In  Polden  v.  Bastard  5  there  was  a  devise  of  two  houses,  one 
in  the  occupation  of  the  devisor  and  another  in  the  occupation 
of  a  tenant  of  the  devisor. 

Under  the  devise  of  the  latter  house  whereby  merely  the 
house,   out-house,   and   garden    had   been  given   and  nothing 

1    (1810)  3  Taunt.,  24. 

-  The  -iiiM'  \  iew  appears  t<>  have 
been  taken  by  Parke,  I'.,  in  Pheysey  v. 
Vicary  (1*17),  1  * i  M.  a  \\  ..  184.  Bui 
see  tin'  observations  of  Edge,  ('..I.,  and 
Aikmnn,  J.,  in  Wutzlerv.  Sharpe  (1893), 


J.  L.  R.,  15  All.,  27ii. 

:l  (1847)   IC>  M.  &  W.,   184. 

1  (I. siKi)  2  E.  &  I''..,  618. 

■'■   (1863)   I  B.  &  S..  258  ;    L.  R.,  1  Q. 
I!..    156. 
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more,  the  right  was  claimed  to  go  and  draw  water  from  a  pump 
which  belonged  to  the  house  occupied  by  the  devisor,  and 
which  the  tenant  of  the  devisor,  as  the  occupier  of  the  other 
house,  had  been  accustomed  to  go  and  draw  water  from,  to  the 
knowledge  of  the  devisor.  It  was  decided  that  no  such  right 
passed  under  the  devise,  but  the  Court  expressed  the  opinion 
that  if  the  will  had  contained  words  shewing  that  the  house 
was  intended  to  be  devised  "as  usually  enjoyed  before"  it 
might  have  been  successfully  contended  that  the  right  to  use 
the  pump,  which  had  been  enjoyed  by  the  tenant  of  the  house 
for  two  years,  would  pass,  though  not  properly  an  easement. 

In  Bolton  v.  Bolton,1  Fry,  J.,  said  :  "  The  common  words 
"  'with  all  ways  thereunto  appertaining,'  strictly  and  properly  Bolton  v. 
"  speaking,  never  carry  a  right  of  way  over  another  tenement  of 
"  the  grantor  ;  and  for  this  simple  reason  :  when  a  man  who  is 
"  owner  of  twro  fields  walks  over  one  to  get  to  the  other,  that 
"  walking  is  attributable  to  the  ownership  of  the  land  over  which 
"  he  is  walking,  and  not  necessarily  to  the  ownership  of  the  land 
V  to  which  he  is  walking." 

But  on  the  general  rule  that  these  ways  (not  being  ways  of 
necessity)  do  not  pass  by  implication  of  law  on  a  severance  of 
the  tenements,  there  has  been  engrafted  an  exception  in  the  case 
of  a,  formed  road  made  over  an  alleged  servient  tenement  to  and 
for  the  apparent  use  of  the  dominant  tenement,  and  it  has  been 
held  that  the  use  of  the  word  "  appurtenances  "  will  pass  such  a 
way,  and  that  out  of  a  later  grant  of  the  servient  tenement  by 
the  same  grantor  there  will  be  implied  a  reservation  of  the 
way  to  support  the  earlier  grant.2 

The  rule  of  English  law  that  the  use  of  the  words  "  appur-  Rule  of 
tenant"    or    "belonging"    will    not    carry    a    discontinuous ^owed ?n 

— — India. 

1  (1879)  11  Ch.  D.,  968,  970,  followed  passing  under  the  words  "  et  cetera" 

in  In  re   Walmsley  v.  Shaw's  Contract  following      the       words       "  buildings, 

(1917),  1  Ch.,  93,  in  which  case  it  was  material"  contracted  to  be  purchased, 

held  that  the  purchaser  was  not  entitled  nor    being   either    legally    appurtenant 

to  the  insertion  in    his  conveyance  of  thereto  or  a  way  of  necessity. 
an  express  grant  of  the  right  of  way  2  Thomas      v.      Owen      (1887),      20 

claimed  under  the  contract  of  purchase,  Q.   B.   D.,   225;    and  see   Hansford    v. 

no  mention  having  been  made  of    it  Jago  (1921),  1  Ch.  322. 
therein,    and    such    right    of    way    not 
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easement,  such  as  a  right  of  way,  not  in  existence  at  the  time 

of  the  grant,  has  been  followed  in  India.1 

Chunder  Ceo-        In  Chiinder  Coomar  Mookerjee  v.  Koylash  Chunder  Sett2 

™°t;oyiaJhJee ^ne  wor(ts  "appurtenant"  or  "belonging"  were  considered 

Chunder  Sett,  as  ordinarily  carrying  only  existing  discontinuous  easements, 

though  ii  was  thought  they  might,  under  certain  circumstances, 

have  a  wider  construction,  as  in  Morris  v.  Edgmgton.3 

From  the  foregoing  authorities  it  is  apparent  that  the  legal 
effect  of  the  words  "  appurtenant  "  or  "  belonging,"  used  in 
their  ordinary  legal  sense,  is  to  pass  only  such  ways  as  are 
actually  in  existence  at  the  time  of  the  grant  as  Easements. 
Earlier  As  regards  the  additional  effect  of  the  words  "  therewith 

effect  of  0"  "  use^  an(l  enjoyed  "  the  latest  decisions  4  have  confirmed  the 
words " there- view  taken  in  the  earlier  cases,5  that  such  words  will  carry 
and  enjoyed,"  a  Avav  which,  though  not  in  existence  as  an  easement  at  the 
et0-  time   of   the   grant,    was   used    during   the   unity   of   posses- 

sion or  ownership  for  the  convenience  of  the  portion  of  the 
property  the  subject  of  the  conveyance. 
Koostrya  v.  In  Koostrya  v.  Lucas,&  the  first  of  the  earlier  cases  to  which 

it  is  necessary  to  refer,  part  of  certain  premises  which  belonged 
in  their  entirety  to  the  grantor  was  leased  to  the  plaintiff 
"  together  with  all  ways  thereto  belonging  or  appertaining, 
"  or  therewith  or  with  any  port  thereof  used  or  enjoyed." 

It  appeared  that  at  the  time  of  granting  the  lease  and  for 
many  years  prior  thereto,  a  way  was  being,  and  had  been,  used 
for  horses  and  cattle  by  the  occupier  of  the  whole  premises 
through  a  gateway  and  on  to  a  piece  of  ground  on  which  the 
plaintiff  had  built  a-  coach-house  and  stable.  The  plaintiff 
claimed  to  use  the  way  under  the  lease.  It  was  held  that  as 
the    way    was    iis<m|    and    enjoyed    with    a,    part   of  the   demised 

premises  it  passed  to  the  plaintiff  by  the  words  "  with  any  part 
'■  thereof  used  or  enjoyed  "  contained  in  the  lease. 


L'lftLi. 


1  \/. .,-,/,;//  v.  Kir!:, i  (1878),  I.  L,   I:.,  discussed  supra. 

2  Mad.,  Hi     Chunder  Coomar  Mookerjee  '  Siil>si'(|iuni  to  Thomson  v.  H'a/er- 

v.  Koylash  Chunder  Sett  (1881),  I.  L,  R.,  Imv  and  Langley  \.  Hammond,  decided 

7  Cal.,  665.  in   1868,  as  t<>  whioh,  see  infra. 

2  (IkkI),  I.  I..  I!.,  7  Cal.,  666.  ■•   Prior  to    L868. 

i -I")  ::  Taunt.,  24.     Set  thi    ease  ''•  (Isl'l')  5  B.  .V  Aid.,  830. 
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To  the  same  effect  are  the  decisions  in  Barlow  v.  Rhodes  Barlow  v. 
and  Polden  v.  Bastard  above  cited.1  Poldenv, 

The  case  of  Jam/'*  v.  Plant'2  is  important  as  shewing  that  Bastard. 
the  same  principle  has  been  applied  on  a  partition  of  joint  Application 

11  x  A  <<\  similar 

property.  principles  on 

In  that  case  the  properties,  formerly  separate,  vested   in  ^ ,'',•', )l,',""lof 
coparceners  as  one  joint  property.     Thereafter,  a  way  which  property, 
before  the  unity  of  seisin  had  been  enjoyed  from  one  property  ^'"^  v 
over  the  other  continued  to  be  used. 

The  coparceners  for  the  purpose  of  making  partition 
conveyed  the  property  in  two  separate  estates  as  had  formerly 
existed  to  a  grantee  to  uses  to  hold  the  same  to  the  use  in 
fee  of  two  distinct  persons.  In  conveying  the  messuages, 
tenements,  lands,  etc.,  the  coparceners  also  conveyed  all 
houses,  out-houses,  ways,  easements,  etc.,  to  the  said  several 
messuages  or  tenements,  lands,  etc.,  belonging  or  appertaining, 
or  therewith  usually  held,  used,  occupied,  or  enjoijcd,  to  have 
and  to  hold  the  messuages,  etc.,  with  the  buildings,  lands,  etc., 
thereunto  belonging,  and  their  appurtenances  to  the  grantor  to 
the  use  of  the  said  two  persons. 

It  was  held  (reversing  the  judgment  of  the  Queen's  Bench) 
that  from  the  deed  itself  it  was  obviously  the  intention  of 
the  grantors  that  the  right  of  way  should  pass  and  that  the 
words  above  cited  were  sufficient  to  carry  such  intention  into 
effect. 

As  to  the  use  of  the  word  "  appurtenances  "  standing  alone 
in  the  habendum,  it  was  not  considered  that  it  affected  in  any 
way  the  implied  grant  arising  from  the  use  of  the  former  words, 
as  it  was  not  to  be  taken  by  itself  but  with  reference  to  the  rest 
of  the  deed,  and  as  thereby  receiving  a  more  enlarged  meaning 
sufficient  to  let  in  and  comprehend  a  right  of  way  which 
had  been  "  usually  held,  used,  occupied,  or  enjoyed." 

The  result  of  this  and  the  earlier  cases  upon  the  question  Result  of 
whether  on  the  severance  of  tenements  formerly  held  in  joint  authorit?es. 
or  sole  ownership  a  way  enjoyed  de  facto  at  the  time  of  the 

1  As  to  the  recent  decisions  in  Eng-      sec  infra. 
land  and  India  on  the  same  question,  2  (1863)  4  A.  &  E.,  7t9. 
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grant  has  passed  under  the  particular  instrument,  is  concisely 
stated  by  Tindal,  C.J.,  in  the  case  just  cited.  He  says  :  "  We 
"  all  agree  that,  where  there  is  a  unity  of  seisin  of  the  laud, 
"  and  of  the  way  over  the  land,  in  one  and  the  same  person, 
"  the  right  of  way  is  either  extinguished  or  Suspended  accord- 
"  ing  to  the  duration  of  the  respective  estates  in  the  land 
"  and  the  way  ;  and  that,  after  such  extinguishment,  or 
"  during  such  suspension  of  the  right,  the  way  cannot  pass 
"  as  an  appurtenant  under  the  ordinary  legal  sense  of  that 
"  word." 

"  We  agree  also  in  the  principle  laid  down  by  the  Court  oi 
"  King's  Bench  that,  in  the  case  of  a  unity  of  seisin  in  order  to 
"  pass  a  way  existing  in  point  of  user,  but  extinguished  or  sus- 
"  pended  in  point  of  law,  the  grantor  must  either  employ  words 
"  of  express  grant,  or  must  describe  the  way  in  question  as  one 
"  '  used  and  enjoyed  with  the  land  '  which  forms  the  subject- 
"  matter  of  the  conveyance." 
Effect  of  By  analogy  to  the  foregoing  cases  the  words  "  therewith 

similar  words  (l  M^      ^  enjoyed  "  have  been  declared  to  have  a  similar  effect 

in  connection    ,  J 

with  ease-       in  the  case  of   an  easement  to  divert  water  claimed  under  a 

divert  water,   conveyance  which  purported  to  be  of  "  all  waters,  watercourses, 

"  privileges,    easements,    advantages,    and    appurtenances,    to 

.  "  the  premises  belonging  or  in  anywise  appertaining,  or  to  or 

"  with  the  same  or  any  part  thereof  held,  used,  occupied,  or 

**■  enjoyed."  l 

But  since  the  case  of  Watts  v.  Kelson,2  an  easement  of  the 
kind  just  mentioned  would  appear  on  a  severance  of  the  tene- 
ments to  pass  more  properly  by  presumption  of  law  than 
under  an  implied  grant  depending  on  the  particular  words 
used.3 
Later  autho.  Though,  according  to  the  earlier  authorities,  there  was  no 

. ''"  question  thai  the  use  of  the  general  words  "  therewith  held  or 

words  •'  there-  "  used,"  or  "  therewith  used  and  enjoyed,"  or  of  like  words,  was 
anden.  effectual  to  carry  a  way  actually  enjoyed  at  the  time  of  the 

I,"  etc. — — — — 

1    II  <//•'//<    v.    Broeklehurst  (1850),    I  J  Abb  guaai-easement,  see  Part  IV., 

k.  ,\  i;.,  L058.  n. 

70)  I-  U.,  8  •  '!,.  A.pp.,  I 
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grant,  whether  such  way  had  or  had  not  existed  before  the 
unity  of  possession,  a  distinction  was  introduced  into  the  law 

by  the  lator  cases  of  Thomson  v.  Waterlow  l  and  Langley  v. 
Hammond,'2  and  some  countenance  was  given  to  the  proposi- 
tion that  a  way  not  used  as  an  easement  prior  to  the  unity  of 
possession,  but  made  during  that  period  by  the  owner  or 
occupier  of  both  properties,  would  not  so  pass.3  This  distinc- 
tion (for  which  there  appears  to  have  been  no  foundation  on 
principle)  between  ways  enjoyed  as  oj  rigid  and  ways  enjoyed 
de  facto  only  was  rejected  by  the  later  decisions  in  Watts  v. 
Kelson*  Kay  v.  Oxlcy,5  Barhshire  v.  Grubb,6  and  Bayley  v. 
Great  Western  Bailway  Co.,1  and  is  no  longer  recognised.8 

Thus,  in  Kay  v.  Oxley,  Lord  Blackburn  says  9  :  "It  cannot  Kay  v.  Oxhy. 
"  make  any  difference  in  law  whether  the  right  of  way  was 
"  only  de  facto  used  and  enjoyed,  or  whether  it  was  originally 
"  created  before  the  unity  of  possession,  and  then  ceased  to 
"  exist  as  a  matter  of  right,  so  that  in  the  one  case  it  would  be 
"  created  as  a  right  de  novo,  in  the  other  merely  revived.  But 
"  it  makes  a  great  difference,  as  matter  of  evidence  on  the 
"  question,  whether  the  way  was  used  and  enjoyed  as  appur- 
"  tenant." 

And  to  use  the  language  of  Bowen,  L. J.,  in  Bayley  v.  Great  Bayley  v. 
Western  Bailway  Co.  :  10  "  It  is  still,  I  think,  a  question  of  con-  %mtc*Veskrn 
"  struction  .  .  .  the  mere  fact  that  the  way  did  not  exist  as 
"  a  right  of  way  before  unity  of  possession,  and  was  only 
"  enjoyed  as  a  way  before  unity  of  possession,  will  not  prevent 
"  the  Court  putting  such  a  construction  upon  general  words 
"  which,  ■prima  facie,  might  apply  to  rights  and  not  to  ways 
"  enjoyed  de  facto  only,  as  is  to  be  gathered  from  the  true 
"  intention  of  the  parties." 

In  India,  in  Chunder  Coomar  Moolcerjee  v.  Koylash  Chunder  Chunder 

Coomar  Moo- 
kerjee  v. 

i  (1868)  L    B.,  6  Eq.,  36.  •  (1881)  18  Ch.  D.,  616.                         S££  Sett 

2  (1868)  L.  R.,  3  Exch.,  161.  '  (1884)  26  Oh.  D.,  434.                          Utiunaer  oeu 

3  See  the  observations  of  Fry,  J.,  in  8  See  Wutzler  v.  Sharpe  (1803),  1.  L. 
Barkshire  v.  Grubb  (1881),   18  Ch.  D.,  R„  15  All.,  270. 

616  (621).  9   Ubi  sup.  at  p.  367. 

4  (1870)  L.  R.,  6  Ch.  App.,  166.  10   Ubi  sup.  at  p.  455. 

5  (1875)  L.  R.,  10  Q.  B.,  360. 
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Question  one 
of  construc- 
tion. 


Roe  v. 
Siddons, 


Sett,1  tlii'  decisions  in  Thomson  v.  Waterlow2  and  Langley  v. 
Hammond,'3  appear  to  have  been  regarded  as  applying  merely 
to  ways  which,  having  never  existed  as  casements,  had  been 
enjoyed  de  facto  only  during  unity  of  possession  by  the  owner 
of  both  properties  for  his  greater  convenience,  the  later 
authorities 4  being  apparently  explained  as  letting  in  ways 
which,  though  not  having  existed  as  easements  prior  to  unity 
of  possession,  had  been  enjoyed  de  facto  during  that  period  for 
the  benefit  of  the  portion  severed. 

But  whatever  view  be  taken  of  Thomson  v.  Waterlow  and 
Langley  v.  Hammond,  and  of  the  later  decisions  prior  to  Bayley 
v.  Great  Western  Hallway  Co.,  there  now  seems  no  reason  to 
doubt  that  since  the  last-mentioned  decision  the  use  of  general 
words  such  as  "  therewith  used  and  enjoyed  "  and  the  like  will, 
according  to  the  intention  of  the  parties,  pass  a  way  actually 
enjoyed  at  the  time  of  severance,  whether  such  wray  did  or  did 
not  exist  as  of  right  prior  to  unity  of  possession,  and  whether 
it  came  into  existence  for  the  convenience  of  the  owner  of  both 
properties,  or  for  the  benefit  of  the  portion  severed. 

Thus,  the  question  whether  or  not  a  way  has  passed  under 
a  grant,  or  devise,  by  the  use  of  general  words,  still  remains 
one  of  construction  to  be  determined  according  to  the  inten- 
tion of  the  parties  as  expressed  in  the  instrument,  and  ascer- 
tainable from  the  state  of  circumstances  existing  at  the  date 
of  its  execution.5 

And  this  rule  is  not  confined  to  ways,  but  is  a  general  rule 
of  construction.6  In  Roe  v.  Siddons,  Lord  Esher,  M.E.,  said  7  : 
"  In  construing  it  "  (i.e.  the  deed) 


we  have  a  right  to  look  at 


1  HSK!)  I.  L.  K.,  7  Cal.,  665,  decided 
prior  t<>  Bayley  \.  Oreat  Western  Ry. 
< '....  ubi  •■nil. 

2  /    In   sup. 

'■    I   I,,    gup. 

1  Tho  le  abo\  e  cited  and  decided  sub- 
equentlj  t"  Thomson  v.  Waterlow  and 
Langley  \.  Hammond,  l>ut  prior  to 
Bayley  v.  Great  Western  Ry.  Co. 

■  Kay  ■  .  Oxley  (  1875),  L.  i:.,  LO  Q.  B. 
m  p.  368  :  Bayley  v.  Oreat  II  estern  Ry. 
Co.  (1  884),  26  I'll.  D.  at   pp.    L55,  400; 


Roe  v.  Siddons  (1888),  22  Q.  B.  D.  at 
pp.  233,  235.  And  see  International 
Tea  Stores  Co.  v.  Edbbs  (1903),  2  Ch. 
at  p.  172;  Rudd  v.  Bowles  (1912), 
2  Ch.,  60. 

8  See  Wardle  v.  Brocklehurst  (1869), 
I  K.  iV  10.,  lit.'.S;  1,'ik'y.  Siddons.  uhi sup. 
at  |).  2.">:i  ;  Quiche  v.  Chapman  { 1903),  1 
Ch.  at  p.  670  ;  Municipality  of  Poona  v. 
Valium  Rayaram  Gholap  (1894),  I.  L.  K., 
19  Bom.,  797. 

7   Ubi  sup.  at  p.  233. 
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"  the  surrounding  circumstances  existing  at  the  date  of  the 
"  deed,  and,  moreover,  the  words  are  to  be  construed  so  as  to 
"effect  the  intention  of  the  parties,  which  is  to  be  gathered 
"  from  the  instrument.  The  deed  must  be  construed  accord- 
'•'  ing  to  the  ordinary  rules  of  construction,  one  of  which  is, 
"  that  you  are  entitled  to  look  at  the  circumstances  existing 
"  at  the  date  of  the  deed.  These  circumstances  will  give  very 
"  little  help  in  the  construction  if  the  words  of  the  deed 
"  are  clear,  but  they  will  help  very  much  if  the  words  are 
"  ambiguous." 

But  where,    owing   to   unity    of   seisin   a    way   has    been « Heretofore 
extinguished  in  point  of  law,  and  has  no   existence  at  the  ?r  at  "^ time 

.  .  .  heretofore, 

date  of    the  instrument  of    severance  m  point  of  user,  it  is  used  or  en- 
necessary  to  use  apt  words  in  the  grant,  such  as  "  heretofore  or^     ' 
"  at  any  time  heretofore  used  or  enjoyed  "  in  order  to  recreate  it.1 

Having  regard  to  the  above  state  of  the  law,  the  absence  of  Necessity  for 
any  statutory  provision  in  India  corresponding  with  section  6,  hensrve" 
sub-sections    (1)    and    (2),    of   the    Conveyancing    Act,    lttSl,  general  words 
and  the  possibly  restricted  applicability  (already  noticed)  of ™nveyances. 
section  8  of  the  Transfer  of  Property  Act,  and  section  19  of  the 
Indian  Easements  Act,2  it  is  necessary  in  Indian  conveyances 
upon  a  severance  of  tenements,  where  rights  of  way  are  not 
conveyed  by  a  specific  description,  to  use  apt  general  words  so 
as  to  cover  all  possible  ways.3 

1  See  Hall  v.  Byron  (1877),  5  Ch.  D.,  shew  that  a  different  intention  had  not 
6(!7  (672).  been  expressed  or  necessarily  implied, 

2  See  supra,  Part  I.  As  to  whether  see  Wutzler  v.  Sharpe,  ubi  sup.  Where, 
in  India  discontinuous  easements  can  however,  the  dominant  and  servient 
be  claimed  by  a  transferee  on  a  sever-  tenements  are  held  in  separate  owner- 
ance  of  tenements  as  incidental  to  the  ship  no  difficulty  would  arise,  as  a 
transfer,  it  appears  to  have  been  sug-  transfer  of  the  dominant  tenement 
gested  in  Wutzler  v.  Sharpe  (1893),  would,  under  and  by  virtue  of  s.  8  of 
I.  L.  R.,  15  AIL,  270  (299),  that  such  the  Transfer  of  Property  Act,  pass  all 
easements  might  pass  under  and  by  the  easements  annexed  thereto  in  the 
virtue  of  s.  8  of  the  Transfer  of  Property  absence  of  a  contrary  intention, 
Act,  aided  by  the  application  of  the  expressed  or  necessarily  implied, 
principles  of  justice,  equity,  and  good  3  The  following  words  would  appear 
conscience  as  embodied  in  s.  6,  sub-  to  be  sufficiently  comprehensive  (that  is 
ss.  (1)  and  (2)  of  the  Conveyancing  to  say)  :  "  Together  with  all  ...  . 
and  Law  of  Property  Act,  1881.  But  in  "  ways,  passages  (lights,  sewers,  gutters, 
every  case  it  would  be  necessary  for  the  "  drains),  rights,  easements,  and  appur- 
claimant  to  produce  his  title  in  order  to  "  tenances     whatsoever    to     the    said 

p.e.  22 
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implied  grant       Where,  as  between  private  individuals,  easements  will  pass 
bodies  ky  ii^ipliecl  grant  they  will  equally  pass  to  a  railway  company 

or  other  public  body  in  the  absence  of  express  agreement  or 
enactment  to  the  contrary,  and  such  grantee  will  be  entitled 
to  the  enjoyment  of  them  so  long  as  the  premises  in  respect  of 
which  the  rights  are  acquired  continue  to  be  used  for  the  same 
purpose  as  they  were  being  used  at  the  time  of  the  grant.1 


Distinction 
between 
"  Implied 
Grant  "  and 
"  Presumed 
Grant," 


Part  IV. — By  Presumed  Grant  or  Operation  of  Law. 

The  distinction  between  what  for  the  sake  of  convenience 
has  been  called  an  "  Implied  Grant  "  and  a  "  Presumed  Grant  " 
has  already  been  observed  upon.2 

In  the  former  case,  the  grant  is  one  which  arises  out  of 
the  intention  of  the  grantor  as  expressed  in  the  words  used  by 
him  and  considered  with  reference  to  the  state  of  circum- 
stances existing  at  the  time  of  the  grant,  whereas,  in  the 
latter  case,  the  grant  operates  not  by  virtue  of  any  words 
used  bjr  the  grantor,  but  by  virtue  of  a  legal  presumption 
arising  on  the  ground  of  necessity,  whether  absolute,  or  of  the 
qualified  character  to  be  found  in  what  are  called  quasi- 
easements.3 

In  cases  of  presumed  grant  the  easement  is  said  to  arise 
as  incident  to  the  grant  of  the  dominant  tenement.4 

It  is  proposed  to  consider  these  two  latter  classes  of  ease- 
ments in  this  part  of  the  present  chapter. 


"  hereditaments  and  premises  or  any  of 
"  them,  or  any  part  thereof  belonging, 
"  or  with  the  same  now  or  heretofore 
"  held,  used,  occupied,  or  enjoyed,  or 
"reputed  or  known  as  part  or  parcel 
"thereof,  or  appurtenant  thereto." 
See  Key  and  Elphinstonc's  Precedents 
of  Conveyancing,  9th  Ed.,  Vol,  J, 
pp.  4i)2,  463. 

1  Bayley  v.  Great  Western  By.  Co. 
(1884),  26  Ch.  D.,  434.  Whether  such 
enjoyment  would  be  permitted  after  tho 
original  user  of  the  premises  had  ceased 
and  they  had  been  converted  to  the  uses 

of  the  undertaking  would  depend  upon 
the    circumstances    ol    the    particular 


case,  Ibid.,  and  see  Street  on  "  Public 
Statutory  Undertakings  "  at  p.  119. 

2  Supra,  Part  III. 

3  In  Pheysey  v.  Vicary  (1847),  16  M. 
&  W.  (1847),  at  p.  495,  Parke,  B.,  con- 
veniently distinguishes  these  two  classes 
of  easements  by  describing  the  first 
as  of  absolute  necessity  for  access  to 
property  in  its  strict  sense,  and  the 
other,  according  to  a  more  modern 
doctrine,  as  necessary  to  tho  con- 
venient enjoyment  of  the  dwelling- 
house  as  it  was  enjoyed  at  the  time 
of  grant  or  devise. 

*  Oldfleld'a  case,  Noy's  Rep.,  123. 
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A. — Acquisition  of  Easements  of  Absolute  Necessity. 

These   are   the   easements   -which   arc   usually    known   as  "Easements 
"  Easements  of  Necessity."  of  NeceBsity-" 

The  most  ordinary  instance  of  them  is  what  is  called  a 
"  way  of  necessity,"  though  their  application  is  not  strictly 
limited  to  ways.1 

These    easements    arise    on    a    severance    of    tenements,  How  they 
whether  by  partition,  or  otherwise,  on  the  principle  that  theai 
law  will  presume  an  additional  grant  in  favour  of  the  grantee 
or    a    reservation    in    favour    of   the    grantor    of    everything 
absolutely    necessary    for    the    enjoyment    of    the    dominant 
tenement.2 

This  principle  has  been  consistently  recognised  from  the 
earliest  times.3 

In  the  case  of  a  reservation  the  right  operates  by  way  of 
a  re-grant  from  the  owner  of  the  surrounding  land.4 

In  the  notes  to  Pomfret  v.  Bicroft,5  the  following  statement  Notes  to 
of  the  law  occurs  : —  Rkrofi. 

"  So  where  a  man,  having  a  close  surrounded  with  his  Way  of 
"  own  land,  grants  the  close  to  another  in  fee,  for  life  or  years,  m 
:t  the  grantee  shall  have  a  way  to  the  close  over  the  grantor's 
"  land  as  incident    to  the  grant,   for  without  it    he  cannot 


1  See  Chap.  I,  Part  I,  under  "  Ease-  1  5    Suffield  v.  Brown  (1864),  4  De  G. 

ments  of  Necessity,"  and  infra.  J-  &  S.  at  p.  197  ;  Crossley  v.  Lightowler 

8  As  distinguished  from  a  quasi-ease-  (1866),   L.    R.,    2   Ch.    App.,   p.    486; 

ment,  an  easement  of  necessity  means  Gayford  v.  Moffatt  (1868),  L.  R.,  4  Ch. 

an  easement  without  which  the  pro-  App.,  133  ;  Wheeldonv. Burrows (1879), 

perty   cannot   be  used   at  all,   see  per  12  Ch.  D.,  31  (58)  ;    I.  E.  Act,  s.   13, 

Stirling,  L.J.,  in  Union  Lighterage  Co.  v.  els.  (a),  (c),  and  (e),  App.  VII,  and  see 

London  Graving  Dock  Co.  (1902),  2  Ch.  Chuni   Lai   v.    Mani   Shankar    (1893), 

at    p.     573,    explaining     Wheeldon    v.  I-    L-    R->    18    Bom-    at    P-    625  '     K' 

]1  arrows  (1879),  12  Ch.  D.  at  p.  58.  Chidambara  Rao  v.   Secretary  of  State 

3  Clark  v.   Cogge  (1607),  Cro.   Jac,  (1903),  I.  L.  R.,  26  Mad.,  66  •   Krishna- 

170;     Packer    v.     Welstead    (1657),    2  marazu  v.   Marraju   (1905),   I.   L.    H., 

Siderfin,      111;      Pomfret     v.     Ricroft  28  Mad.,  495  ;    Union  Lighterage  Co.  v. 

(1681),    1    Saund.,   322  ;    Wms.   Notes,  London  Graving  Dock  Co.,  ubi  sup. 

p.  570;  Duttonv.  Taylor  (1701),  2  Lut.,  *  Corporation   of  London   v.    Rigges 

1487;    Hinchcliffe  v.  Earl  of  Kinnoul  (1880),  13  Ch.  D.,  798. 

(1838),    5   Bing.    N.    C,    1  ;     Dand   v.  5   1  Saund  Rep.,  322  ;    Wms.  Notes, 

Kingscote    (1840),    6    M.    &    W.,    174;  p.  570. 

Pinmington  v.  Galland  (1853),  9  Exrh., 
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Oayford  v. 
Moffatt. 


Hinchclijfe  v. 
Earl  of 

Kinnonl. 


Dairies  v. 

Sear. 

Easements  of 
necessity  may 
arise  on  a 
grant  or 
reservation 
of  minerals. 


"  derive  any  benefit  from  the  grant.     So  it  is  where  he  grants 
"  the  land  and  reserves  the  close  to  himself." 

"  This  principle  seems  to  be  the  foundation  of  that  species 
"  of  way  which  is  usually  called  a  way  of  necessity." 

Upon  this  principle,  a  way  of  necessity  was  allowed  in 
Gayford  v.  Moffat  I,1  where  it  was  held  that  immediately  after 
the  lease  was  granted,  the  plaintiff,  who  was  a  tenant  occupy- 
ing the  inner  close,  became  entitled  to  a  way  of  necessity 
through  the  outer  close,  suitable  to  the  business  of  a  wine  and 
spirit  merchant,  to  be  carried  on  on  the  premises  demised. 

So  in  Hinchclijfe  v.  Earl  of  Kinnoul 2  there  were  two 
adjoining  houses  belonging  to  the  same  lessor,  and  the  coal 
cellar  under  one  house  was  supplied  through  a  shoot,  the 
mouth  of  which  opened  in  the  yard  of  the  adjoining  house  ; 
and  it  was  held  that  a  demise  by  the  owner  of  both  houses  of 
the  first  house  with  its  appurtenances  carried  with  it  the  right 
to  use  the  coal  shoot,  and  also  a  right  of  way  to  the  coal  shoot 
through  the  premises  of  the  adjoining  house,  such  way  being 
necessary  for  the  enjoyment  of  the  coal  shoot.  This  decision 
rests  on  the  ordinary  principle  of  law  applicable  to  these  cases, 
that  if  a  tenement  is  granted  for  valuable  consideration  a 
right  of  way  to  it  through  other  land  belonging  to  the  grantor 
is  also  granted,  if  such  way  be  absolutely  necessary  for  the 
enjoyment  of  the  thing  granted.3 

On  a  similar  principle  rests  the  decision  in  Davies  v.  Sear* 
which  was  also  a  case  of  a  right  of  way. 

By  a  similar  legal  presumption  when  minerals  are  granted 
and  the  surface  land  is  reserved  or  the  surface  land  is  granted 
and  the  minerals  are  reserved,  such  powers  as  are  necessary 
for  working  the  mines  are  granted  or  reserved,  as  the  case 
may  be,  as  incident  to  the  grant  or  reservation.5 


1  (1868)  L.  B.(  4  Ch.  App.,  133. 

2  (1838)  6  Bing.  N.  0.,  1. 

8  See  Suffield  v.  hrown  (1804),  4  De 
(..  .1.  ,t  S.  ..I   p.   11)7. 

4  (18(19)  L.  R.,  7  Eq.  t-'7,  explained 
in  Wheeldon  v.  Burrows  (I87l»),  12  Ch. 

I),  at   p.   58. 


6  Band  v.  Kingscote  (1840),  6  M.  & 
W.,  174;  Durham  and  Sunderland  Mail- 
way  Co.  v.  Walker  (1842),  2  Dale  &  Dav., 
32(3  ;  2  Q.  li.,  940  ;  57  R.  R.,  842  ; 
llowbotham  v.  Wilson  (1800),  8  H.  L.  C, 
348  (300)  ;  Gould  v.  Great  Western  Deep 
Coal  Co.  (1805),  13  L.  T.,  109. 
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Thus  in  Dand  v.  Kingscote,1  whore  land  was  granted  with  .Dand  v. 

a  reservation  of  mines  and  the  liberty  of  sinking  pits,  it  was    l,igi'co 
held  that  the  right  of  erecting  a  steam  engine,   and  other 
machinery  necessary  for  draining  them,  with  all  proper  acces- 
sories, passed  as  incident  to  the  reservation. 

In  Iiowbotham  v.  Wilson2  Lord  Wensleydale  observed  as Rovibotkam  v. 
p  n  Wilson. 

follows  : — ■ 

"  The  rights  of  the  grantee  to  the  minerals,  by  whoniso- 
'  ever  granted,  must  depend  upon  the  terms  of  the  deed  by 
'  which  they  are  conveyed  or  reserved  when  the  surface  is 
'  conveyed." 

"  Prima  facie,  it  must  be  presumed  that  the  minerals  are 
'  to  be  enjoyed,  and,  therefore,  that  a  power  to  get  them  must 
'  also  be  granted  or  reserved,  as  a  necessary  incident.  It  is 
'  one  of  the  cases  put  by  Sheppard  (Touchstone,  5  chap.,  89) 
'  in  illustration  of  the  maxim,  '  Quando  aliquid  conceditur, 
'  conceditur  etiam  et  id  sine  quo  res  ipsa  non  esse  potuit,'' 
'  that,  by  grant  of  mines,  is  granted  the  power  to  dig  them." 

The  same  principle  was  followed  in  the  case  of  Buabon  Eiwbon  Brick 
Brick   and    Terra-Cotta   Co.   v.    Great   Western   Railway   Co.,3  aGoUa  c^'v. 
where  the  plaintiffs  having  granted  land  to  the  defendants  G.  W.  By.  Co. 
reserving  mines,  and  the  defendant  company  having  laid  a 
railway  over  a  bed  of  valuable  clay  lying  in  the  subject  of  the 
grant,  it  was  held  that  the  plaintiffs  were  entitled  to  work  the 
clay  from  the  surface,  and  to  remove  the  ballast  and  surface 
soil  lying  above  such  clay. 

With  regard  to  easements  relating  to  water,  the  case  of  Easements  of 
Nicholas  v.  Chamberlain  4  has  been  explained  as  referring  to  a  J^g^o re" 
case  of  necessity  where  it  was  said  that  if  a  man  erects  a  house  water. 
and  builds  a  conduit  thereto  from  another  part  of  his  land  and  chamberlain. 
conveys  water  by  pipes  to  the  house  and  afterwards  sells  the 
house  with  the  appurtenances  excepting  the  land,  or  reserves 
the  house  and  sells  the  land,  the  conduit  and  pipes  pass  with 


1  (1840)  6  M.  LV  \\\,  174.  Wheeldon  v.  Burrows  (1879),  12  Ch.  D. 

2  (1860)  8  H.  L.  0.  at  p.  360.  at  p.    50,   per  Thesiger,   L.J.,  see   also 

3  (1893)  1  Ch.,  427.  Schwann  v.  Cotton  (1916),   2  Ch.,    459, 

4  (1607)  Cro.  Jac,  121,  explained  in  467. 
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the  house,   because  they  arc  necessary  and  gwasi-appendant 

thereto. 

Etvartv.  In  Ewcirt  v.  Cochrane,1  Lord  Chelmsford  appears  to  have 

Cochrane.        thought  that  the  easement  there  claimed,  of  draining  surplus 

water  from  a  tanyard  into  a  tank  or  cesspool,  situated  in  the 

adjoining  property,  passed  as  an  easement  of  absolute  necessity 

on  a  severance  of  the  two  properties.     But  the  tendency  of  the 

later  authorities  has  been  to  recognise  the  acquisition  of  such 

an  easement  as  a  quasi- easement,  apparent,  continuous,  and 

necessary  for  the  enjoyment  of  the  property  as  it  was  enjoyed 

at  the  time  of  the  severance,  rather  than  as  an  easement  of 

absolute  necessity. 

Morgan  v.  So  in  India  in   Morgan  v.   Kirby,2  where   the   easement 

Ktrby.  claimed  was  the  right  to  the  flow  of  water  along  an  artificial 

watercourse,  it  was  said  that  such  an  easement  might  be  an 

easement   of  necessity   arising  on  a  severance  of  tenements 

when    the    convenience    claimed    is    one    without    which   the 

grantee  could  not  have  the  use  of  the  tenement  then  severed 

off  from  the  main  heritage. 

"  During  unity  of  possession  no  easement  strictly  so  called 
"  exists,  but  a  man  may,  by  the  general  right  of  property, 
"  make  one  part  of  his  property  dependent  on  another  and 
"  grant  it  with  this  dependence  to  another  person.  Where 
"  property  is  conveyed  which  is  so  situated  relatively  to  that 
"  from  which  it  has  been  severed  so  that  it  cannot  be  enjoyed 
'•  without  a  particular  privilege  in  or  over  the  land  of  the 
"  grantor,  (lie  privilege  is  what  is  called  an  easement  of  necessity, 
'•'  and  llif  grant  of  it  is  implied  and  passes  without  any  express 
"  words.  It  is,  as  it  were,  brought  into  existence  by  the  sever- 
'•  ance  of  the  tenements  on  lli«'  principle  thai  together  with  the 
"property  sold,  the  vendor  grants  everything,  without  which 
■•  il  could  nol  be  beneficially  used."  ;J 

Similarly  the  right  to  the  flow  of  water  along  a  drain  may 
In-  acquired  as  an  easemenl  of  necessity.4 


1   (1861)  7  Jur.  N.  S.,  925  j   i  Maoq.  :'  Ibid.,  per  Iniies,  J.,  at  p.  52. 

s.-.  App.,  117.  4  Purahotamv.  Tukaram(  1890),  I.  L. 

-  (I.s7>>)  1.  1..  K.,  -2  Mad.,   Hi.  R.,   U  Horn.,   152. 
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The  rule  preventing  a  tenant  from  acquiring  an  easement  Tenant  may 
by  prescription  as  against  his  landlord  does  not  extend  to  the  ^^ ease' 
case  of  an  easement  of  necessity,  as  the  case  of  Gayjord  v.  necessity 
Moffatt,1  above  cited,  shews.  landlord. 

Though  easements  of   absolute  necessity  and  quasire&se-  Gayford  r. 
ments  may  alike  be  created  by  implication  of  law  on  a  severance  ,,.  . 

J  .     .  .  Distinction 

of   the  tenements,  a  point  of  distinction  arises  between  these  between  ease- 
two  classes  of  easements  in  cases  where  the  dominant  tene-  Xsoiute 
ment  is  retained  by  the  grantor  instead  of  being  conveyed,  and  necessity 
it  is  the  servient  tenement  which  is  conveyed  to  the  grantee,     easements' 

In  such  circumstances  the  legal  presumption  operates  for  where  domi- 
the  acquisition  of  an  easement  of  absolute  necessity,  as  much  ment  re- 
in favour  of  the  grantor  retaining  the  dominant  tenement  as  tametl  by 

.  .  .  grantor. 

of  the  grantee  obtaining  it,  the  necessity,  which  is  the  founda- 
tion of  the  easement,  being  considered  equally  present  in 
either  case. 

But  with  regard  to  gwasi-easements  it  will  be  seen  that 
in  Bengal  and  those  parts  of  India  where  the  Indian  Easements 
Act  is  not  in  force,  these  rights  do  not  (subject  to  certain 
exceptions)  arise  in  favour  of  a  grantor  retaining  the  dominant 
tenement  and  conveying  the  servient  tenement,  by  virtue  of  a 
similar  presumption  of  law,  but  only  by  express  reservation  in 
the  conveyance.2 

B. — Acquisition  of  Quasi-Easements. 

The  term  "  <jfw<m-easements "  has  been  applied  to  those  What  are 
easements  which,  not  being  easements  of  absolute  necessity,  m^gease" 
come  into  existence  for  the  first  time  by  presumed  grant  or 
operation  of  law  on  a  severance  of  two  or  more  tenements 
formerly  united  in  the  sole  or  joint  possession,  or  ownership,  of 
one  or  more  persons.3 

They  are  to  be  distinguished  from  those  easements  which, 

1  (1868)  L.  R.,  4  Ch.  App.,  133.  (1881),  6  App.  Gas.  at  p.  809,  or  where 

2  See  infra  B,  Acquisition  of  Quasi-  they   would   be   inconsistent   with   the 
Easements.  implied  intention  of  the  parties,  see  infra 

3  They  will  not,  of  course,  come  into  under     "  Limitation    of    the    General 
existence  where  the  terms  of  the  con-  Rule." 

voyance  exclude  them,  Dalton  v.  Awjus 
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existing  before  the  unity  of  possession,  are  suspended  merely 
during  its  continuance,  and  revive  upon  its  determination  by 
the  mere  separation  of  the  tenements.1 

Though  possessing  no  legal  existence  during  the  unity  of 
possession  or  ownership,  their  use  during  that  time  by  the 
owner  of  the  united  tenements  as  necessary  to  the  enjoyment 
of  the  property,  causes  them  to  be  regarded  in  law  as  quasi- 
appendant  rights  expanding  into  easements  proper  on  a  dis- 
position of  the  tenements. 
How  distin-  Though  in  one  sense  they  may   be  called  easements  of 

from  ease-  necessity  as  originating  partly  in  reasons  of  practical  utility, 
ments  of  they  offer  important  features  of  dissimilarity  to  easements  of 
necessity.  absolute  necessity,  both  in  the  matter  of  their  acquisition  by  a 
grantor  retaining  the  gwasi-dominant  tenement,  and  in  their 
character  of  being  apparent  and  continuous.2 
Their  acquisi-  It  will  be  convenient  to  consider  from  three  different 
sidered^roru1"  asPec^s  the  *aw  relating  to  the  acquisition  of  quasi-easements 
three  on  a  severance  of  tenements  :   first,  where  the  tenements  were 

1'tT  t 

aspects.  formerly  united  in  sole  possession  or  ownership  ;    secondly,  in 

reference  to  the  exceptions  to  the  general  rule  against  pre- 
sumed reservation  ;  and  thirdly,  where  they  were  formerly 
united  in  joint  possession  or  ownership  and  are  severed  on 
partition. 

I. — Acquisition  of  quasi-easements  on  a  severance  of 
tenements  formerly  held  in  sole  possession  or 
ownership. 

In  cases  falling  under  (his  heading  Hie  question  whether 
r///a.s/-e;ise]iien1s  arise  on  a  severance  of  the  tenements  depends 
upon  whether  the  quasi-dommaxii  tenement  is  conveyed  to  the 
grantee  or  retained  by  the  grantor,  for  though  in  the  former 
event,  gwasi-easements  arise  in  favour  of  the  grantee  under  a, 

presi '<!  additional  grant,  they  are  not,  in  the  latter  event 

(according   to    the   general    rule    which   is   subject   to   certain 

1  SeeSuffleld  v.Brown(  1864),  4  DeG.       under   "Acquisition   of    Basements  of 
J.  &  s..  185;  and  Chap.  X,  Pari  II.  Absolute  Necessity  "  and  in/ra,  where  it 

2  Seeaupra,  Ohm  matter  is  referred  id      in  fully  discussed. 
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exceptions)  retained  by  the  grantor,  except  by  express  words 
of  reservation.  This  distinction  makes  it  necessary  to  consider 
the  law,  first,  when  the  quasi- dominant  tenement  is  conveyed, 
and  secondly,  when  it  is  retained. 

(a)  The  law  as  to  the  acquisition  oj  quasi-easements  when 
the  quasi-dominant  tenement  is  conveyed  to  the 
grantee,  and  the  quasi-servient  tenement  is  retained  by 
the  grantor. 

(1)  Generally. 

It  will  be  convenient  in  the  first  instance  to  state  general  General  prin- 
principles,  and  then  to  refer  in  detail  to  the  different  kinds  of cip,cs* 
easements  to  which  such  principles  have  been  applied. 

Such  general  principles  may  be  stated  as  follows  : — 

First. — On  the  grant  by  the  owner  of  an  entire  property  of 
part  of  that  property  as  it  is  then  used  and  enjoyed,  there  will 
pass  to  the  grantee  all  those  continuous  and  apparent  ease- 
ments, meaning  giwm-easements,  which  are  necessary  to  the 
reasonable  enjoyment  of  the  property  granted,  and  which  have 
been  and  are  at  the  time  of  the  grant  used  by  the  owner  of  the 
entirety  for  the  benefit  of  the  part  granted.1 

Secondly. — Such  easements  arise  in  favour  of  the  grantee 
either  on  the  principle  that  the  grantor  is  presumed  by  law  to 

1  Suffield  v.  Brown  (1864),  4  De  G.  J.  lessee  of  the  gwasi-dominant  tenement 

&  S.,  185  ;  Watts  v.  Kelson  (1870),  L.  R.,  either  as  against  the  lessor  retaining  the 

6  Ch.  App.,  166  ;    Wheeldon  v.  Burrows  quasi-servient  tenement  or  his  assigns, 

(1878),  12  Ch.  D.,  31  ;    Allen  v.  Taylor  Cox  v.  Matthews  (1685),  1  Ventris,  237, 

(1880),  16  Ch.  D.,  355  ;  Russell  v.  Walts  239  ;   Rosewell  v.  Pryor  (1704),  6  Mod., 

(1885),  10  App.   Cos.,   611;  Browne  v.  116;   Coutts  v.  Gorham  (1829),  M.  &  M., 

Flower  (1911),  1  Ch.,  219,  225  ;  Schwann  396  ;  Davies  v.  Marshall  (1861),  1  Dr.  & 

v.  Cotton  (J  !H  6),  2  Ch.,   459  ;  Amutool  Sm.,  557  ;    Jacomb  v.  Knight  (1863),  32 

Russool  v.  Jhoomuch  Singh  (1875),  24  L.  J.  Ch.,  601  ;    Cable  v.  Bryant  (1908), 

W.  H.,  345  (Civil  Rulings)  ;  Morgan  v.  1   Ch.,   259;  Browne  v.  Flower  (1911), 

Kirby   (1878),   I.    L.   R.,   2   Mad.,    46;  1  Ch.,  219,  225.     It  applies  also  in  the 

Delhi  ami   London  Bank  v.   Hem  Ball  case  of  a  sale  by  a  mortgagee  rightly 

Dutt  (1887),  I.  L.  11.,  14  Cal.,  at  p.  853  ;  exercising  his  power  of  sale,  Bom  v. 

Purslwtum  v.  Durgoji  (1890),  I.  L.  R.,  Turner  (1900),  2  Ch.,  211.     It  applies 

14  Bom.,  452  ;  Chunilal  v.  Manishankar  equally  to  a  grant  by  a  railway  company 

(1893),  I.  L.  R.,  18  Bom.,  616  ;   and  see  except  in  so  far  as  a  right  of  possible 

Norton  on  Deeds  (1906),  pp.  268  et  scq.  obstruction  is  reserved,  Myers  v.  Catier- 

The  same  rule  applies  in  favour  of  a  son  (1889),  43  Ch.  D.,  470. 
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grant  everything  which  is  essential  to  the  use  and  enjoyment 
of  the  gi*asi-dominant  tenement,  or  on  the  principle  that  a  man 
cannot  derogate  from  his  own  grant.1 

The  justice  of  these  principles  is  unquestionable,  for  it  is 
obvious  that  where  one  portion  of  a  united  property  has  been 
dependent  on  another  portion  for  certain  necessary  advantages, 
and  the  former  portion  is  alienated,  the  denial  to  the  grantee 


1  Suffield  v.  Brown  ;  Wheeldon  v. 
Burrows  ;  Allen  v.  Taylor  ;  Chunilal  v. 
A  tinaram,  ubi  sup.  As  between  grantor 
and  grantee  the  same  result  may  be 
obtained  by  means  of  an  implied  cove- 
nant for  quiet  enjoyment,  see  supra, 
Part  I,  under  "  Implied  covenant  for 
quiet  enjoyment."  By  the  application 
of  the  doctrine  of  non-derogation  the 
grant  of  an  easement  may  be  presumed 
from  the  purpose  for  which  the  grant 
of  the  quas /-dominant  tenement  is  made, 
whether  such  purpose  is  stated  in  the 
grant  or  is  known  to  the  grantor  inde- 
pendently, Robinson  v.  Grave  (1873),  21 
W.  R.,  223  ;  27  L.  T.  N.  S.,  648.  Thus, 
in  the  case  last  cited,  a  grantor  of  land 
for  the  purpose  of  a  house  being  built 
upon  it,  was  held  entitled  to  an  ease- 
ment to  such  extent  as  might  be  neces- 
sary to  enable  him  to  build  the  house 
and  enjoy  it  when  built.  In  Siddons  v. 
Short  (1877),  L.  R.,  2  C.  P.  D.,  572,  the 
grant  of  an  easement  of  support  was 
presumed  on  the  ground  that  where  a 
grantor  of  land  knows  that  substantial 
buildings  are  intended  l"  1"'  erected 
upon  it.  he  impliedly  engages  so  to  use 

his   adjoining    land    as    not    to    injure   or 

oterfere  with  those  buildings.  In 
Aldin  \.  Latimer,  Clark,  Muirhead  &  Go, 
(1894),  2  Ch.,  137,  it  was  decided  on  the 
same  principle,  thai  the  plaintiff  was 
entitled  by  implied  grant  to  the  access 
ol  o  much  air  to  his  drying  sheds  as 
was  necessary  for  the  ordinary  purposes 
of  his  business  as  a  timber  merchant. 
To  the  same  effect  is  the  decision  in 
(  abh  v.  Bryant  (1008),  1  Oh.,  250,  where 
the  defendant  was  restrained  upon 
similar  principles  from  obstructing  the 
access  of  light  and  air  to  the  plaintiff's 


stable.  So,  too,  on  the  grant  of  a 
divided  moiety  of  a  party-wall,  there 
will  arise  by  implication  of  law  all  such 
easements  as  are  reasonably  necessary 
for  the  purpose  of  giving  effect  to  the 
intention  of  the  parties  with  regard  to 
the  user  of  the  wall,  Jones  v.  Pritchard 
(1908),  1  Ch.,  630  ;  24  Times  L.  R.,  309. 
And  the  same  doctrine  will  prevent  a 
purchaser  for  value  without  notice  of 
the  easement  from  relying  on  that 
equitable  defence,  Schxoann  v.  Cotton 
(1916),  2  Ch.,  459.  The  same  doctrine 
has  been  applied  in  favour  of  a  railway 
company  or  local  authority  acquiring 
land  under  then-  compulsory  powers,  to 
the  extent  of  giving  them  a  right  by 
implication  to  all  easements  necessary 
to  the  reasonable  enjoyment  of  the  land, 
having  regard  to  the  purposes  of  the 
acquisition,  Caledonian  By.  Co.  v. 
Sprot  (1856),  2  Macq.,  449;  Elliott  v. 
N.-E.  By.  Co.  (1863),  10  H.  L.  C,  333  ; 
Serff  v.  Acton  Load  Board  (1886),  31  Ch. 
D.,  679.  So,  too,  where  powers  aro 
given  by  statute  to  public  bodies  for 
a  special  purpose,  there  is  also  an  implied 
grant  of  all  such  easements  as  are 
reasonably  necessary  to  effectuate  such 
purpose,  Benfieldside  Local  Board  \. 
Consett  Iron  Co.  (1887),  3  Exch.  Div., 
6  I  :  In  re  Corporation  of  Dudley  (1881), 
8  Q.  B.  I).,  86;  London  and  N.-W.  By. 
Co.  v.  Evans  ( 1893),  1  Ch.,  16.  But  the 
doctrine  cannot  be  invoked  to  protect 
some  special  or  extraordinary  user  by 
the  grantee  of  the  property  granted 
when  the  grantor  did  not,  and  could  not, 

know    that    the    property    would    be   used 

for  such  a  purpose,  Robinson  v.  Kilvert 
(1889),  41  Ch.  D.,  88. 
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of  the  enjoyment  of  similar  advantages  would  be  to  deprive  his 
newly  acquired  property  of  utility,  and  him  of  the  benefit  of 
his  bargain.  Not  only  would  such  denial  work  injustice  to 
the  grantee,  but  would  shew  undue  favour  to  the  grantor  by 
allowing  him  to  retain  his  consideration  without  making  an 
adequate  return. 

These  principles  are  well  established   in  English  law,  and  Uniformly 
have  received  uniform  recognition  in  India,  both  in  the  Indian  Engfand  anci 
Easements  Act  itself,1  and  from  the  Courts  in  cases  falling  under  in  India, 
and  outside  that  Act.2 

It  should,  however,  be  observed  that  the  general  rule  must  Limitation  of 
be  taken  with  this  limitation,  that,  on  severance  of  tenements,  rule<g 
the  grantee  of  the  dominant  tenement  will  not  be  entitled  to 
any  apparent  and  continuous  easement  wdiich  would  be  incon- 
sistent with  the  intention  of  the  parties  to  be  implied  from  the 
circumstances  existing  at  the  time  of  the  grant  and  known  to  the 
grantee.3 

Thus,  the  presumption  will  be  modified  if  the  grantee  has 
notice  that  the  remaining  land  is  intended  to  be  used  for  a 
particular  purpose,  as  where  a  house  with  lights  is  conveyed  to 
the  grantee  in  pursuance  of  an  agreement  which  also  provides 
for  the  adjoining  land  being  built  upon,4  or  where  there  is  a 
conveyance  of  a  building  "  with  the  rights,  members,  and 
appurtenants  to  the  said  premises  belonging,"  anyone  grantee 
knows  that  the  adjoining  land  is  being  laid  out  for  building,5 
or  where  in  the  conveyance  of  a  house  with  lights  by  a  railway 
company  there  is  a  recital  that  the  remainder  of  the  land  will 
be  required  by  them  for  the  construction  of  their  railway.6 

But  subject  to  such  user  of  the  adjoining  property  as  was 


1  S.  13,  el.  (b),  App.  VII;  Raja  Ltd.  (1902),  1  Oh.,  920;  Phillips  v.  Low 
Suranani  Papayya  Bau  v.  Secretary  of  (1892),  1  Ch.  49  (51),  which  was  the  case 
State  (1903),  I.  L.  R.,  26  Mad.,  51.  of  a  devise.    Sec  also  Myers  v.  Catterson 

2  Morgan  v.  Kirby ;  Delhi  and  London  (1889),  -43  Ch.  D.,  470  (477),  (478),  (482), 
Bank  v.  Hem  Loll  Butt ;  Purshotam  v.  (483). 

Durgoji  ;  Chunilalv.  Manishankar,ubi  4  Godwin  v.  Schweppes,  Ltd.,  ubi  sup. 

suj>.  5  Birmingham,  etc.,  Co.  v.    Ross,  ubi 

3  Birmingham,  etc.,  Co,  v.  i?os« (1888),  sup. 

3S  Ch.  D.,  295;    Godwin  v.  Schweppes,  G  Myers  v.  Catterson,  ubi  sup. 
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agreed  or  contemplated  at  the  time  of  the  grant,  the  grantee 
will  be  entitled  to  the  full  enjoyment  of  the  easement.1 

The  rights  to  be  enjoj^ed  with  a  house  to  be  built  must  be 
determined  not  at  the  time  of  the  conveyance  of  the  house  and 
land,  but  at  the  time  of  the  contract  for  the  purchase  of  the 
site.2 

(2)  In  Particular. 

(a)  Easements  of  Light  and  Air. 

Pass  as  quasi-       The  general  principles  above  stated  are  applicable  to  the 
i semen  .      acquisition  of  easements  of  light  and  air  by  presumed  grant. 
Thus,  when  such  easements  pass  to  a  grantee  on  a  severance 
of  the  tenements  they  pass  as  gwasi-easements,  and  not  as  ease- 
ments of  necessity.3 

With  this  preliminary  observation  it  is  proposed  to  examine 
the  authorities  in  detail. 

Palmer  v.  One  of  the  earliest  reported  cases  is  that  of  Palmer  v. 

Flctcjier*  where  it  was  resolved  that  if  a  man  erects  a  house 
on  his  own  land  and  thereafter  sells  the  house  to  one  purchaser 
and  the  land  to  another,  the  purchaser  buying  the  land  cannot 
block  up  the  other's  lights  any  more  than  the  original  owner, 
who  cannot  derogate  from  his  own  grant,  and  this  though  the 
house  is  a  new  one. 

To  the  same  effect  are  the  decisions  in  Cox  v.  Matthews,5  and 
BoseweU  v.  Prijor.6 

CompUmv.  Palmer  v.  Fletcher  was  followed  in  Comptou  v.  Bichards^ 

where  it  was  held  that  the  occupier  of  one  of  two  houses  built 
nearly  ;il  I  he  same  time  and  purchased  by  the  same  proprietor, 
might  maintain  a  special  action  on  the  case  against  the  tenant 
•  if  tin'  other  for  obstructing  his  window  lights,  however  short 
l  he  ptv\  ious  enjoyment,  by  the  plaintiff. 


Richards. 


1   Myers  v.  Oatlerson,  itbi  sup. ;  Wilson  I.  L.  R.,  is  Bom.,  616,  and  see  Indian 

■..  Queen's  Club  (1891),  ::  Ch.,  522.  Easements  Act,  s.  13,  cl.  (6),  and  ill.  (c), 

-  Broomfleldv.  Williams (1897),  lOh.,  App.  VII. 

602(616);  Pollard  v.  Gore  (1901),  1  Ch.,  '  (1679)   1   Levinz,  122. 

s:;i  ;   Godwin  \.  Schweppes,  Lid.  (1902),  s  (1685)  1  Ventr.,  237. 

I  eh.,  926  (932).  |;  (17(0)  0  Mod.,  110. 

;    il  heeldon  v,  Burrows (1878),  l2Ch.  '  (1814)  1  Trice,  27. 
I).,  .'il  ;  Ohunilalv.  Maniahankar (1893), 
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Though  the  houses  were  unfinished  at  the  time  of  sale,  the 
openings  intended  for  the  windows  were  sufficiently  indicated 
to  support  an  implied  condition  that  nothing  should  be  after- 
wards done  whereby  the  windows  might  be  obstructed. 

In  Coutts  v.  Gorham,1  the  owner  of  two  adjoining  houses  Coutis  v. 
having  certain  ancient  windows  leased  one  of  them  for  twenty-  Gorham- 
one  years  determinable  on  lives,  which  lease  the  lessee  after- 
wards assigned  to  the  defendant. 

Subsequently  the  defendant  took  a  new  lease  of  the  same 
premises  from  the  owner  for  twenty-one  years. 

The  windows  of  the  other  house  had  been  altered  and  placed 
in  a  different  position  from  the  ancient  ones  at  a  period  within 
twenty  years  before  the  obstruction  of  lights  complained 
of  by  the  plaintiff,  and  the  owner  afterwards  leased  the  house  to 
the  plaintiff. 

It  was  held  that  as  the  owner  could  not  have  obstructed 
the  plaintiff's  lights  in  these  circumstances,  the  defendant  had 
not  the  right  to  do  so. 

The  same  principle  was  applied  in  Swansborougli  v.  Coven-  Swansborovgli 
try?  where  Tindal,  C.J.,  said  :  "  It  is  well  established  by  thev*  Covmtnf- 
"  decided  cases,  that  where  the  same  person  possesses  a  house, 
"  having  the  actual  use  and  enjoyment  of  certain  lights,  and 
"  also  possesses  the  adjoining  land,  and  sells  the  house  to 
"  another  person,  although  the  lights  be  new,  he  cannot,  nor 
"  can  any  one  who  claims  under  him,  build  upon  the  adjoining 
"  land  so  as  to  obstruct  or  interrupt  the  enjoyment  of  those 
"  lights.  The  principle  is  laid  down  by  Twisden  and  Wynd- 
"  ham,  JJ.,  in  the  case  of  Palmer  v.  Fletcher,  '  that  no  man 
"  '  shall  derogate  from  his  own  grant.'  The  same  law  was 
"  adhered  to  in  the  case  of  Cox  v.  Matthews,  by  Holt,  C.J.  ; 
"in  Bosewell  v.  Pryor ;  and,  lastly,  in  the  later  case  of 
"  Comjyton  v.  Bichards." 

In  Wheeldon  v.  Burrows,5  the  general  rule  governing  the  wheeldon  v. 
acquisition   of  gitasi-easements  by  the  grantee  of  the  quasi- Burrom- 
dominant  tenement  was  stated  to  be  applicable  to  easements 

1  (1829)  1  Moody  and  Malkin,  39(3.  3  (1879)  12  Ch.  D.,  31. 

2  (1S32)  9  Ring.,  305, 
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Allen  v. 
Taylor. 


Broo in  field  v. 
Will  in  ins  ; 
Pollard  \. 
Qart . 


of  light  and  to  be  founded  on  the  maxim  well  established  by 
authority  and  consonant  to  reason  and  common-sense,  that 
a  grantor  shall  not  derogate  from  his  own  grant,  and  was 
expressed  as  follows  : — 

"  On  the  grant  by  the  owner  of  a  tenement  of  part  of  that 
"  tenement  as  it  is  then  used  and  enjoyed,  there  will  pass  to 
"  the  grantee  all  those  continuous  and  apparent  easements 
"  (meaning  quasi- easements),  or,  in  other  words,  all  those 
"  easements  which  are  necessary  to  the  reasonable  enjoyment 
"  of  the  property  granted,  and  which  have  been  and  are  at 
"  the  time  of  the  grant  used  by  the  owners  of  the  entirety  for 
"  the  benefit  of  the  part  granted."  l 

In  Allen  v.  Taylor  2  Jessel,  M.R.,  said  :  "  There  can  be  no 
"  doubt  that  the  law  as  laid  down  by  Palmer  v.  Fletcher  is  the 
"  law  of  the  present  day  ;  that  is,  where  a  man  grants  a  house 
"  in  which  there  are  windows,  neither  he  nor  anybody  claiming 
"  under  him  can  stop  up  the  windows  or  destroy  the  lights. 
"  That  is  based  on  the  principle  that  a  man  shall  not  derogate 
"  from  his  own  grant ;  and  it  makes  no  difference  whether  he 
"  grants  the  house  simply  as  a  house,  or  whether  he  grants  the 
"  house  with  the  windows  or  the  lights  thereto  belonging.  In 
"  both  cases  he  grants  with  the  apparent  easements  or  guasi- 
"  easements.     All  that  is  now,  I  take  it,  settled  law." 

The  later  cases  of  Broomfield  v.  Williams  3  and  Pollard  v. 
Gare  4  have  affirmed  the  same  doctrine  by  deciding  that  the 
purchaser  or  lessee  of  the  first  of  a  series  of  building  plots  is 
entitled  to  the  free  access  of  light  to  his  house,  unless  the 
vendor  or  lessor  has  expressly  reserved  to  himself  and  his 
assigns  a  right  to  obstruct  by  building  on  the  adjoining  land 
or  there  is  suflicienl  evidence  of  a  definite  building  scheme 
binding  on  the    purchaser  or  lessee.5    And  the  burthen    of 


1  Per  Thesiger,   I,. J.,  at    p.   40  •    see 
also  Schwann  v.  Ootton  (1916),  2  Oh., 

I.V.I. 

2  (I  smi)  it;  eh.  1).  at  p.  357. 
a  (1897)  I  Oh.,  602. 

'  (1901)  l  Oh.,  S34. 

■'■  See  also  Browne  v.  Flower  (mil), 


I  (Ih.,  210,  225.  Reference  in  the 
eonveyanro  and  the  plan  thereon  to 
'•  building  land  "  and  the  existence  of 
a  building  line  in  the  plan,  by  reference 
to  which  the  agreement  of  sale  or 
|<  i  ie  is  cnii  red  into,  wit  hont  anything 
further,  are  insufficient  to  restrict  the 
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modifying     or     displacing     tho     presumption     lies     on     the 
grantor.1 

Tho  successive  decisions  above  cited  establish  beyond 
question  the  principles  of  English  law  which  govern  the 
acquisition  of  quasi- easements  of  light  by  the  grantee  of  the 
^/m.sv-dominant  tenement. 

In  India  the  same  rule  has,  in  its  application  to  easements  English  prin- 
of  light,  received  legislative  and  judicial  approval.2  in  imMa!''1" <l 

The  maxim  that  a  grantor  may  not  derogate  from  his  own  Easements  of 
grant  has  been  applied  to  a  case  of  air  under  circumstances  air- 
which,   though   otherwise   precluding   the   acquisition   of   the 
easement,  were  on  this  ground  held  to  entitle  the  grantee  to 
relief. 

In  Aldin  v.  Latimer,  Clark,  Muirhead  &  Co.,3  the  plaintiff  Aldinv.  Lati. 
was  the  lessee  of  land  demised  to  him  for  the  purpose  of  carry-  ™/ ','/,  w/  <e 
ing  on  the  business  of  a  timber  merchant,  and  in  the  lease  had  Co. 
covenanted  to  carry  on  such  business.     The  defendants,  who 
were  assigns  of  the  lessor,  erected  buildings  on  adjoining  land 
acquired  by  them  from  him,  and  by  so  doing  interfered  with 
the  access  of  air  to  sheds  upon  the  demised  property  used  for 
drying  timber.     It  was  held  that  they  were  not  entitled  so  to 
do,  inasmuch  as   in  accordance  with  the  general  rule  that  a 
grantor  may  not  derogate  from  his  own  grant,  the  lessor  and 
the  defendants,  as  his  assigns,  subject  to  the  existing  lease, 

application  of  the  doctrine,  Broomfield  it   lies    on   the    grantor,    Broomfield   v. 

v.    Williams  ;    Pollard   v.    Gare.     But  Williams,  ubi  sup.  at  pp.  610,  613. 

express    agreement    (Haynes    v.    King  x  Broomfiehl  v.  Williams,  uhi  sup.  at 

(1893),    3   Ch.,    439),   or   circumstances  pp.  610,  613. 

existing  at  the  time  of  the  grant  clearly  2  I.    E.    Act,    s.    13,    cl.   (b)   and    ill. 

inconsistent    with    the    easement    and  (c),  App.  VII. ;  Delhi  and  London  Bank 

known     to     the     grantee     or     devisee  v.  Hem  hall  Dutt  (1887),  I.  L.   R.,    1-1 

{Birmingham,  etc.,  .Co.  v.  Ross  (1888),  Cal.  at  p.  853. 

38  Ch.  D.,  295  ;    Godwin  v.  Schweppes,  3  (1894)  2  Ch.,  437.     See  to  the  same 

Ltd.   (1902),    1    Ch.,    926;    Phillips  v.  effect  Grosvenor  Hotel  Co.  v.  Hamilton 

Low  (1892),  1  Ch.,  47),  can  displace  or  (1894),   2  Q.  B.,   836;    Herz  v.    Union 

modify     the      presumption,     see     also  Bank  of  London  (1859),  2   Giff.,   686  ; 

Myers    v.    Catterson    (1889),     43    Ch.  Browne  v.  Flower  (1911),    1    Ch.,   219, 

D.,  470;   Browne  v.    Flower,  ubi  sup.  225,226,227.     But  this  maxim  cannot 

But    since,    on    a    severance    of    tene-  be  extended  by  implication  to  amenities 

ments,  there  is  prima  facie  a  right  to  of    prospect  or    privacy,    see   case  last 

the  free  access  of  light  in  favour  of  the  cited. 
grantee,  the  burden  of  setting  limits  to 
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were  under  an  obligation  to  abstain  from  doing  anything  on 
the  adjoining  property  which  would  prevent  the  land  demised 
from  being  used  for  the  purpose  for  which  the  demise  was 
made. 

(b)  Easements  relating  to  Water. 
May  also  The  same  general  principles  are  applicable  to  the  acquisi- 

ea^emeifts"52*  ^on  °^  g^asi-easements  relating  either  to  the  artificial  flow  of 
water  to  or  from  the  quasi- dominant  tenement  or  to  the  pollu- 
tion of  water. 
Quasi-ea.se-  Thus,  in  regard  to  the  artificial  flow  of  water  to  the  quctsi- 

ficialflow  of1  dominant  tenement  it  was  held  in  Nicholas  v.  Chamberlain  l 
water  to  domi-  by  all  the  judges  upon  demurrer  that  if  one  erects  a  house 
ment.  an(l  builds  a  conduit  thereto  from  another  part  of  his  land 

Nicholas  v.      and  conveys  water  by  pipes  to  the  house  and  afterwards  sells 
Chamberlain.  ^   bouse  with  the  appurtenances   excepting  the  land,   the 
conduit   and   pipes   pass   with   the  house,   because   they   are 
necessary  and  gwasi-appendant  thereto. 
Sury  v.  In  Sury  v.  Piggoit2  an  action  was  brought  for  obstructing 

a  stream  of  water  running  over  the  defendant's  land  to  a  pool 
of  the  plaintiff's  situate  in  a  close  which  was  part  of  the  plain- 
tiff's rectory.  The  land  over  which  the  stream  flowed  and  the 
plaintiff's  close  had  both  belonged  in  unity  of  ownership  to  the 
Crown  until  King  Henry  VIII.  granted  the  land  over  which 
the  stream  flowed  to  the  grantee  under  whom  the  defendant 
claimed. 

It  was  held  that  the  defendant  took  the  land  subject  to  the 
previously  existing  right  of  the  plaintiff's  predecessors  to  have 
the  flow  of  water  to  the  pool  unobstructed. 

In  the  same  case  it  was  laid  down  that  if  a  man  has  a  mill 
on  one  part  of  his  land,  and  the  stream  which  works  the  mill 
flows  through  another  part  of  his  kind,  and  he  grants  the 
mill  with  the  land  on  which  it  stands,  he  cannot  afterwards 
slop  the  stream  from  flowing  to  the  mill  through  the  part  of 
the  land  which  lie  has  not  granted. 


Piygott. 


1  (1607)  Cro.  Jac,  121.  2  (1025)  Palmer,  HI. 
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In  Canltam  v.  Fisk  *  the  owner  of  two  closes,  in  one  of  Canham  v. 
which  a  stream  arose  that  flowed  through  the  other,  first  sold  " 
the  latter  to  the  plaintiff  and  afterwards  sold  the  former  to 
the  defendant.  In  an  action  by  the  plaintiff  for  the  diversion  of 
the  water  by  the  defendant  it  was  held  that  a  presumed  right 
to  the  water  passed  with  the  conveyance  to  the  plaintiff,  and 
that  the  action  could  be  maintained. 

Watts  v.  Kelson  2   is  a  later  and  an  important   decision  Watts  v. 
in  favour  of  the  acquisition  .of  gwasi-easements  in  the  artificial Kdson- 
flow  of  water  to  the  quasi- dominant  tenement,  and  it  explains 
the  meaning  of  the  words   "  continuous  "   and  "  necessary  " 
in  reference  to  gwasi-easements. 

In  that  case  the  plaintiff  sued  to  maintain  an  alleged  right 
to  the  uninterrupted  flow  of  water  along  an  artificial  water- 
course through  the  defendant's  premises  to  the  plaintiff's. 

The  facts  were  that  the  owner  of  two  properties  held  in 
unity  of  ownership  made  a  drain  from  a  tank  on  one  property 
to  a  lower  tank  on  the  same  property,  and  laid  pipes  from  the 
lower  tank  to  cattle-sheds  on  the  other  property  for  the 
purpose  of  supplying  them  with  water,  and  they  were  so 
supplied  up  to  the  time  the  owner  sold  the  latter  property  to 
the  plaintiff  who  then  had  the  use  of  the  water  until  the 
defendant,  who  subsequently  became  the  purchaser  of  the 
former  property,  stopped  it. 

In  granting  a  perpetual  injunction  restraining  the  defen- 
dant from  obstructing  and  diverting  the  stream  and  water- 
course, the  Court  of  Appeal,  in  a  judgment  delivered  by 
Hellish,  L.J.,  made  the  following  observations  : — ■ 

"  We  are  clearly  of  opinion  that  the  easement  in  the 
"  present  case  was  in  its  nature  continuous.  There  was  an 
"  actual  construction  on  the  servient  tenement  extending  to  the 
"  dominant  tenement  by  which  water  was  continuously  brought 
"  through  the  servient  tenement  to  the  dominant  tenement  for 
"  the  use  of  the  occupier  of  the  dominant  tenement.  Accord- 
"  ing  to  the  rule,  as  laid  down  by  Chief  Justice  Erie,  the  right 
"  to  such  an  easement  as  the  one  in  question  would  pass  by 

1  (1831)  2  C.  &  J.,  126.  2  (1S70)  L.  R.,  0  Ch.  App.,  166. 

p.e.  23 
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"  implication  of  law  without  any  words  of  grant,  and  wc  think 
"  that  this  is  the  correct  rule."  l 

"  It  was  objected  before  us,  on  the  part  of  the  defendant, 
"  that  on  the  severance  of  two  tenements  no  easement  will  pass 
"  by  an  implied  grant,  except  one  which  is  necessary  for  the 
"  use  of  the  tenement  conveyed.  It  was,  at  the  time  of  the 
"  conveyance,  the  existing  mode  by  which  the  premises  con- 
"  veyed  were  supplied  with  water  ;  and  we  think  it  is  no 
"  answer  that  if  this  supply  was  <cut  off,  possibly  some  other 
"  supply  might  have  been  obtained.  We  think  it  is  proved 
"  on  the  evidence  that  no  other  supply  of  water  equally 
"  convenient  or  equally  pure  could  have  been  obtained."  2 
Ramastur  In  Bamessur  Prasad  Narain  Singh  v.  Koonj  Beliari  Pattuk,5 

Prasad  Narain     ,  ,,  i    •    i.*<«     1   '•        i    r.        ,1  <«   •     •      ■•         ■ 

Singh  v,         where  the  plaintiff  claimed  tor  the  purposes  ot  irrigation  to 
Koonj  Behari  have  the  flow  of  water  in  an  artificial  channel  from  the  defen- 

Paifuk 

dant's  estate  to  his  own  without  diversion  by  the  defendant, 
the  Privy  Council,  referring  to  Watts  v.  Kelson,  observed,  "  It 
"  may  be  that  at  the  time  when  this  system  of  irrigation  was 
"  adopted  the  mouzalis  now  belonging  to  the  plaintiff  and  the 
"  defendant  formed  one  estate,  and,  if  so,  on  severance  the 
"  right  to  the  continued  flow  of  water  in  the  accustomed 
"  channels  would  arise  and  subsist." 

Morgan  v.  In  Morgan  v.  Kirby,4  where  the  easement  claimed  was  the 

flow  of  water  along  an  artificial  watercourse,  it  was  said  that 
such  an  easement  might  be  acquired  as  a  quasi-easement  in 
the  character  of  being  a  continuous  and  apparent  easement 
which  has  been  used  by  the  owner  during  the  unity  of  posses- 
sion for  fche  purpose  of  that  part  of  the  united  tenement  which 
corresponded  with  the  tenement  conveyed. 

TtajaSuraneni       Similarly    in    Baja   Suraneni   Vcnkata   Papayya    Ran    v. 

I'c.nhnla 

Papayya  "Ran . — . 

v.  Secretary  of 

Stalf.  1   P.  17:!.  obviously  no  claim  can  be  made  to  a 

2  P.  175.  continuous   and  apparent  easement   in 

3  (1878)  4  App.  <  las,  at  p.  128  ;  I.  L.  respect  of  an  artificial  channel  made  by 
I!.,  I  Cal.  al  p.  039;  L.  It.,  0  lnd.  the  alleged  dominant  ownor  on  tho 
App.  ut  pp.  40,  41.  alleged  servient  tenomont  after  a  sever - 

4  (1878)  I.  L.  R.,  2  Mud.,  40.  See  anoe  of  tenements,  Kuttath  Krishnan  v. 
also  Amutool  Ruasool  v.  J hoomuch  Singh  Chathu  Menon  (1909),  I.  L.  R.,  33  Mad., 
(1876),  24W.  R.,  345  (Civ.  Rul.).     Rut  207. 


(     355    ) 

Secretary  of  State,1  Government  having  purchased  certain  villages 
at  a  sale  for  arrears  of  Government  revenue,  it  was  held  that 
it  had  acquired  an  easement  under  section  13  (b)  of  the  Indian 
Easements  Act,2  to  have  the  lands  in  such  villages  irrigated 
from  the  same  source  of  irrigation  in  another  village  belong- 
ing to  the  same  zomindari  as  had  boon  in  use  at  the  time  of 
the  sale. 

As  regards  the  easement  to  discharge  water  on  to  another's  Same  law 
land,  the  jus  aquce  educendcv  of  the  Civil  Law,  there  are  cases  ^J1  regard 

J  x .  to  jus  aqvas 

deserving  attention.  alitrendce. 

The  first  of  these  is  the  old  case  of  Coppy  v.  J.  de  B.  Coppy  v. 
decided  in  the  11  H.  7  and  reported  in  Gale  on  Easements  as  J'  de  B' 
follows  3  : — 

"  One  William  Coppy  brought  an  action  in  the  case  against 

"  J.  de  B.,  and  counted  that  according  to  the  custom  of  London, 

"  where  there  are  two  tenements  adjoining,  and  one  had  a 

"  gutter  running  over  the  tenement    of   the  other,  the  other 

"  cannot  stop  it,  though  it  be  on  his  own  land  ;    and  counted 

"  how  he  had  a  tenement  and  the  defendant  another  tenement 

"  adjoining.     The  defendant's  counsel  said,  '  We  say  that  since 

"  '  the  time  of  memory  one  A  was  seized  of  both  tenements 

"  '  and  enfeoffed  the  plaintiff  of  the  one  and  defendant  of  the 

"  '  other.'     To  which  it  was  replied,  '  This  is  not  a  good  plea, 

"  '  for  the  defendant  seeks  to  defeat  the  custom  by  reason  of  an 

"  '  unity  of  possession  since  the  time  of  memory  ;  and  that  he 

"  '  cannot  do  in  this  case,  for   such  a  custom,  that  one  shall 

'  have  a  gutter  running  to  another  man's  land  is  a  custom 

'  solemnly  binding  the  land,  and  this  is  not  extinct  by  unity 

'  of  possession  ;   as  if  the  lord  of  a  seigniory  purchased  lands 

'  held  in  gavelkind,  the  custom  is  not  thereby  extinguished, 

'  but  both  his  sons  shall  inherit  the  lands,  for  the  custom 

'  solemnly  bindeth  the  lands.'     Townshend  said,  '  If  a  man 

1  purchase  land  of  which  he  hath  the  rent,  the  rent  is  gone  by 

*'  '  the  unity  of  possession,  because  a  man  cannot  have  a  rent 

"  '  from  himself,  but  if  a  man  hath  a  tenement  from  which  a 

1  (1003)  I.  L.  R„  26  Mad.,  51.  3  9th  Ed.,  pp.  115  et  seq. 

2  See  App.  VII. 
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"  '  gutter  runneth  into  the  tenement  of  another,  even  though 
"  '  he  purchased  the  other  tenement,  the  gutter  remains  and  is 
"  '  as  necessary  as  it  was  before.'  To  this  it  was  objected  by 
"  the  defendant's  counsel,  '  That  he  who  was  the  owner  of  the 
"  '  two  tenements  might  have  destroyed  the  gutter  ;  and  that  if 
"  '  he  had  done  so,  and  then  made  several  feoffments  of  the 
"  '  two  tenements,  the  gutter  could  not  have  revived.'  To 
"  which  it  was  replied,  '  If  that  were  so,  3^011  might  have 
"  '  pleaded  such  destruction  specially,  and  it  would  have  raised 
"  '  a  good  issue.     11  H.  7,  25,  pi.  G.'  ; 

Though    the    plaintiff    rested    his    case    on    a    custom    of 

London,  the  decision  appears  to  be  equally  founded  on  general 

principles. 

Evxui  v.  In  Ewart  v.  Cochrane  l  there  were  two  adjoining  proper- 

Cochrane.        ^eg^  Qne  ft  tanyard  anc|  the  other  a  house  and  garden,  which 

formerly  belonged  to  the  same  owner. 

During  unity  of  possession  a  drain  was  made  from  the 
tanyard  to  a  cesspool  in  the  garden  for  the  purpose  of  carrying 
off  the  surplus  water. 

Subsequently  the  tanyard  was  conveyed  to  the  respon- 
dent's predecessor  in  title,  without  any  mention  of  the  drain 
but  with  the  words  "  as  the  whole  said  subjects  are  previously 
possessed  by  us,"  and  the  house  and  garden  was  afterwards 
conveyed  to  the  appellant. 

The  latter  being  annoyed  by  the  cesspool,  blocked  up  the 
drain,  and  the  respondent  thereupon  brought  an  action  for 
damages. 

The  Court  of  Session  decided  that  there  had  been  a  presumed 
grant  of  an  easement  to  discharge  the  water  from  the  tanyard 
into  the  cesspool. 

This  decision  was  affirmed  by  the  House  of  Lords.2 
Pur  hotam  in  L'urshotam  Sohharam  v.  Durgoji  Tularemia  the  plaintiff 

S< il.hu ram  v. 

,,,  ,  1  (1861)  7  .1  hi.  N.  S.,  '.)2f>  ;  1  Macq.  time  of  the  grant,  see  per  Lord  Camp- 
So.  App.,  117.  bell,  4  Macq.  Sc.  App.  at  p.  123. 
2  On  tin;  ground  that  the  drain  and  iSVe  this  phrase  preferred  to  '"necessary 
ce  pool  were  "necessary  for  tho  con-  for  the  use  and  enjoyment  of,"  Schwann 
venient  and  comfortable  enjoyment  of  v.  Cotton  (1910),  2  Oh.,  459,  469. 
the  property  "  aa  ii  existed  before  the  :1  (1890)  I.  L.  R.,  14  Bom.,  452, 
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and  defendant  were  in  joint  possession  of  certain  land.  They 
partitioned  tlio  land  and  subsequently  built  at  their  joint 
expense  a  partition  wall  between  their  respective  portions, 
leaving  a  drain  in  the  wall  for  the  passage  of  water  from  the 
plaintiff's  to  defendant's  land. 

Thereafter  the  defendant  stopped  the  flow  of  water  of  this 
drain  and  the  plaintiff  sued  for  an  injunction  restraining  the 
defendant  from  causing  the  obstruction.  It  was  held  that  the 
plaintiff  would  be  entitled  to  the  easement  claimed  by  him  if 
he  could  shew  either  that  it  was  necessary  for  his  share  of  the 
property  or  that  it  was  apparent  and  continuous  and  necessary 
for  enjoying  the  share  as  it  was  enjoyed  when  the  partition 
took  effect. 

Section  IB   (b)   of  the  Indian  Easements  Act   read  with  Indian  Ease- 
illustration  (h)  to  the  same  section  provides  for  the  acquisi-  ™^jj  ,6* °a*nd 
tion  of  easements  in  the  artificial  flow  and  discharge  to  and  ill.  (&) 
from    the    dominant    tenement    upon    a    severance    of    tene- 
ments.1 

Lastly,  there  is  the  easement  to  pollute  water. 

An  authority  for  the  acquisition  of  this  right  as  a  quasi-  Easement  to 
easement  by  presumed  grant,  is  the  case  of  Hall  v.  Lund.2  uan  ve_  iund[ 

There  the  owner  of  two  mills  leased  one  to  the  defendant. 
In  the  lease  he  was  described  as  a  bleacher,  and  the  mill  leased 
as  lately  occupied  by  one  Pullan.  Pullan  had  formerly 
carried  on  the  business  of  a  bleacher  in  the  same  mill  and 
drained  the  refuse  of  his  works  into  a  watercourse  which 
supplied  the  other  mill.  The  lessor  subsequently  sold  both 
mills  to  the  plaintiff  who  sued  the  defendant  for  polluting  the 
watercourse  with  the  drainage  from  his  bleaching  works  to  the 
injury  of  the  other  mill. 

The  action  failed  as  there  was  found  to  be  an  implied  grant 
to  the  defendant  to  use  the  watercourse  for  the  purposes  of 
his  business  as  a  bleacher. 

Pollock,  C.B.,  and  Channell  and  Wilde,  BB.,  rested  their 
decision  on  the  double  ground  of  a  grant  to  the  defendant  of 

1  See  App.  VII.  2  (1863)  1  H.  &  C,  676. 
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a  continuous  and  apparent  easement  to  pollute,  and  of  non- 
derogation,  whilst  Martin,  B.,  in  agreeing  that  the  plaintiff 
could  not  succeed,  preferred  to  base  his  judgment  on  the 
principle  of  Ewart  v.  Cochrane.1 

(c)  Easement  to  pollute  air. 
The   same   principles   of   acquisition   are   applied    by    the 
Indian  Easements  Act  to  the  case  of  an  easement  to  pollute  air.2 

((/)  Easements  of  support. 

Application  Easements  of  support,  that  is,  easements  of  the  support 

principles.       °f  ll  b°lise  by  land,  or  of  a  house  by  a  house,  furnish  a  further 

example  of  the  application  of  the  general  principles  governing 

the  acquisition  of  Quasi-easements  by  the  grantee  of  the  quasi- 

dominant  tenement.3 

Support  to  It  is  well  established  that  on  a  severance  of  tenements  the 

house  oJland.  grantee  of  a  house,  or  of  land  sold  for  the  purpose  of  being 

built  upon,  will  acquire  by  presumption  of  law  an  easement  of 

support  for  his  house  built  or  to  be  built,  from  the  adjoining 

portions  of  the  severed  property.4 

i  ":/'«■»  v.  Thus,  in  Angus  v.  Dalton,  Cockburn,  C.J.,  said  b  :   "  Where 

"  land  has  been  sold  by  the  owner  for  the  express  purpose  of 

"  being  built  upon,  or  where,  from  other  circumstances,  a  grant 

"  can  reasonably  be  implied,  I  agree  that  every  presumption 

1  Ubi  sup.  Angus  v.  Dalton  (1877),  3  Q.  B.  D.  at 

2  S.  13  (6),  ill.  (g),  App.  VII.  p.    116;     ISiddons   v.    Short   (1877),    2 

3  There  is  a  corresponding  doctrino  C.  P.  D.,  572  ;  Angus  v.  Dalton  (1878), 
of  presumed  reservation  in  favour  of  a  4  Q.  B.  D.  at  p.  182;  Whceldon  v. 
grantor  who  grants  the  gitasi-serviont  Burrows  (1879),  12  Ch.  D.  at  p.  59  ; 
house  and  retains  the  '/urm'-dominant  Dalton  v.  Angus  (1880),  6  App.  Gas.  at 
house,  sml]  doctrine  being  an  exception  pp.  792,  826  ;  Eigby  v.  Bennett  (1882), 
to  the  general  rule  of  express  reserva-  21  Ch.  D.,  559;  Jones  v.  Pritchard 
tion,  see  further,  infra.  (1908),  1  Ch.,  630  (635,  636)  ;   24  Times 

4  Richards  v.  1,'us,  (1853),  '.»  Exch.,  L.  R.,  309  (310);  Browne  v.  Flower 
218;  23  L.  J.  Exch.,  3;  Gay  ford  v.  (1911),  1  Ch.,  219,  225;  I.  E.  Act, 
Nicholls  (1854),  9  Exch.  at  p.  708;  s.  13  (b),  illy.  (/)  and  (;'),  App.  VII. 
23  1..  J.  Exch.,  205;  Caledonian  By.  The  implication  may  bo  rebutted  by 
(  ".  v.  Sprot  (1857),  2  Macq.  449;  tho  terms  of  the  grant  or  the  special 
N.-E.  /■'//.  Co.  v.  Elliott  (i860),  1  J.  &  circumstances  of  the  ease,  Browne  v. 
!l.     146     (163)}      Suffleld    v.     Brown  Flower,  ubi  sup. 

11864),   i   l>.    Q,    l.  and  8,  at  p.  108  j  °  (1877)  3  Q.  B,  D.  at  p.  116. 
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"  should  bo  made  and  every  inference  should  bo  drawn  in 
"  favour  of  such  an  easement,  short  of  presuming  a  grant 
"  when  it  is  undoubted  that  none  has  ever  existed." 

And  in  the  same  case  when  it  was  before  the  House  of  Dalton  v. 
Lords  as  Dalton  v.  Angus,  Lord  Chancellor  Selborne  said  l  :  A,l^u"- 
"  If  at  the  time  of  the  severance  of  the  land  from  that  of  the 
"  adjoining  proprietor  it  was  not  in  its  original  state,  but  had 
"  buildings  standing  on  it  up  to  the  dividing  line,  or  if  it  were 
"conveyed  expressly  with  a  view  to  the  erection  of  such  build- 
"  ings,  or  to  any  other  use  of  it  which  might  render  increased 
"  support  necessary,  there  would  be  an  implied  grant  of  such 
"  support  as  the  actual  state  or  the  contemplated  use  of  the 
"  land  would  require,  and  the  artificial  would  be  inseparable 
"  from,  and  (as  between  the  parties  to  the  contract)  would  be 
"  a  mere  enlargement  of,  the  natural.  If  a  building  is  divided 
"  into  floors  or  '  flats  '  separately  owned  (an  illustration  which 
"  occurs  in  many  of  the  authorities),  the  owner  of  each  floor 
"or  '  flat '  is  entitled  upon  the  same  principle,  to  vertical 
"  support  from  the  lower  part  of  the  building,  and  to  the 
"  benefit  of  such  lateral  support  as  may  be  of  right  enjoyed  by 
"  the  building  itself :  Caledonian  Hallway  Co.  v.  Sprot."  2 

On  the  same  occasion,  Lord  Blackburn  said  3  :  "  But  I  think 
"  it  is  now  established  law  that  one  who  conveys  a  house  does, 
"  by  implication  and  without  express  words,  grant  to  the  vendee 
"  all  that  is  necessary  and  essential  for  the  enjoyment  of  the 
"  house,  and  that  neither  he  nor  any  who  claim  under  him, 
"  can  derogate  from  the  grant  by  using  his  land  so  as  to  injure 
"  what  is  necessary  and  essential  to  the  house." 

On  the  same  principle,  the  grantee  of  a  divided  moiety  of  a  Support  to 
party- wall  is  entitled  to  an  easement  of  lateral  support  from  party-wall. 
the  other  divided  moiety  of  the  wall  for  the  benefit  of  the  roof 
of  the  house  which  it  is  contemplated  by  the  parties  to  the 
grant  the  grantee  shall  build  on  the  moiety  of  the  wall  comprised 
in  the  grant.4 

1  (1881)  6  App.  Cas.  at  p.  792.  4  Jones  v.   Pritchard  (1908),  1,    Oh., 

-  (1857)    2    Macq.,    449.     tfee    I.  E.       (3;)0  (635,  03(3)  ;    24  Times  L.  R.,   309 

Act,  8.  13,  ill.  (m),  App.  VII.  (310). 

*  At  p.  820. 
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Siddons  v.  In  Siddons  v.  Short,1  tlio  plaintiffs  who  were  ironfounders 

and  had  bought  land  from  the  defendant's  assignor  for  the 
purpose  of  erecting  an  iron  foundry  upon  it  to  the  knowledge 
of  the  latter,  sued  the  defendant,  their  vendor's  lessee,  to 
restrain  him  from  working  the  minerals  in  the  adjoining  land 
leased  to  him  in  such  a  way  as  to  cause  any  subsidence  or 
alteration  of  their  land.  An  injunction  was  granted  on  the 
principle  that  a  vendor  of  land  adjoining  other  land  of  his 
own,  who  knows  at  the  time  of  sale  that  buildings  are  to  be 
erected  on  the  purchased  lands  enters  into  an  implied  covenant 
that  he  will  not  use  or  permit  the  adjoining  land  to  be  used  in 
such  a  manner  as  to  derogate  from  his  grant. 

(e)  Easements  of  Way. 
General  The  general  principles  which  obtain  regarding  the  acquisi- 

applicable.  tion  of  gwasi-easeinents  by  presumption  of  law  do  not  apply 
to  easements  of  way.  The  reason  for  this  exception  lies,  as 
has  been  already  observed,  in  the  distinction  which  is  made 
between  discontinuous  easements,  that  is,  easements  used 
from  time  to  time  merely,  such  as  rights  of  way  [other  than 
ways  of  necessity]  and  continuous  easements,  such  as  ease- 
ments of  light  and  others,  which  fall  within  the  category  of 
g«asi-easements.2 

AYhen  easements  of  way  do  pass  by  presumption  of  law,  it 
is  only  as  ways  of  necessity  arising  in  favour  of  grantor  or 
grantee  alike  on  a  severance  of  the  tenements.3 

In  all  other  cases,  rights  of  way,  -when  passing  by  implica- 
tion, do  so  only  under  an  implied  grant,  as  already  defined 
and  discussed.4 

OharuSurno-         This  on  the  authorities  appears  to  be  so  clearly  established 

Icar  v.  hokouri 

Chundnr  Tha- 

toor  at  vari-  ]    (1877)  2  C.  P.  D.,  572.  presumption    of   law    out    of    a    grant 

ance  with  "  Supra,     Part     111,    "By    Implied       of  the  servient    tenement    in  order  to 

Engli  li  Grant/'  support  an  earlier  grant  of  the  domi- 

principles.  3  This,   however,   is  subject   to   the       nant  tenement  which  included  the  right 

Bpecial    exception    (itself    founded    on       of   way,    Thomas  v.   Owen  (1887),   20 

tin'  rule  of  no  derogation)  that  a  right       (.,).  15.  I).,  226. 

of    way    over    an    exist  in;.'    fornml    nmd  '   Supra,    Part     III,    "Acquisition   of 

to   and    for   the   apparent    use   of   the       Discontinuous   Basements   by  Implied 

dominant  tenement  will  be  reserved  by      Grant." 
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a  distinction  that  it  would  not  bo  necessary  again  to  refer  to 
it  were  it  not  for  the  decision  in  the  case  of  Cham  Surnokar  v. 
Dokouri  Ch under  Thakoor,1  which,  if  it  is  to  be  considered 
as  the  law  in  Bengal,  marks  a  serious  departure  from  English 
principles  in  more  respects  than  one. 

In  that  case  the  easement  in  question  was  a  right  of  way 
claimed  by  the  defendant  in  answer  to  the  plaintiff's  action 
for  a  perpetual  injunction  restraining  the  defendant  from 
using  a  path  which  ran  over  the  plaintiff's  land. 

The  land  held  by  the  plaintiff  and  defendant  originally 
belonged  to  the  same  owner,  the  plaintiff  and  defendant  having 
obtained  their  respective  tenements  more  than  twenty  years 
previously  to  suit.  The  path  had  been  admittedly  made  by 
the  original  owner,  but  the  plaintiff  contended  that  when  he 
purchased  the  land  he  had  closed  the  path.  This  the  Munsif 
disbelieved  and  the  injunction  was  refused. 

The  District  Judge  treating  the  case  as  if  it  fell  within 
section  26  of  the  Indian  Limitation  Act,  and  being  of  opinion 
that  the  defendant  had  not  proved  twenty  years'  peaceable, 
open,  and  uninterrupted  exercise  of  the  right  of  way,  gave  the 
plaintiff  an  injunction. 

The  Calcutta  High  Court,  Field  and  Bose,  JJ.,  disapproved 
of  this  method  of  dealing  with  the  case,  and  expressed  the 
opinion  that  the  acquisition  of  the  easement  need  not  be 
restricted  to  the  operation  of  the  Indian  Limitation  Act,  but 
might  be  claimed  by  virtue  of  a  presumed  grant,  and  they 
accordingly  remanded  the  case  to  the  District  Judge  to  deter- 
mine whether,  if  the  right  had  not  been  lost,  the  doctrine  of 
presumed  grant  was  applicable  to  the  particular  easement. 

They  thought  that  this  presumed  grant  might  arise  in  two 
ways,  either  (a)  as  an  easement  of  necessity,  or  (b)  if  the  use 
of  the  path  though  not  absolutely  necessary  to  the  enjoyment 
of  the  defendant's  tenement,  might  be  necessary  for  its  enjoy- 
ment in  the  state  in  which  it  was  at  the  time  of  severance  ;  in 
which  case  if  the  easement  was  apparent  and  continuous,  there 

1  (1882)  I.  L.  R.,  SCal.,  956. 
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would  be  a  presumption  thai  it  passed  with  the  defendant's 
tenement, 

From  the  language  used  by  the  learned  Judges  it  was 
apparently  assumed  by  them  that  the  right  of  way  might  pass 
as  a  gwasi-easement  by  presumption  of  law  upon  the  principle 
of  the  disposition  of  the  owner  of  two  tenements  (destination  du 
pere  dc  famille),  and  they  were  of  opinion  that  such  principle 
was  just  and  fair  and  accorded  with  common-sense,  and  that 
it  was  in  consonance  with  the  rule  of  justice,  equity,  and  good 
conscience  which  must  guide  the  Courts  in  the  absence  of 
positive  direction  by  the  Legislature. 

Now,  with  great  respect  to  the  learned  Judges  it  would 
seem  that,  in  arriving  at  this  conclusion,  they  had  lost  sight 
of  two  very  important  considerations,  first,  that  a  right  of  way 
being  a  discontinuous  and  not  a  continuous  easement  cannot, 
upon  well-recognised  principles,  pass  by  presumed  grant  or 
operation  of  law  as  a  quasi- easement,  and,  secondly,  that,  as 
held  by  no  less  an  authority  than  Lord  Westbury  himself  in 
the  case  of  Sheffield  v.  Brown,1  the  comparison  of  the  disposi- 
tion of  the  owner  of  two  tenements  to  the  destination  du  'pere 
de  famille  is  a  mere  fanciful  analogy,  from  which  rules  of  law 
ought  not  to  be  derived. 
Watts  v.  In  the  first  place,  Watts  v.  Kelson,2  previously  decided  in 

Kelson.  the  Court  of  Appeal,  had  treated  as  well-established  the  dis- 

tinction laid  down  in  Polden  v.  Bastard  3  between  easements, 
like  rights  of  way  which  are  only  used  from  time  to  time,  and 
what  are  called  continuous  easements. 

In  the  last-mentioned  case,  Chief  Justice  Erie,  delivering 
the  unanimous  judgment  of  the  Exchequer  Chamber,  says,4 
"  There  is  a  distinction  between  easements  such  as  a  right  of 
'"  way,  or  easements  used  from  time  to  time,  and  easements  of 
"  necessity,  or  continuous  easements." 

"  The  cases  recognise  this  distinction,  and  it  is  clear  law 
"  that  upon  a  severance  of  tenements  easements  used  as  of 


1   (Istil)  I  I).'  O.  .1.  &  S.,  185.  3  (1863)  I-.  I:.,  I  Q    1?.,  150  (161). 

1  (IH70)  L.  H.,  0  Oh.  App.,  100,  173.  '  Ibid,  at  p.  101. 
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"necessity  or  in  their  nature  continuous  will  pass  by  implica- 
"  (ion  of  law,  without  any  words  of  grant  ;  but  with  regard 
"  to  easements  which  are  used  from  time  to  time  only,  (hey 
"  do  not  pass,  unless  the  owner  by  appropriate  language 
"  shews  an  intention  that  they  should  pass." 

In  the  second  place,  Lord  Westbury's  emphatic  repudiation 
in  Nuffield  v.  Brown  x  of  the  analogy  between  the  disposition  of 
the  owner  of  two  tenements  and  the  destination  du  pere  de 
famille,  which  was  apparently  not  present  to  the  minds  of  the 
learned  judges  in  Charu  Surnokar  v.  Dokouri  Chunder  Tltakoor, 
shews  that  no  assistance  can,  or  ought  to  be,  derived  from  the 
latter  principle. 

Lord  Westbury  says  2  : — 

"  Many  rules  of  law  are  derived  from  fictions,  and  the 
"  rules  of  the  French  Code,  which  Mr.  Gale  has  copied,3  are 
"  derived  from  the  fiction  of  the  owner  of  the  entire  heritage, 
"  which  is  afterwards  severed,  standing  in  the  relation  of  p&re 
"  de  famille,  and  impressing  upon  the  different  portions  of  his 
"  estate  mutual  services  and  obligations  which  accompany  such 
"  portions  when  divided  among  them,  or  even,  as  it  is  used  in 
"  French  law,  when  aliened  to  strangers.  But  this  comparison 
"  of  the  disposition  of  the  owner  of  two  tenements  to  the 
"  destination  du  fere  de  famille  is  a  mere  fanciful  analogy,  from 
"  which  rules  of  law  ought  not  to  be  derived." 

In  further  support  of  their  decision  the  learned  Judges  in  Pyer  v. 
Charu  Surnokar  v.  Dokouri  Chunder  Thakoor  referred  to  the  er' 
case  of  Pyer  v.  Carter,4  which  since  the  decision  in  Wheeldon 
v.  Burrows,5  can  no  longer  be  relied  on,6  but  which  at  one  time 
was  considered  as  properly  deciding  that  gwasi-easements  arise 
by  presumption  of  law  without  express  words  of  reservation  as 
much  in  favour  of  the  grantor  reserving  the  quasi- dominant 
tenements  as  of  the  grantee  obtaining  it. 

But  at  the  time  the  judges  of  the  Calcutta  High  Court 
relied  on  Pyer  v.  Carter,  it  had  been  more  than  once  dissented 

1  (1864)  4  De  G.  J.  &  S.,  185.  *  (1S57)  1  H.  &  N.,  916. 

2  Ibid,  at  p.  185.  5  (1878)  12  Ch.  D.,  31. 

3  Gale  on  Easements,  3rd  Ed.,  p.  SI.  6  See  infra  (b). 
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from  and  had  been  finally  rejected  in  Wheeldon  v.  Burrows, 
and  even  if  it  had  been  good  law  at  that  time,  it  is  difficult  to 
see  how  the  learned  Judges  could  have  derived  any  assistance 
from  it,  as  it  was  not  a  case  of  a  right  of  way,  but  of  a  right 
to  have  water  flowing  through  a  drain  from  one  tenement  to 
another,  the  former  tenement  having  been  retained  by  the 
grantor  at  the  time  of  the  sale  of  the  latter  tenement,  and 
subsequently  sold  to  a  third  person  who  claimed  the  easement. 

Such  being  the  existing  state  of  the  English  law  at  the 
time  of  the  decision  in  Charu  Sumokar  v.  Dokouri  Chunder 
Thakoor,  it  is  not  easy  to  understand  why  the  Court  should 
have  ignored  it  and  adopted  principles  which  a  series  of  recent 
English  decisions  had  repudiated.  If  the  Court  had  recog- 
nised its  own  departure  from  existing  principles  and  justified 
it  on  the  ground  of  justice,  equity,  and  good  conscience  as 
applying  to  special  conditions  in  India,  it  is  reasonable  to 
suppose  that  there  would  have  been  some  explanation  in  the 
judgment  to  that  effect,  but  the  absence  of  any  such  explana- 
tion tends  to  confirm  the  view  that  the  Court  was  proceeding 
under  a  misconception  of  the  English  law. 

In  expressing  the  view  that  easements  of  way  (not  being 
ways  of  necessity)  may  be  acquired  as  gwasi-easements  by 
presumption  of  law,  the  case  of  Charu  Sumokar  v.  Dokouri 
( 'h under  Thakoor  stands  alone. 

It  neither  agrees  with  the  provisions  of  section  13  read 
with  section  5  of  the  Indian  Easements  Act,1  nor  has  it  been 
followed  in  India. 

hi  Wutzler  v.  Slut  rye,'2  decided  by  the  Allahabad  High 
Court,  the  plaintiffs,  who  were  the  proprietors  of  the  Charle- 
ville  Hotel,  Mussoorie,  sued  the  defendant  for  the  declara- 
tion of  a  right  of  way  over  a  road  running  across  his  property 
which  they  claimed  to  use  as  a  means  of  access  to  a  spring 
for  the  purpose  of  obtaining  water  therefrom  for  the  use  of 
the  hotel.  The  properties  of  the  plaintiffs  and  defendant 
adjoined  one  another  and  had  at  one  time  been  united  in  the 


1  8a    particularly  els.   (l>),   (</),  ami 
( J  )  of  h.   13,  and  illustrations   ('0  and 


(l>)  to  s.  5,  App.  VII. 

2  (1893)  I.  L.  R.,  15  All.,  270. 
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same  owner,  who  was  accustomed  to  use  the  particular  way 
claimed  for  the  same  purpose  of  obtaining  water  from  the 
spring  for  the  use  of  the  hotel.  There  was  another,  but 
smaller  and  much  less  convenient  path  from  the  hotel  to  the 
spring.  The  plaintiffs  became  owners  of  their  portion  of  the 
property  in  188G,  and  the  defendant  of  his  portion  in  1888. 
The  plaintiffs  continued  to  use  the  abovementioned  road 
through  the  defendant's  property  for  the  purpose  of  getting 
water  for  the  hotel  until  1889,  when  the  defendant  refused  to 
permit  them  any  longer  to  use  the  road. 

The  plaintiffs  then  brought  the  action,  and  claimed  a  right 
of  way  as  of  absolute  necessity  and,  in  the  alternative,  as  a 
quasi-easement  on  the  authority  of  Gliaru  Surnokar  v.  Dokonri 
Ghunder  Thakoor. 

On  special  appeal,  the  High  Court  decided,  first,  that  there 
was  no  absolute  necessity  for  the  use  of  the  way  claimed  since, 
owing  to  the  existence  of  the  smaller  and  less  convenient 
path,  the  question  became  merely  one  of  expense  affecting 
the  profitable  working  of  the  hotel ;  and,  secondly,  after  an 
exhaustive  review  of  the  English  authorities,  that  no  right  of 
way  could  pass  by  presumption  of  law  on  a  severance  of 
tenements  as  an  apparent  and  continuous  easement.  Charu 
Surnokar  v.  Dokouri  Chvnder  Thakoor  was  considered  to  be 
contrary  to  English  authority  and  to  have  been  wrongly 
decided. 

And  in  Krishnamarazu  v.  Marraju,1  it  was  apparently  treated  Krishnama- 
as  unquestionable  that   the  easement   of  way  there  claimed  ™j"v" 
could  not  pass  under  section  13  (f)  of  the  Indian  Easements 
Act  as  it  was  not  an  apparent  and  continuous  easement. 

In  conclusion  it  should  be  observed  that  the  passing  of 
qwas-i-easements  upon  the  alienation  to  different  persons  of 
tenements  previously  in  the  ownership  of  the  same  person  is 
not  defeated  by  the  fact  that  the  dominant  tenement  at  the 
time  of  severance  is  in  lease,  and  consequently  not  in  the 
possession  of  the  alienor.2 

1  (1905)  I.  L.  R.,  28  Mad.,  495  (497). 

2  Barnes  v.  Loach  (1879),  4  Q.  B.  D.,  494. 
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(b)  Law  as  to  the  acquisition  of  quasi-easements  when  the 
quasi- servient  tenement  is  conveyed  to  the  grantee  and 
the  quasi-dominant  tenement  is  retained  tnj  the  grantor. 

Subject  to  certain  exceptions,  the  legal  presumption  under 
which  gwasi-easements  have  been  seen  to  arise  in  favour  of 
the  grantee  of  the  gwasi-dominant  tenement  does  not  operate 
similarly  in  favour  of  the  grantor  who  retains  the  quasi- 
dominant  tenement. 

English  law.  The  general  rule  in  England,  now  well-established  by  a 

series  of  decisions  culminating  in  the  case  of  Wheeldon  v. 
Burrows,1  which  has  settled  the  law  on  the  subject,  is  that 
gjwm-easements  cannot  arise  in  favour  of  the  grantor  unless 
expressly  reserved  in  his  grant,  inasmuch  as  the  grantor  by  a 
grant  for  valuable  consideration  is,  in  the  absence  of  such 
express  reservation,  taken  to  have  relinquished  all  rights  over 
the  tenement  granted,  and  to  be  thereby  afterwards  precluded 
from  doing  anything  wmich  derogates  from  his  grant.  This 
general  rule  has  certain  exceptions  which  will  be  noticed  here- 
after, but,  for  the  present,  it  is  thought  desirable  to  consider 
separately  the  English  cases  supporting  the  general  rule  and 
then  to  see  whether  the  same  rule  prevails  in  India  under 
and  outside  the  Indian  Easements  Act. 

Nicholas  v.  The  earliest  case  is  that  of  Nicholas  v.  Chamberlain,2  in 

Chamberlain,    ^]Mi  {j.  Wftg  ^  that  if  ft  m{m  erectg  &  houge  and  buijdg  ft 

conduit  therefrom  to  another  part  of  his  land  and  conveys 
water  by  pipes  to  the  house  and  afterwards  sells  the  house 
with  the  appurtenances  excepting  the  land,  or  sells  the  land 
to  another,  reserving  to  himself  the  house,  the  conduit  and 
pipes  pass  with  the  house,  because  it  is  necessary  and  quasi- 
appendant  thereto. 

Though  from  the  use  of  the  words  "  necessary  and  quasi- 
appendant  thereto  "  this  case  would  appear  to  conflict  with 
the  general  rule  above  stated,  it  will   bo  found,  on  closer 

l  (1879)  12  Ch.  D.,  31.     And    see    a       Demj  v.  Saunders  (1919),  1  K.  B.,  223. 
recent  example  of  t lie  general  rule  in  -  (1007)  Cro.  Jac,  121. 
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examination,  that  the  case  is  capable  o{  explanation  on  two 
grounds,  either  as  a  case  of  necessity  in  which,  as  has 
been  seen,  easements  can  undoubtedly  arise  in  favour  of  a 
grantor  by  presumed  reservation,1  or  as  being  the  case  of  a 
grant  of  the  whole  of  the  conduit  through  which  the  water 
ran,  as  being  a  corporeal  part  of  the  house  and  passing  in  that 
capacity.2 

The  next  case  is  Palmer  v.  Fletcher,3  in  which  the  proposi-  Palmer  v. 
tion  that  if  a  man  wishes  to  derogate  from  his  own  grant  or 
reserve  any  right  to  himself  he  should  so  state  in  the  grant 
itself,  was  mooted,  but  there  was  a  difference  of  opinion  in  the 
Court  and  the  point  was  not  decided. 

Then  comes  the  case  of  Tenant  v.  Goldwin*  which  throws  Tenant  v. 
light  on  what  was  intended  to  be  decided  in  Nicholas  v. 
Chamberlain  and  supports  the  explanation  given  of  the  case 
in  WJieeldon  v.  Burrows.  Further,  in  Tenant  v.  Goldwin, 
Lord  Holt  in  delivering  the  judgment  of  the  Court  expressly 
dealt  with  the  very  point  which  had  been  raised  in  Palmer  v. 
Fletcher,  and  in  the  following  way,  "  as  to  the  case  of  Palmer  v. 
"  Fletclier,  if,  indeed,  the  builder  of  the  house  sells  the  house 
"  with  the  lights  and  appurtenances,  he  cannot  build  upon  the 
"  remainder  of  the  ground  so  near  as  to  stop  the  lights  of  the 
"  house  ;  and  as  he  cannot  do  it,  so  neither  can  his  vendee. 
"  But  if  he  had  sold  the  vacant  piece  of  ground,  and  kept  the 
"  house  without  reserving  the  benefit  of  the  lights,  the  vendee 
"  might  build  against  his  house.  But  in  the  other  case  where 
"he  sells  the  house,  the  vacant  piece  of  ground  is  by  that 
"  grant  charged  with  the  lights." 

This  clear  enunciation  of  the  law  has  been  repeatedly 
affirmed  in  later  decisions,  and  the  only  case  which  breaks  the 
otherwise  unbroken  chain  of  authority  is  that  of  Pyer  v.  Carter. 

In  Pyer  v.  Carter,5  the  owner  of  two  houses  granted  one  pyer  v. 

Carter. 

1  See  per  Thesiger,  L.J.,  in  Wheeldon       Schwann  v.  Cotton  (1916),   2  Ch.,  459, 
v.  Burrows  (1879),  L.  R.,  12  Ch.  D.  at       467. 

p.  50,  and  supra,  Part  IV,  A.  3  (1615)  1  Lev.,  122. 

2  See  per  James,  L.J.,  in  Wheeldon  v.  4  (1705)  2  Ld.  Raym.,  1093. 
Burrows,  ubi  sup.  at  p.   60  ;    see  also  5  (1857)  1  H.  &  N..  916. 
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of  thorn  to  a  purchaser  absolutely,  and  without  reservation, 
and  he  subsequently  granted  the  other  house  to  another 
purchaser.  Prior  to,  and  at,  the  time  of  grant  the  second 
house  was  drained  by  a  drain  that  ran  under  the  foundations 
of  the  first  house,  and  this  being  obstructed  by  the  defendant, 
who  was  the  first  purchaser,  the  plaintiff,  who  was  the 
second  purchaser,  brought  an  action  against  him  for  the 
obstruction. 

It  was  held  that  the  plaintiff  was  entitled  to  maintain  the 
action,  and  that  upon  the  original  conveyance  to  the  defendant 
there  was  a  reservation  to  the  grantor  of  the  right  to  drain 
water  from  the  defendant's  premises  on  to  the  plaintiff's  land, 
as  had  formerly  been  done  during  unity  of  ownership. 

In  this  case  the  Court  of  Exchequer  went  beyond  the 
recognised  doctrine  and  laid  down  that  there  was  no  distinction 
between  implied  reservation  and  implied  grants. 
WMtev.Bass.  Though  the  actual  decision  in  Pyer  v.  Carter  may  not  be 
said  to  have  been  exactly  overruled,  the  principles  there  laid 
down  were  clearly  and  distinctly  rejected  by  the  same  Court 
in  White  v.  Bass.1 

In  that  case  there  were  held  in  unity  of  ownership  certain 
land,  and  a  certain  house  through  the  windows  of  which,  light, 
not  as  an  easement,  but  as  a  matter  of  enjoyment,  had  come 
for  some  time.  The  owner,  reserving  the  house,  let  the  land 
to  trustees,  subject  to  certain  covenants  whereby  they  were  to 
build  in  a  particular  manner  upon  the  land,  and  if  such  cove- 
nants had  been  complied  with,  there  would  have  been  no 
obstruction  of  the  lights  of  the  house  reserved.  This  was 
followed  by  a  conveyance  of  the  reversion  in  the  land  to  the 
trustees,  and  in  that  conveyance  there  was  no  covenant  not  to 
obstruct  the  lights  nor  any  limitation  of  the  right  to  use  the 
hind.  Subsequently  to  that  conveyance  the  house  was  con- 
voyed to  a  purchaser,  and  buildings  having  been  erected  upon 
the  land  conveyed  to  the  trustees,  contrary  to  the  terms  of 
this  original  covenant,  and  of  such  a  kind  as  obstructed  the 

i  (1862)  7H.  &  N.,  722. 
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lights  of  the  house,  an  action  was  brought  by  the  purchaser 
for  the  obstruction. 

It  was  decided  that  the  lease  having  merged  in  the  fee  by 
the  conveyance  of  the  reversion  to  the  lessees,  and  there  being 
no  covenant  in  such  conveyance  not  to  obstruct  the  plaintiff's 
lights,  the  defendant  held  his  land  unfettered  by  the  original 
covenant  and  by  any  implied  reservation,  and  that  he  was 
entitled  to  build  on  his  land  in  such  a  way  as  he  thought 
proper,  even  though  by  so  doing  he  were  to  obstruct  the 
plaintiff's  lights. 

This  case  was  followed  in   point   of  time  by  Nuffield  v.  Sujjkld  v. 
Brown.1     There  the  plaintiffs  were  respectively  the  owners  in  Brown* 
fee  and  lessee  of  a  dock  situate  on  the  Thames  at  Bermondsey, 
and  used  for  repairing  ships,  principally  sailing  vessels. 

The  defendant  was  the  owner  in  fee  of  a  strip  of  land 
and  coal  wharf  adjoining  the  dock,  on  which  he  had  begun  to 
build  a  warehouse. 

The  plaintiffs  filed  the  bill  in  this  suit  for  an  injunction 
to  restrain  such  building  on  the  ground  that  when  their  dock 
was  occupied  by  a  vessel  of  large  size  her  bowsprit  must 
project  over  the  boundary  fence  of  the  clock,  across  the  defen- 
dant's premises,  which  it  could  not  do  if  the  defendant's 
building  should  be  erected,  and  that  they  had  a  right  to 
restrain  such  building,  because  it  would  deprive  them  of  an 
easement  or  privilege  which  they  were  entitled  to  use  or 
exercise  over  the  land  of  the  defendant. 

The  dock  and  the  adjoining  strip  of  land  and  coal  wharf 
had  formerly  belonged  to  the  same  owner,  until  he  sold  and 
conveyed,  first,  the  strip  of  land  and  coal  wharf  to  the 
defendant's  predecessor  and,  subsequently,  the  dock  to  the 
plaintiff's  predecessor. 

At  the  time  of  severance  nothing  was  stated  to  shew  that 
the  dock  or  its  owner  either  then  had,  or  were  intended  to 
have,  any  right  or  privilege  over  the  adjoining  premises. 

The   Master    of   the    Eolls,    Lord    Komilly,    following  the 


1  (1864)  4  Ds  G.  J.  &  S.,  185. 

p.e.  24 


(    370    ) 

decision  in  Pycr  v.  Carter,1  granted  the  plaintiffs  an  injunction 
on  the  ground  that  the  projection  of  the  bowsprit  from  the 
vessel  in  the  dock  across  the  defendant's  premises  was  essential 
to  the  full  and  complete  enjoyment  of  the  dock  as  it  stood  at 
the  time  that  the  wharf  was  sold  to  the  purchaser  under 
whom  the  defendant  claimed,  and  that  the  purchaser  and  the 
defendant  had  distinct  notice  of  this  fact,  not  merely  from  the 
description  contained  in  the  particulars  of  sale  under  which 
he  bought,  but  also  because  the  fact  was  patent  and  obvious  to 
any  one,  for  the  reason  that  if  the  dock  admitted  the  largest 
vessel  capable  of  being  contained  in  it,  the  bowsprit  must 
project  over  that  portion  of  the  defendant's  premises  indicated. 

On  appeal  the  decree  of  the  Master  of  the  Kolls  was  reversed, 
and  the  injunction  granted  by  him  dissolved,  by  the  Lord 
Chancellor,  Lord  Westbury,  in  a  judgment  which  is  important 
for  the  principles  it  clearly  expounds  and  establishes  and  for 
its  emphatic  dissent  from  the  doctrine  of  Pycr  v.  Carter. 

The  Lord  Chancellor,  after  observing  that  it  was  difficult  to 
understand  how  any  interest,  right,  or  claim,  in,  over,  or  upon, 
the  coal  wharf  could  remain  in  the  grantor,  or  be  granted  by 
him  to  a  third  person,  consistently  with  the  prior  absolute  and 
unqualified  grant  that  was  made  of  the  coal  wharf  premises 
to  the  purchaser,  or  how,  even  if  the  vendor  during  his  joint 
occupation  of  both  properties  had  been  in  the  habit  of  making 
Ihi'  coal  wharf  subservient  in  any  way  to  the  purposes  of  the 
dock,  the  necessary  operation  of  the  absolute  and  unqualified 
grant  would  be  other  than  to  cut  oil'  and  release  the  right  to 
make  such  use  of  the  coal  wharf,  proceeds  as  follows  2  : — ■ 

"  It  seems  to  me  more  reasonable  and  just  to  hold  that  if 
"  the'  grantor  intends  to  reserve  any  right  over  the  property 
"granted,  it  is  his  duty  to  reserve  it  expressly  in  the  grant, 
"  rather  than  to  limit  and  cut  down  the  operation  of  a  plain 
"grant  (which  is  not  pretended  to  be  otherwise  than  in  con- 
"  formity  with  the  contract  between  the  parties)  by  the  fiction 
"  of  an  implied  reservation.    If  this  plain  rule  be  adhered  to, 

1  (1857),  1  II.  &,  N.  916.  a  (1804),  1  De  G.  J.  &  S.  at  p.  190. 
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"  men  will  know  what  they  have  to  trust,  and  will  place  con- 
"  fidence  in  the  language  of  their  contracts  and  assurances. 
"  But  this  view  of  the  case  is  not  taken  by  his  Honour  the 
"  Master  of  the  Bolls."  Lord  Westbury  then  refers  to  the 
ground,  already  mentioned,  upon  which  the  Master  of  the 
Eolls  states  that  he  grants  the  injunction,  and  proceeds  to 
deal  specifically  with  the  ground  of  notice  on  which  the  Master 
of  the  Eolls  relies.  He  says  :  "  The  effect  of  this  is,  that  if  I 
"  purchase  from  the  owner  of  two  adjoining  freehold  tene- 
"  ments  the  fee-simple  of  one  of  those  tenements  and  have  it 
"  conveyed  to  me  in  the  most  ample  and  unqualified  form,  I 
"  am  bound  to  take  notice  of  the  manner  in  which  the  adjoin- 
"  ing  tenement  is  used  or  enjoyed  by  my  vendor,  and  to 
"  permit  all  such  constant  or  occasional  invasions  of  the  pro- 
"  perty  conveyed  as  may  be  requisite  for  the  enjoyment  of  the 
"  remaining  tenement  in  as  full  and  ample  a  maimer  as  it 
"  was  used  and  enjoyed  by  the  vendor  at  the  time  of  such  sale 
"  and  conveyance.  This  is  a  very  serious  and  daring  doctrine  ; 
"  I  believe  it  to  be  of  very  recent  introduction  ;  and  it  is  in 
"  my  judgment  unsupported  by  any  reason  or  principle,  when 
"  applied  to  grants  for  valuable  consideration." 

"  That  the  purchaser  had  notice  of  the  manner  in  which 
"  the  tenement  sold  to  him  was  used  by  his  vendor  for  the 
"  convenience  of  the  adjoining  tenement  is  wholly  immaterial, 
"  if  he  buys  the  fee-simple  of  his  tenement,  and  has  it 
"  conveyed  to  him  without  any  reservation.  To  limit  the 
"  vendor's  contract  and  deed  of  conveyance  by  the  vendor's 
"  previous  mode  of  using  the  property  sold  and  conveyed  is 
"  inconsistent  with  the  first  principles  of  law,  as  to  the  effect 
"  of  sales  and  conveyances.  Suppose  the  owner  of  a  manu- 
"  factory  to  be  also  the  owner  of  a  strip  of  land  adjoining  it  on 
"  which  he  has  been  for  years  in  the  habit  of  throwing  out  the 
"  cinders,  dust,  and  refuse  of  his  workshops,  which  would  be 
"  an  easement  necessary  (in  the  sense  in  which  that  word  is 
"  used  by  the  Master  of  the  Eolls)  for  the  full  enjoyment  of 
"  the  manufactory  ;  and  suppose  that  I,  being  desirous  of 
"  extending  my  gardens,  purchase  this  piece  of  land  and  have 
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"  it  conveyed  to  me  in  fee-simple  ;  and  the  owner  of  the 
"  manufactory  afterwards  sells  the  manufactory  to  another 
"  person  ;  am  I  to  hold  my  piece  of  land  subject  to  the  right 
"  of  the  grantee  of  the  manufactory  to  throw  out  rubbish  on 
"  it  ?  According  to  the  doctrine  of  the  judgment  before  me 
"  I  certainly  am  so  subject ;  for  the  case  falls  strictly  within 
"  the  rules  laid  down  by  his  Honour  and  reduces  them  to  an 
"  absurd  conclusion." 

The  Lord  Chancellor  then  explains  the  apparent  origin  of 
the  erroneous  doctrine,  and  says  that  he  cannot  agree  that  the 
grantor  can  derogate  from  his  own  absolute  grant  so  as  to 
claim  rights  over  the  thing  granted,  even  if  they  were  at  the 
time  of  the  grant  continuous  and  apparent  easements  enjoyed 
by  an  adjoining  tenement  which  remains  the  property  of  him 
the  grantor.  He  refers  to  the  comparison  of  the  disposition 
of  the  owner  of  the  two  tenements  to  the  destination  du  pere 
defamilU  upon  which  the  rule  in  Pyer  v.  Carter  was  apparently 
based  in  the  following  language  l  :  "  But  this  comparison  of 
"  the  disposition  of  the  owner  of  the  two  tenements  to  the 
"  destination  du  pere  de  famille  is  a  mere  fanciful  analogy,  from 
"  which  rules  of  law  ought  not  to  be  derived.  And  the  analogy, 
"  if  it  be  worth  grave  attention,  fails  in  the  case  to  be  decided, 
"  for  when  the  owner  of  two  tenements  sells  and  conveys  one 
"  for  an  absolute  estate  therein,  he  puts  an  end,  by  contract, 
"  to  the  relation  which  he  had  himself  created  between  the 
"  tenement  sold  and  the  adjoining  tenement  ;  and  discharges 
"  the  tenement  so  sold  from  any  burthen  imposed  upon  it 
"  during  his  joint  occupation  ;  and  the  condition  of  such  tene- 
"  ment  is  thenceforth  determined  by  the  contract  of  alienation 
"  and  not  by  the  previous  user  of  the  vendor  during  such  joint 
"  ownership." 

Lord  Westbury  then  proceeds  to  discuss  Pyer  v.  Carter  in 

the  following  manner  - : — 

fy«  *>  "  And  this  observation  leads  me  to  notice  the  fallacy  in  the 

Carter  ■ 

di  on   edio       judgment  of  the  Court  of  Exchequer  in  the  case  of  Pyer  v. 

Id  v. 
Brou  n  a  ad 
rejected.  i  .\t  ,,.  195.  *  ibid. 
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"  Carter,  one  of  the  two  case?!  on  which  the  Master  of  the  Rolls 
"  relies.  In  Pyer  v.  Carter  the  owner  of  two  houses  sold  and 
"  conveyed  one  of  them  to  a  purchaser  absolutely,  and  with- 
"  out  reservation,  and  he  subsequently  sold  and  conveyed 
"  the  remaining  house  to  another  person.  It  appeared  that  the 
"  second  house  was  drained  by  a  drain  that  ran  under  the 
"  foundation  of  the  house  first  sold  ;  and  it  was  held  that 
"  the  second  purchaser  was  entitled  to  the  ownership  of  the 
"  drain,  that  is,  to  a  right  over  a  freehold  of  the  first  purchaser, 
"  because,  said  the  learned  judges,  the  first  purchaser  takes 
"  the  house  '  such  as  it  is.'  But,  with  great  respect,  the 
"  expression  is  erroneous,  and  shews  the  mistaken  view  of  the 
"  matter,  for  in  a  question,  as  this  was,  between  the  purchaser 
"  and  the  subsequent  grantee  of  his  vendor,  the  purchaser 
"  takes  the  house  not  '  such  as  it  is,"  but  such  as  it  is  described 
"  and  sold  and  conveyed  to  him  in  and  by  his  deed  of  con- 
"  veyance  ;  and  the  terms  of  the  conveyance  in  Pyer  v.  Carter 
"  were  quite  inconsistent  with  the  notion  of  any  right  or 
"  interest  remaining  in  the  vendor.  It  was  said  by  the  Court 
"  that  the  easement  was  '  apparent,'  because  the  purchaser 
"  might  have  found  it  out  by  inquiry  ;  but  the  previous  ques- 
"  tion  is  whether  he  was  under  any  obligation  to  make  inquiry, 
"  or  would  be  affected  by  the  result  of  it  ;  which,  having  regard 
"  to  his  contract  and  conveyance,  he  certainly  was  not.  Under 
"  the  circumstances  of  the  case  in  Pyer  v.  Carter  the  true 
"  conclusion  was,  that  as  between  the  purchaser  and  the  vendor 
"  the  former  had  a  right  to  stop  and  block  up  the  drain  where 
"  it  entered  his  premises,  and  that  he  had  the  same  right 
"  against  the  vendor's  grantee.  I  cannot  look  upon  the  case 
"  as  rightly  decided,  and  must  wholly  refuse  to  accept  it  as 
"  any  authority." 

After  reviewing  the  other  cases,  the  Lord  Chancellor  con- 
cludes his  judgment  as  follows  l  : — 

"  There  is  in  my  judgment  no  possible  legal  ground  for 
"  holding  that  the  owner  of  the  dock  retained  or  had  in  respect 
"  of  that  tenement  any  right  or  easement  over  the  adjoining 

1  P.  199. 
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"  tenement  after  the  sale  and  alienation  of  the  latter  in  the 
"  year  1845.  I  must  entirely  dissent  from  the  doctrine  on 
"  which  his  Honour's  decree  is  founded,  that  the  purchaser 
"  and  grantee  of  the  coal  wharf  must  have  known,  at  the 
"  time  of  his  purchase,  that  the  use  of  the  dock  would  require 
"  that  the  bowsprits  of  large  vessels  received  in  it  should 
"  project  over  the  land  he  bought,  and  that  he  must  be 
"  considered,  therefore,  to  have  bought  with  notice  of  this 
"  necessary  use  of  the  dock,  and  that  the  absolute  sale  and 
"  conveyance  to  him  must  be  cut  down  and  reduced  accord- 
"  ingly.  I  feel  bound,  with  great  respect,  to  say  that  in  my 
"  judgment  such  is  not  the  law." 

"  But  if  any  part  of  this  theory  were  consistent  with  law, 
"  it  would  not  support  the  decree  appealed  from,  for  the 
"  easement  claimed  by  the  plaintiff  is  not  '  continuous,'  for 
"  that  means  something  the  use  of  which  is  constant  and 
"uninterrupted;  neither  is  it  'an  apparent  easement,'  for 
"  except  when  a  ship  is  actually  in  the  dock  with  her  bowsprit 
"  projecting  beyond  its  limits,  there  is  no  sign  of  its  existence  ; 
"  neither  is  it  a  '  necessary  easement,'  for  that  means  some- 
"  thing  without  which  (in  the  language  of  the  treatise  cited) 
"  the  enjoyment  of  the  dock  could  not  be  had  at  all." 

"  But  this  is  irrelevant  to  my  decision,  which  is  founded 
"  on  the  plain  and  simple  rule  that  the  grantor,  or  any  person 
"  claiming  under  him,  shall  not  derogate  from  the  absolute 
"  sale  and  grant  he  has  made." 
Effect  of  The  gist  of  this  important  case  may,  therefore,  be  said 

y.'/^.ll  v'  to  be  thai  if,  on  a  severance  of  tenements,  the  grantor  desires 
to  reserve  any  righl  or  easement  to  himself  over  the  tenement 
granted,  he  must  do  so  in  express  terms,  and  that  in  the 
absence  of  such  express  reservation  the  grantee  will  take  the 
quasi-aervient  tenement  free  from  all  rights,  privileges  or 
easements  notwithstanding  any  knowledge  on  bis  part,  actual 
or  constructive,  of  the  use  which  was  made  of  the  tenement 
granted  1<>  him  at  the  time  of  the  severance.1 

1    In     Imutool    Rus8ool   v.   Jhoomuch       the  statement  that  the  correctness  of  the 
Singh  lis?.'.).  ■_•  I  W.  R.  (C.  K.),  i>.  346,       principle  laid  down  in  Suffield  v.  Brown 
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Tho  same  principle  was  recognised  by  the  Vice-Chancellor  Currier*  Co. 
Kindersley  in  Curriers  Company  v.  Corbett,1  though  he  ex-  v"    or  ett" 
pressed  the  opinion  that  the  law  in  this  respect,  "  if  carried 
"  to   an   extreme,   would   in   some   cases   produce   great   and 
"  startling  injustice." 

Lord  Westbury's  view  in  Suffield  v.  Brown  obtained  the 
concurrence  of  Lord  Chelmsford,  L.C.,  in  Crossley  &  Sons  v.  Crossley  & 
Lightowler.2    The  latter,  in  dealing  with  a  similar  question,  jZtowhr 
expressed  himself  as  follows  : — 

"  Lord  West-bury,  however,  in  the  case  of  Suffield  v.  Brown 
"  refused  to  accept  the  case  of  Pyer  v.  Carter  as  an  authority, 
"  and  said  :  '  It  seems  to  be  more  reasonable  and  just  to  hold 
"  '  that  if  the  grantor  intends  to  reserve  any  right  in  the 
"  '  property  granted  it  is  his  duty  to  reserve  it  expressly  in 
"  '  the  grant  rather  than  to  limit  and  cut  down  the  operation 
"  '  of  a  plain  grant  (which  is  not  pretended  to  be  otherwise 
"  '  than  in  conformity  with  the  contract  between  the  parties) 
"  '  by  the  fiction  of  an  implied  reservation.'  I  entirely  agree 
"  with  this  view.  It  appears  to  me  to  be  an  immaterial 
"  circumstance  that  the  easement  should  be  apparent  and 
"  continuous,  for  non  constat  that  the  grantor  does  not  intend 
"  to  relinquish  it  unless  he  shews  the  contrary  by  expressly 
"  reserving  it.  The  argument  of  the  defendants  would  make, 
"  in  every  case  of  this  kind,  an  implied  reservation  by  law  ; 
"  and  yet  the  law  will  not  reserve  anything  out  of  a  grant 
"  in  favour  of  a  grantor  except  in  case  of  necessity." 

Watts  v.  Kelson ,3  before  the  Court  of  Appeal,  comes  next  Watts  v. 
in  chronological  order  and  requires  notice  here  for  the  reason 
that,  in  the  later  case  of  Wheeldon  v.  Burrows*  the  appellant 


was  questioned  in  the  subsequent  case  dominant    tenement,    whilst    Watts   v. 

of  Watts  v.  Kelson  (1870),  L.  R.,  6  Ch.  Kelson    merely    decides    the    converse 

A  pp.,  166,  appears  to  have  proceeded  that    a    quasi-easement    will    pass    by 

upon  a  misapprehension  of  what  was  presumed   grant   to    a   grantee   of   the 

decided  in  those  two  cases.     For,   as  qua  si -dominant  tenement.     See  further 

explained  in  the  later  case  of  Wheeldon  infra. 

v.    Burrows    (1879),    12    Ch.    D.,    31,  i  (1865)  2  Dr.  &  Sm.,  355. 

Suffield  v.  Brown  repudiates  the  doctrine  2  (1867)  L.  R.,  2  Ch.  App.,  478. 

of    an    implied    reservation    arising    in  3  (1870)  L.  R.,  6  Ch.  App.,  166. 

favour  of  a  grantor  retaining  the  quasi'  4   (1879)  12  Ch.  D.,  31. 


Burrows. 
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endeavoured  to  use  it  as  an  authority  for  setting  up  Pyer  v. 
Carter,  and  shaking  Suffield  v.  Brown.  But  the  Court  of 
Appeal  in  Wlieeldon  v.  Burrows  refused  to  recognise  Watts  v. 
Kelson  as  an  authority  which  would  justify  the  overruling  of 
Suffield  v.  Brown,  supported  as  it  was  by  the  case  of  Crossley  & 
Sons  v.  Lightowler.  The  Lord  Justices  explained  that  the 
point  for  decision  in  Watts  v.  Kelson  was  that  a  gwasi-easement 
will  pass  by  presumed  grant  where  the  dominant  tenement  is 
conveyed  first,  and  that  there  was  nothing  in  the  considered 
judgment  of  the  Court  in  that  case  to  the  effect  that  Suffield  v. 
Brown  was  not  law. 
Wheeldon  v.  The  next  case  is  that   of  Wlieeldon  v.   Burrows,1   which 

has  decisively  settled  the  law  on  this  subject. 

The  material  facts  of  this  case  are  short  and  simple  and 
may  be  taken  from  the  judgment  of  the  Appeal  Court  as 
delivered  by  Thesiger,  L.J. 

Prior  to  the  month  of  November,  1875,  a  person  named 
Samuel  Tetley  was  the  owner  of  certain  property  in  Derby, 
which  included  a  piece  of  vacant  land  having  a  frontage  to 
the  street,  and  a  silk  manufactory  and  certain  workshops 
at  the  rear  of  and  abutting  upon  that  vacant  land.  In  one 
of  the  workshops  were  certain  windows  which  opened  upon 
that  land. 

Tetley  endeavoured  to  sell  the  property  by  auction,  but 
having  failed,  an  agreement  was  made  to  sell  one  of  the  lots 
to  the  plaintiff's  husband,  and  the  lot  was  conveyed  to 
him  upon  the  6th  day  of  January,  1876,  with  these  general 
words,  "  together  with  all  walls,  fences,  sewers,  gutters,  drains, 
"  ways,  passages,  lights,  watercourses,"  and  the  other  general 
words,  "  easements  and  appurtenances  whatsoever  to  the  said 
"piece  of  land  and  hereditaments  belonging  or  in  any  wise 
"  appertaining." 

The  conveyance  contained  no  reservation  in  express  terms 
of  any  rigid  to  the  grantor  in  respect  of  liis  other  land.  On 
the  I sili  of  February  a  contract  was  made  whereby  Tetley 
contracted    to    sell    to    the    defendant    the    silk    manufactory 

1  (1879)  12  Ch.  1').,  31. 
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and    the    workshop    which   had    tho   windows    opening   upon 
the   land    previously   sold    and   conveyed    to    the    plaintiff's 

husband. 

The  action  arose  from  a  claim  on  the  part  of  the  defendant 
to  have  as  of  right  the  light  to  enter  into  those  windows,  or,  in 
other  words,  to  prevent  the  plaintiff  from  obstructing  those 
windows  by  building  on  her  land. 

"At  the  trial  before  Vice-Chancellor  Bacon,  that  Judge  decided 
that  no  right  in  respect  of  the  windows  having  been  reserved 
either  impliedly  or  expressly  under  the  conveyance  of  January, 
1876,  and  the  defendant  being  privy  in  estate  with  the  grantor 
of  the  land  which  was  the  subject  of  the  conveyance,  no  right 
to  light  through  the  windows  arose  in  favour  of  the  defendant, 
and  that  the  plaintiff  was  accordingly  entitled  to  build  upon 
her  land,  though  the  result  of  such  building  might  be  to  obstruct 
the  lights. 

On  appeal,  the  judgment  of  the  Vice-Chancellor  was  affirmed. 

In  the  judgment  of  Thesiger,  L.J.,  the  following  passage 


occurs 


"  We  have  had  a  considerable  number  of  cases  cited  to  us, 
' '  and  out  of  them  I  think  that  two  propositions  may  be  stated 
"  as  what  I  may  call  the  general  rules  governing  cases  of  this 
"  kind." 

The  first  of  these  general  rules  has  already  been  set  out  in 
connection  with  the  acquisition  of  gwasi-easements  by  the 
grantee  of  the  quasi- dominant  tenement.2 

The  second  of  these  rules  is  stated  by  Lord  Justice 
Thesiger  as  follows  3  :  "  The  second  proposition  is  that  if  a 
"  grantor  intends  to  reserve  any  right  over  the  tenement 
"  granted,  it  is  his  duty  to  reserve  it  expressly  in  his 
"  grant." 

"  Those  are  the  general  rules  covering  cases  of  this  kind, 
"  but  the  second  of  those  rules  is  subject  to  certain  excep 
"  tions."  * 

1  Ubi  sup.  at  p.  49.  v.  Saunders  (1019),  1  K.  B.,  223. 

2  Supra,  Part  IV,  B,  I  (a)  (1).  4  For   these    exceptions,    see   supra, 

3  Ubi  sup.  at  p.  49.     And  see  Derry       Part  IV,  A,  and  infra. 
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"  One  of  those  exceptions  is  the  well-known  exception 
"  which  attaches  to  cases  of  what  are  called  ways  of  necessity  ; 
"  and  I  do  not  dispute  for  a  moment  that  there  may  he,  and 
"  probably  are,  certain  other  exceptions,  to  which  I  shall 
"  refer  before  I  close  my  observations  upon  this  case." 

"  Both  of  the  general  rules  which  I  have  mentioned  are 
"  founded  upon  a  maxim  which  is  as  well-established  by 
"  authority  as  it  is  consonant  to  reason  and  common-sense, 
"  viz.  that  a  grantor  cannot  derogate  from  his  own  grant.  It 
"  has  been  argued  before  us  that  there  is  no  distinction 
"  between  what  has  been  called  an  implied  grant  and  what  is 
"  attempted  to  be  established  under  the  name  of  an  implied 
"  reservation  ;  and  that  such  a  distinction  between  the  implied 
"  grant  and  the  implied  reservation  is  a  mere  modern  inven- 
"  tion,  and  one  which  runs  contrary,  not  only  to  the  general 
"  practice  upon  which  land  has  been  bought  and  sold  for  a 
"  considerable  time,  but  also  to  authorities  which  are  said  to 
"  be  clear  and  distinct  upon  the  matter." 

"  So  far,  however,  from  that  distinction  being  one  which 
"  was  laid  down  for  the  first  time  by  and  which  is  attributed 
"  to  Lord  Westbury  in  Suffield  v.  Brown,  it  appears  to  me 
"  that  it  has  existed  almost  as  far  back  as  we  can  trace  the 
"  law  upon  the  subject  ;  and  I  think  it  right,  as  the  case  is 
"  one  of  considerable  importance,  not  merely  as  regards  the 
"  parties,  but  as  regards  vendors  and  purchasers  of  land 
"generally,  that  I  should  go --with  some  little  particularity 
"  into  what  I  may  term  the  leading  cases  upon  the  subject." 

The  Lord  Justice  then  goes  into  the  cases  and  notices  the 

exceptions  to  the  second  general  rule.1 

Alien  v.  In  Allen  v.  Taylor,2  Jesse],  M.B.,  said  :  "  I  take  it  also  that 

"it    is   equally  settled    law   that   if  a  man  who  has  a  house 

"and    laud   grants   the   land    first   reserving  the   house,   the 

purchaser  <>f   the  land   can   block  up   the  windows  of  the 

"  house." 

Ruasdlv.             In  Russell  v.  Watts.3  Lord  Selborne  refers  to  the  general 
Watt  & 

1  See  aupra  under  Pari    IV,  A,  and  "  (is.so)  n;  Ch.  D.  at  p.  :!.r.s. 

infra  under  II.  :1  (Iss:.)  10  App.  i',h.  =.(  p.  696. 
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rule,  as  exemplified  in  Wheeldon  v.  Burrows,  "  that  if  a  man 
"  entitled  to  a  house  with  windows,  however  long  enjoyed, 
"sells  and  grants  away  the  adjoining  land  without  any  con- 
"  dition,  reservation,  or  other  form  of  contract  which  can 
"  operate  restricts vely  against  the  grantee,  he  is  not  at  liberty 
"  to  derogate  from  his  own  grant,  so  as  to  prevent  any  use, 
"  otherwise  lawful,  of  the  land  granted,  although  the  windows 
"  of  his  house  may  be  darkened  thereby." 

The  circumstances  of  this  last  case  were  peculiar.  One 
Jeffery,  upon  land  consisting  of  seven  plots  marked  respectively 
A,  B,  0,  D,  E,  F,  and  G,  and  forming  together  one  square 
block,  and  held  by  him  under  seven  simultaneous  leases  from 
the  same  owner,  commenced  the  erection  of  a  large  building 
for  the  purposes  of  his  drapery  business,  of  which  building 
the  several  parts  and  the  internal  arrangements  were  to  be 
connected  together  for  a  common  use  and  occupation,  but 
capable,  if  so  desired,  of  separation  into  separate  buildings 
or  blocks. 

While  the  building  was  in  course  of  erection  Jeffery,  being 
in  occupation  of  the  whole,  mortgaged  by  demise  the  blocks 
comprised  in  the  leases  C,  F,  and  G,  the  mortgagee  having 
notice  of  the  general  scheme  of  construction,  and  there  being 
a  stipulation  that  Jeffery  should  complete  the  part  comprised 
in  his  mortgage  in  accordance  with  the  plans.  Subsequently 
Jeffery  executed  a  similar  mortgage  of  E  and  afterwards 
mortgaged  B. 

On  the  bankruptcy  of  Jeffery  the  several  mortgagees  obtained 
foreclosure  decrees  in  respect  of  B,  C,  and  E  respectively. 

The  defendants  claiming  to  be  entitled  to  plots  C  and  E 
blocked  up  windows  in  that  part  of  the  building  of  which  the 
plaintiff  was  in  possession  and  which  he  was  using  as  a  hotel, 
namely,  block  B,  and  the  action  was  brought  by  the  latter  to 
restrain  the  obstruction  and  to  determine  the  rights  of  the 
plaintiff  as  the  owner  and  occupier  of  block  B  to  the  free 
access  of  light  to  those  of  his  windows  which  faced  the  other 
portions  of  the  building  in  the  possession  and  occupation  of 
the  defendants. 


(   nso   ) 

The  plaintiff  claimed  an  easement  of  light  as  a  quasi- 
easement,  that  is,  on  the  ground  that  it  was  apparent,  con- 
tinuous, and  necessary  for  the  convenient  enjoyment  of  the 
plaintiff's  hotel  and  the  property  of  the  Corporation  of  Liverpool 
who  were  the  common  landlords  of  the  plaintiff  and  the 
defendants. 

The  defendants  denied  the  right  to  the  easement  on  the 
authority  of  Wheeldon  v.  Burrows,  inasmuch  as  the  instruments 
under  which  the  plaintiff  claimed  did  not  contain  any  express 
reservation  of  the  light. 

Bacon,  V.C.,  granted  an  injunction  restraining  the  defen- 
dants from  trespassing  on  the  plaintiff's  premises,  or  from 
erecting  any  structure  or  doing  any  act  so  as  to  obstruct  the 
access  of  light  to  any  of  the  plaintiff's  windows  as,  in  his  view, 
Wheeldon  v.  Burrows  had  nothing  to  do  with  the  present  case, 
and  the  defendants  were  estopped  by  their  own  conduct  from 
obstructing  the  plaintiff's  windows,  for  the  reason  that  they 
had  approved  and  accepted  a  general  scheme  of  building  of 
which  they  were  owners  of  a  part,  and  the  plaintiff  likewise, 
and  that  having  full  knowledge  of  the  windows  the  plaintiff 
intended  to  open,  and  not  objecting,  they  could  not  now  erect 
any  structure  or  do  any  act  so  as  to  obstruct  the  access  of  light 
to  the  plaintiff's  windows.1 

On  appeal,  the  majority  of  the  Court,  Lindley,  L.J., 
dissenting,  reversed  the  decision  of  Bacon,  V.C.,  considering 
the  matter  concluded  by  the  authority  of  ]Y]ieel<lov  v. 
Burrows.2 

Lindley,  L.J.,  apparently  in  accord  with  the  view  of  the 
Vice-Chancellor,  put  the  plaintiffs  right  to  the  easement  on 
the  ground  of  estoppel.3 

Tin'  I  rouse  of  Lords  agreeing  by  a  majority4  with  Bacon, 
V.C.,  and  Lindley,  L.J.,  reversed  the  order  of  the  Appeal  Court 
and  restored  that  of  the  Vice-Chancellor.5 

They  thought  that  this  was  not  the  case,  falling  within 


1  (1882)  25  Oh.  D.,  569.  *  Lord     Selbor m<l     Lord    Fitz- 

-'   /'<"/.   ii  pp,  572  el  seq.  gerald  ;    Lord  Blackburn  dissented. 

:  Ibid,   ii   p.  ..77.  ■'  (1885)  in  App.  Cos.,  590. 
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Wheeldon  v.  Burrows,  of  a  vendor  of  a  piece  of  land  attempting 
to  derogate  from  his  own  grant,  but  one  of  a  mutual  agree- 
ment, the  effect  of  which  was  a  reciprocal  contract  of  each  of 
the  parties  to  it  with  the  other,  and  that  for  either  party  to 
insist  on  the  benefit  of  such  an  agreement,  so  far  as  it  was  in 
his  favour,  was  not  to  derogate  from  his  own  grant,  but  to 
require  that  the  other  party  should  not  do  so. 

Independently  of  the  principles  established  in  cases  of 
simultaneous  conveyances  to  which  particular  reference  will 
be  made  hereafter,  Lord  Selborne  expressed  the  opinion  that 
if  on  a  sale  and  conveyance  of  land  adjoining  a  house  to  be 
built  by  the  vendor,  it  is  mutually  agreed  that  one  of  the  outer 
walls  may  stand  wholly  or  partly  within  the  verge  of  the  land 
sold,  and  shall  have  in  it  particular  windows  opening  upon  and 
overlooking  the  land  sold,  and  if  the  house  is  erected  accordingly, 
the  purchaser  cannot  afterwards  build  upon  the  land  sold  so 
as  to  prevent  or  obstruct  the  access  of  light  to  those  windows. 

The  circumstances  in  Russell  v.  Watts  and  the  principles  Russell  v. 
upon    which    it    was    decided    clearly    differentiate    it    from  distinguish- y 
Wheeldon    v.    Burrows,    which    remains    unshaken    upon    the  able  from 
particular  subject  with  which  it  deals.  v.  Burrows. 

In    Union  Lighterage   Company   v.   London   Graving  Dock  Union 
Company,1  the  owner  in  fee  simple,  in  1860,  of  two  adjoining  ^  ^owdon    °' 
pieces  of  land  had  leased  out  the  western  part  as  a  wharf  and  Graving  Dock 
shipbuilding  yard,  and  was  in  occupation  of  the  eastern  part 
himself.     In  the  same  year  he  constructed  a  graving  dock  in 
his  own  premises  with  wooden  sides  which,  by  arrangement 
with  his  tenants,  he  caused  to  be  supported  by  rods  or  ties 
carried  through  the   boundary  fence  under  the  wharf  to  a 
particular  distance  and  fastened  by  nuts  to  piles  placed  at  that 
particular  point. 

In  1877  the  owner  died  and  thereafter,  both  the  properties 
being  in  hand,  the  persons  entitled  under  his  will  conveyed  the 
wharf  premises  to  the  plaintiffs,  without  expressly  reserving 
to  themselves  any  right  of  support. 

1  (1901)  2  Ch.,  300;   S.C.  on  appeal,  (1902)  2  Ch.,  657. 
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In  1S8G  the  deceased  owner's  devisees  sold  tho  dock 
revenues  to  a  company  which  subsequently  convoyed  them 
to  the  defendants.  No  mention  of  support  was  made  in  the 
conveyance. 

The  action  was  brought  by  the  plaintiffs  to  have  it  declared 
that  they  were  entitled  to  remove  the  means  of  support  to  the 
graving  dock  without  interference  from  the  defendants. 

Upon  the  question  whether  on  the  conveyance  of  1877 
to  the  plaintiffs  there  was  an  implied  reservation  in  favour  of 
the  vendors  of  a  right  to  the  then  existing  support  to  the  dock, 
Cozens-Hardy,  J.,  observed  as  follows  x  : — 

"  On  the  first  point  I  am  clearly  of  opinion  that  there 
"  was  no  implied  reservation  in  favour  of  the  vendors  when  the 
"  wharf  was  conveyed  to  the  plaintiffs  in  1S77.  The  judgment 
"  of  Lord  Westbury  in  Suffield  v.  Brown,  followed  by  the 
"  judgment  of  Lord  Chelmsford  in  Crossley  <&  Sons  v.  Liglitowler, 
"  has  been  distinctly  adopted  by  the  Court  of  Appeal  in  the 
"  leading  case  of  Wlieeldou  v.  Burrows.  It  seems  to  me  that, 
"  in  a  case  like  this,  the  vendors  must  expressly  reserve  any 
"  such  right,  and  that  the  purchaser  is,  in  the  absence  of 
"  express  reservation,  entitled  to  rely  upon  the  plain  effect  of 
"  the  conveyance  executed  by  the  vendors." 

This  decision  was  affirmed  on  appeal,  it  being  held  by 
Komer  and  Stirling,  L.J  J.,  Vaughan  Williams,  L.J.,  dissenting, 
that  when  the  wharf  was  conveyed  to  the  plaintiffs,  there  was 
no  implied  reservation  of  the  right  of  support  to  the  dock,  and 
that  the  tie-rods  did  not  remain  vested  in  the  grantors  as  part 
of,  or  appurtenant  to,  the  dock. 

Again,  in  Bay  v.  Hazeldme,2  the  general  rule  was  applied, 
and  it  was  treated  as  settl<<l  law  that  if  a  vendor  of  land  wishes 
to  reserve  any  right  in  the  nature  of  an  easement  for  the  benetit 
of  his  adjacent  land  which  he  is  retaining,  he  must  do  so  by 
express  words  in  the  deal  of  conveyance. 
Law  in  India  Such  being  the  English  law,  it  remains  to  be  considered 
"'.'",      whether   the  same   law    prevails   in    Italia,   either   under  the 

general  rule.  L 


"   (1901)  ^  Ch.  at  i>.  304.  ■  (1D04)  t  Ch„  17. 
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Indian  Easements  Act,  or  in  those  parts  of  India  where  the 
Act  is  not  in  force. 

As  to  the  case-law  on  this  subject   the   question   of   the  Charu 
doctrine  of  implied  reservation  appears  to  have  been  first  raised  ftofoti^Iwn. 
in  India  in  the  case  of  Charu  Sumokar  v.  Dokouri  Chunder  der  ThaJcoor, 
TKahoor.i  t^X- 

The  facts  of  this  case,  so  far  as  they  are  material  to  the  English  law. 
present  question,  -were  the  following  :  The  owner  of  a  single 
property  made  a  path  over  a  portion  of  it,  which  he  continued 
to  use  until  he  granted  such  portion  to  the  plaintiff.  He 
subsequently  granted  the  remaining  portion  of  his  property  to 
the  defendant's  predecessor  in  title.  The  suit  was  brought  by 
the  plaintiff  to  restrain  the  defendant  from  using  the  path, 
and  the  defence  raised  the  alternative  plea  of  title  to  an  ease- 
ment of  way  by  prescription,  or  implied  reservation  on  the 
severance  of  the  tenements. 

The  District  Judge  dealt  with  the  case  solely  under  the 
Indian  Limitation  Act,  and  finding  the  defendant  had  not 
acquired  any  right  under  that  Act,  gave  the  plaintiff  an 
injunction. 

On  appeal  to  the  High  Court,  Field,  J.,  in  delivering  the 
judgment  of  the  Court,  expressed  himself  as  follows  2  : — 

"  The  use  of  the  path  and  ghat,  though  not  absolutely 
"  necessary  to  the  enjoyment  of  the  defendant's  tenement, 
"  might  be  necessary  for  its  enjoyment  in  the  state  in  which 
"  it  was  at  the  time  of  the  severance  ;  and  in  this  case,  if 
"  the  easements  were  apparent  and  continuous,  there  would 
"  be  a  presumption  that  it  passed  with  the  defendant's 
"  tenement." 

"  This  latter  case  is  discussed  in  the  books  under  the 
"  principle  of  the  disposition  of  the  owner  of  two  tenement* 
"  (Destination  du  pere  de  jamille).  Bee  Gale  on  Easements, 
"  5th  Edition,  pp.  9G,  (J7,  and  following  pages  ;  and  as  to  the 
"  right  of  way,  p.  103  note,  p.  124  note,  and  Pyer  v.  Carter* 

i  (1S82)  I.  L.  R.,  8  Cal.,  956.     This  see  supra,  Part  IV,  B  (2)  (e). 

case    has    already    been    discussed    in  2  Vbi,  sup.  at  pp.  958,  959. 

connection  with  the  inapplicability  of  3  (1857)  I  H.  &  N.,  910. 
the  general  rule  to  easements  of  way, 
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'  This  principle  is  just  and  fair  and  accords  with  connnon- 
"  sense." 

"  It  is  in  consonance  with  the  rule  of  justice,  equity,  and 
"  good  conscience,  which  must  guide  the  Courts  in  thu  absence 
"  of  positive  direction  by  the  Legislature." 

Now,  with  all  due  respect,  if  this  judgment  is  intended, 
as  so  appears,  to  lay  down  that  an  easement  apparent  and 
continuous  is  capable  of  acquisition  on  a  severance  of  tene- 
ments by  the  grantor  under  an  implied  reservation,  and  is 
based,  as  it  admittedly  is,  on  Pyer  v.  Carter  and  the  doctrine 
of  Destination  du  pere  de  famitte,  it  comes  into  direct  conflict 
with  the  decisions  in  Suffield  v.  Brown  l  and  Wheeldon  v. 
Burrows,2  where  not  only  was  the  doctrine  just  mentioned 
repudiated  in  distinct  terms,  but  the  rule  of  implied  reservation 
in  Pyer  v.  Carter  was  pronounced  to  be  unsupported  by  previous 
decisions  and  a  break  in  the  chain  of  authority. 

There  is  nothing  in  the  report  of  the  case  to  shew  that 
Suffield  v.  Brown  and  Wheeldon  v.  Burrows  were  brought  to 
the  notice  of  the  Court,  and  it  may  be  that  the  learned  Judges 
not  having  those  decisions  before  them  considered  that  the 
correct  view  of  the  law  was  that  of  Mr.  W.  Stokes,  who,  in 
referring  to  a  similar  deviation  in  the  Indian  Easements  Act, 
expressed  the  opinion  that  the  contrary  rule  in  England  rested 
on  a  doubtful  dictum  of  Lord  Holt's.3  It  is  difficult  on  any 
other  supposition  to  imagine  that,  without  some  reason  shewn, 
they  would  knowingly  have  departed  from  the  accepted  law  of 
England  and  rejected  the  emphatic  confirmation  by  the  Lord 
Justices  in  Wheeldon  v.  Burrows  of  the  principle  laid  down 
by  Lord  Holt  in  Tenant  v.  GoldwinA 
J.  E.  Act,  A  similar  departure  from  the  English  law  is  to  be  found 

SimUar'dc-      m  ('':,llSr  i'1)  °*  section  13  of  the  Indian  Easements  Act.     That 

parturefrora    clause  runs  US  follows  : — 

"  If  such   an   easement   is   apparent   and  continuous  and 
necessary  for  enjoying  the  said  property  as  it  was  enjoyed 


English  law. 


1    (l-'il)   I  l>  C.  .).  &  S.,  185.  p.  882. 

«  (is?'.))  l_'  Cli.  I).,  31.  *  (I7o8)  2  Lord  Raym.,  1093. 

'■*  ,s--c  xh©  Anglo-Indian  Codes,  Vol»  I, 
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"when  the  transfer  of  bequesii  look  effect,  the  transferor  ul' 
"  the  legal  representative  of  the  testator  shall,  unless  a  different 
"  intention  is  expressed  or  necessarily  implied,  bo  entitled  to 
"  such  an  easement." 

No  reason  is  assigned  in  Council  for  the  introduction  of 
this  clause  beyond  the  short  statement  in  the  Objects  and 
Reasons  of  the  Bill  *  that  the  Bill  follows  the  decision  in  Pyer  v. 
Carter,  rather  than  that  in  Nuffield  v.  Brown,  but  why  the 
former  case  is  to  be  preferred  to  the  latter,  supported  as  it  is 
by  the  decision  in  Wheeldon  v.  Burrows,  and  whether  such  a 
state  of  law  was  considered  to  be  better  adapted  to  Indian 
requirements  than  the  English  rule,  nowhere  appears. 

The  anomaly  is  not  lessened  by  Mr.  Whitley  Stokes'  state- 
ment that  the  law  of  England  "  being  just,  equitable,  and 
"  almost  free  from  local  peculiarities,  has  in  many  cases  been 
"  held  to  regulate  the  subject  in  this  country."  2  It  is  true 
that,  when  Mr.  Stokes  drafted  and  introduced  the  Indian 
Easements  Bill  in  1878,  the  judgment  in  Wheeldon  v.  Burrows 
had  not  been  delivered,  but  it  was  delivered  more  than  two 
years  before  the  passing  of  the  Act,  and  the  clause  might  easily 
have  been  amended  so  as  to  fit  that  authoritative  expression 
of  opinion. 

The  same  clause  was  criticised  in  the  recent  decision  of  Chunilal     * 
the  Bombay  High  Court  in  Chunilal  Maucharam  v.  Muni-  v  aMani^kin- 
shankar  Atmaram,3  a  case  which  was  not  governed  by  the  few  Atmaram. 
Indian  Easements  Act. 

Upon  the  facts  found  in  that  case,  the  Court  preferred  to  Cham  Sumo- 
follow  the  well-established    principles  of    English  law,  rather  clmlder  Tha- 
than  to  apply  the  doctrine  laid  down  in  Cham  Surnokar  v.  koor  not 
Dokouri  Chunder  Thakoor  and  clause  (d),  section  13  of  the 
Indian  Easements  Act. 

On  the  subject  of  this  clause,  Mr.  Justice  Candy's  observa- 
tions are — ■ 

"  It  is  no  doubt  anomalous  that  the  Easements  Act  should 

1  See  Gazette  of  India,  1880,  Part  V,       July    to    December,    p.    476;     Anglo- 
July  to  December,  at  p.  477.  Indian  Codes,  Vol.  I,  p.  878. 

2  See  Gazette  of  India,  1880,  Part  V,  3  (1893)  I.  L.  R.,  1  b  Bom.,  616. 

P.E.  25 
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"  have  introduced  such  a  marked  variance  from  the  English 
"  law.     This  is  apparently  duo  to  the  fact  that  Mr.  W.  Stokes, 
"  who   drafted  and  introduced  the  Easements   .Bill  in  1878, 
"  was  of  opinion  that  the  English  law  '  rests  on  a  doubtful 
"  '  doctrine  of  Lord  Holt's  (see  2  Drew,   and  Smale,   360).' 
"  The  judgment  of  the  Court  of  Appeal  in  Whccldon  v.  Burrows 
"  had    not  then  been  delivered,  shewing  that  the  doctrine  of 
"  Lord  Holt  was  not  doubtful,  but  had  been  laid  down  in  clear 
"  and  distinct  terms,  and  was  as  well  established  by  authority 
"as  it  is  consonant  to  reason  and  common-sense.     The  refer- 
"  ence  to  2  Drew,  and  Smale,  360,  is  to  the  case  above  quoted  of 
"  Curriers  Co.  v.  Corbett,  in  which  Vice- Chancellor  Kindersley, 
"  though  stating  the  law,  if  carried  to  an  extreme,  would  in 
"  some  cases  produce  great  and  startling  injustice,  yet  held 
"  the  law  to  be  in  no  way  doubtful,  but  quite  clear.     Since  the 
"  decision  of  Whecldon  v.  Burrows,  there  is  no  room  for  doubt. 
"  In  Allen  v.   Taylor,   Jessel,  M.R.,  said  that  it  is  '  settled 
"  '  law  that  if  a  man  who  has  a  house  and  land,  grants  the  land 
'*  '  first,  reserving  the  house,  the  purchaser  of  the  land  can 
"  '  block  up  the  windows  of  the  house.'  " 

'•  It  is  not  difficult  to  see  how  the  Easements  Act,  section  13, 
"  clause  {d),  has  become  law.  It  is  apparently  based  on  the 
"  judgments  of  Mr.  Justice  Field  in  Charu  Surnokar  v.  Vokouri 
"  Chunder  Thakoor.  Mr.  Whitley  Stokes  acknowledged  the 
"  assistance  given  to  him  by  that  learned  Judge  in  drafting 
"  the  Bill  which  became  the  Easements  Act."  l 

In  the  Bombay  case  just  cited,  the  plaintiff  became  the 
owner  by  purchase  of  a  certain  house,  behind  which  was  a 
courtyard  or  chok,  half  of  which  belonged  to  the  defendant's 
father  and  half  to  the  plaintiff's  vendor.  Two  of  the  rear 
rooms  in  the  plaintiff's  house  abutted  on  the  latter  portion 
of  the  chok,  and  had  two  doors  opening  out  into  it«  The 
plaintiff's  vendor  sold  his  half  of  the  said  chok  to  the  defen- 
dant's father  under  a  conveyance,  which  not  only  contained 
no  reservation  of  any  rights,  but  expressly  recited  that  the 

»  See  abstract  of  proceedings  <>i  the       tndia,  Vols.  XX-XXI,  1881-2,  Part  11, 
Council    of    tl"'    Gtovernor.Qeneral    in       pp.  102,103. 
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vendor  reserved  no  rights  over  the  chok,  and  thereafter  the 
plaintiff  purchased  the  house.  Shortly  afterwards  the  defen- 
dant put  up  a  boundary  on  the  chok,  which  blocked  up  the 
above-mentioned  doors  of  the  plaintiffs  house,  and  obstructed 
the  light  and  air  passing  through  them  into  the  said  two  rear 
rooms.  The  plaintiff  sued  for  an  injunction.  The  Court  in 
applying  to  these  facts  the  English  principles  established 
by  Suffield  v.  Brown,  Wheeldon  v.  Burrows  and  the  other 
authorities,  held  that  it  would  be  contrary  to  equity  and  good 
conscience  to  decide  that  he  had  impliedly  reserved  a  right  of 
light  and  air  over  the  cliok,  which  would  prevent  the  purchaser 
from  building  on  the  chok  so  purchased  so  as  to  obstruct  the 
windows  or  doors  in  the  vendor's  house  overlooking  the  cliok. 

Mr.  Justice  Candy,  by  the  light  of  the  English  authorities, 
evidently  considered  that  Charu  Sumokar  v.  Dokouri  Cliunder 
Thakoor  was  wrongly  decided,  and  preferred  to  apply  English 
principles.  Mr.  Justice  Fulton,  in  contrasting  the  English 
and  Indian  law  and  admitting  that  the  Easements  Act  could 
not.  effect  transfers  which  took  place  before  its  introduction, 
said — 

"  In  England  the  law  has  been  established  by  a  series  of 
"  decisions,  subject  to  which  sales  take  place,  but  this  is  not 
"  the  case  in  India.  Two  Indian  decisions,  those  of  Charu 
"  Sumokar  v.  Dokouri  Cliunder  Thakoor l  and  Chunilal  v. 
"  Husein,2  appear  to  go  further  than  the  English  cases  in  this 
"  matter.  The  former  of  these  has,  it  is  true,  been  recently 
"  criticised  by  the  Allahabad  High  Court  in  Wutzler  v.  Sharpe,3 
"  but  whether  it  was  rightly  or  wrongly  decided  it  seems  to  be 
"  conceivable  that  even  in  regard  to  light  and  air  a  case  might 
"  arise  where  to  hold  that  the  vendee  of  adjacent  land  was 
"  entitled  to  render  useless  the  vendor's  house  by  building  up 
"  against  his  windows  might  be  so  obviously  contrary  to  what 
"  was  contemplated  at  the  time  of  the  sale  and  be  productive, 
"  in  the  language  of  Kindersley,  V.C.  (2  Drew,  and  Bmale,  at 
"  p.  360),  of  such  '  great  and  startling  injustice  '  that  a  Court 

1  (1882)  I.  L.  R.,  8  Cal.,  956.  8  (i892)  I.  L.  R.,  15  All.,  270. 

2  (1886)  P.  J.,  128. 
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"  not  bound  by  any  positive  rule  of  law  on  the  subject  might, 
"  in  the  exercise  of  equity  and  good  conscience,  think  it  neces- 
"  sary  to  hold  that  an  easement  had  been  meant  to  be 
"  reserved." 

"  But  while  unwilling  to  decide  that,  prior  to  the  intro- 
"  duct  ion  of  the  Easements  Act,  there  were  any  positive  rules 
"  in  force  on  this  subject,  I  think  that  a  vendor  or  his  successor 
"  in  title  claiming  such  a  reservation  as  is  claimed  in  the 
"  present  case,  must  shew  either  by  reference  to  the  urgent 
"  necessity  of  the  easement  or  the  conduct  of  the  parties  to  the 
"  sale  that  it  cannot  reasonably  have  been  intended  by  either 
"  of  them  to  do  otherwise  than  reserve  to  the  vendor  the  right 
<:  which  he  claims." 

The  case  contemplated  by  the  learned  Judge  of  an  implied 
reservation  arising  out  of  the  conduct  or  intentions  of  the 
parties  at  the  time  of  sale,  does  not  encroach  upon  the 
doctrine  of  Sufjield  v.  Brown  and  Wheeldon  y.  Burrows,  but 
falls  more  properly  within  the  scope  of  the  decision  in  Russell 
v.  Watts* 
Conflict  of  law  It  is  a  matter  for  regret  that  this  conflict  of  judicial  opinion 
and  legislative  enactment  on  the  question  of  a  presumed 
reservation  has  left  the  law  in  India  in  a  state  of  confusion 
and  uncertainty,  and  it  may  be  seriously  questioned  whether 
Churn  Sumokar  v.  Dokouri  Chunder  Tliakoor  will,  in  future, 
be  followed  in  Bengal  and  the  other  parts  of  India  in  which 
the  Indian  Easements  Act  is  not  in  force. 


II.— Exceptions  to  General  Rule  against  Presumed 
Reservation. 

The  cases  which  furnish  exceptions  to  the  second  general 
lull'  above  stated,  and  in  which  a  reservation  of  apparent  and 
continuous  easements  can  arise  by  presumption  of  law  on 
a,  severance  of  tenements  in  favour  of  a  grantor  or  his  assigns 


1  See  ■<"/'/'",  where  tin    casi    i    con-       the  doctrine  of  "acquiescence." 
sidcred,  and   infra  in  ci icf  ion  \\  iili 
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retaining  or  taking  the  gwasi-dominant   tenement,   may   bo 
summarised  as  follows  : — 

(a)  The  case  of  absolute  necessity. 

(b)  The  case  of  mutual  and  reciprocal  easements. 

(c)  The  case  of  simultaneous  conveyances,  or  of  convey- 

ances executed  at  different  times  but  as  part  of  the 
same  transaction. 

(a)  Case  of  Absolute  Necessity. 
This  exception,  which  refers  to  ways  of  necessity,  is  fully  w heeldon  v. 
dealt  with  by  Thesiger,  L.J.,  in  Wheeldon  v.  Burrows*  and  Burrom- 
has  already  been  considered  in  this  chapter.2 

(b)  Case  oj  Mutual  and  Reciprocal  Easements. 

Cases  of  mutual  support  of  buildings  by  buildings  are  an  Support  of 
illustration  of  this  exception.  In  such  cases  the  easement  is  JUndinS. 
said  to  be  reciprocal  arising  out  of  the  mutual  subservience 
to,  and  dependence  on,  one  another  of  two  houses,  in  which 
case  the  alienation  of  one  house  by  the  owner  of  both  would 
not  estop  him  from  claiming,  in  respect  of  the  house  he  retains, 
that  support  from  the  house  sold,  which  is  at  the  same  time 
afforded  in  return  by  the  former  to  the  latter  tenement.3 

In  Suffield  v.  Broum,4  Lord  Chancellor  Westbury  points  SuffieJd  v. 
out  the  distinction  that  arises  between  a  case  such  as  that  of  Br0lvlt- 
mutual  support  and  the  case  to  which  the  general  rule  of 
express  reservation  is  applicable.  In  the  former  case  the  right 
claimed  in  respect  of  the  tenement  retained  is  inseparable 
from  it,  but  in  the  latter  case,  where  the  right  is  separable,  it 
is  severed  by  the  grant  and  either  passes  to  the  grantee  where 
the  dominant  tenement  is  granted,  or  is  extinguished  where 
the  dominant  tenement  is  retained. 

1  (1879)  12  Ch.  D.  at  pp.  57  et  sea.  v.  Dallon  (1S77),  3  Q.  B.  D.  at  p.  116  ; 

2  Supra,  Part  IV,  A.  (1878)    4   Q.   B.    D.   at   pp.    168,    182; 

3  Richards  v.  Rose  (1853),  9  Exch.,  Wheeldon  v.  Burrows,  vbi  sup.  at  p.  59  ; 
218;  23  L.  J.  Exoh.,  3;  Gayford  v.  DaUon  v.  Angus  (1881),  0  App.  G'as. 
Nicholls  (1854),  9  Exch.,  702  (708) ;   23  792,  826. 

L.   J.   Exch.,   205;    Suffield  v.   Brown  l   Ubi  sup- 

(1S64),  4  De  G.  J.  &,  S.  at  p.  198  ■  Angus 
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Party- walls. 


Easements  of 
drainage. 


Pycr  v. 
Carter. 

Wheeldon  v. 
Burrows. 


A  similar  exception  arises  in  the  case  of  (lie  divided  moieties 
of  a  party- wall.1 

It  has  been  suggested  that  on  a  severance  of  tenements 
there  might  in  special  circumstances  be  presumed  mutual  and 
reciprocal  easements  of  drainage  in  favour  of  grantor  and 
grantee,  and  that  on  this  ground  the  decision  in  Pyer  v.  Carter  2 
might  be  supported  without  departing  from  the  general  maxims 
on  which  the  judgment  of  the  Court  of  Appeal  in  Wheeldon 
v.  Burrows  is  based.3 


(c)  Case  of  simultaneous  conveyances  of  the  severed  tene- 
ments or  of  conveyances  thereof  at  different  times  but 
as  fart  of  the  same  transaction. 

It  is  now  settled  law  that  when  on  a  disposition  of  property 
belonging  to  the  same  owner,  the  severed  tenements  are  con- 
veyed either  simultaneously  or  at  different  times  hut  as  part 
of  one  transaction,  gwa.si-easements,  apparent  and  continuous 
and  necessary  for  the  enjoyment  of  the  severed  tenements  as 
they  were  enjoyed  at  the  time  of  severance,  will  pass  by  pre- 
sumption of  law  to  the  grantees  thereof.4 
Effect  of  such  In  either  case  the  conveyances  are  regarded  in  equity  as 
conveyances.  Qne  transaction,  and  each  grantee  who  takes  his  tenement 
with  the  knowledge  that  the  other  tenements  are  being  con- 
veyed at  the  same  time  or  will  be  conveyed  as  part  of  the 
same  transaction,  is  deemed,  in  the  absence  of  express  stipu- 
lation,5 to  take  the  land  burdened  or  benefited,  as  the  case 


1  Jones  v.  Pritchard  (1908),  1  Ch., 
630  (635,  636);  21  Times  L.  R.,  309 
(310). 

-  (IS57)  1  H.  &  N.,  916. 

3  See  per  Thesiger,  L.  J.,  in  Wheeldon 
v.   harrows,  ubi  sup.  at  p.  59. 

4  Palmer  v.  Fletcher  (1615),  1  Lev., 
122;  Compton  v.  Richards  (1811),  I 
Price,  27  ;  Swansborough  v.  Coventry 
(1832),  9  Bing.,  305;  Wheeldon  v. 
Burrows  |  l^T'.t),  12  Ch.  I),  m  pp.  59,  60; 
Barnes  v.  Loaoh  (1879),  -1  Q.  15.  D.,  ■mi  : 
Allen  v.  Taylor  (lsxii),  It;  Ch.  I).,  355  ; 
Rigby  \.  Bennett  (1882),  2  1  ch.  1).  at 
p,  ;,'.:  :    Phillips  v.  Low  1 1  892),  1  Ch., 


47,  and  see  the  judgment  of  Lord 
Selborne  in  Russell  v.  Watts  (1885),  10 
App.  Oas.,  pp.  602,  603  ;  see  also 
Schwann  v.  Cotton  (1916),  2  Ch.  459; 
Hansford v.Jago  (1921),  I  Ch.322.  Nor 
will  the  fact  that  the  quasi-dominant 
tenement  is  in  lease  at  the  time  of 
severance  prevent  the  quasi  -easements 
attaching  thereto  from  passing  to  the 
alienee,  Barnes  v.  Loach,  ubi  sup. 

<•  See  Haynes  v.  King  (1893),  3  Ch., 
439.  And  the  presumption  may  be 
wholly  displaced  <>■•  considerably  modi- 
fied by  the  surrounding  circumstances 
existing  at  the  time  of  severance  and 
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may  be,  by  the  qualities  which  the  previous  owner  had  a 
right  to  attach  to  the  different  portions  of  his  property  before 
severance. 

Thus,  i(  was  said  in  Barnes  v.  Loach  l  :  "If  I  ho  owner  of  Barm*  v. 
"  an  estate  lias  been  in  tho  habit  of  using  gwasi-easements  of  Lr""'1'- 
"  an  apparent  and  continuous  character  over  the  one  part  for 
"  the  benefit  of  the  other  part  of  his  property,  and  aliens  the 
"  gwasi-dominant  to  one  person  and  the  gwasi-serviefit  to 
"  another,  the  respective  alienees  will,  in  the  absence  of  express 
"  stipulation,  take  the  land  burdened  or  benefited,  as  the  case 
"  may  be,  by  the  qualities  which  the  previous  owner  had  a 
"  right  to  attach  to  them." 

In  Allen  v.  Taylor,2  Jessel,  M.K.,  lays  down  the  same  Allen  v. 
rule.  He  says:  "Supposing  the  owner  of  the  land  and  the  ayor' 
"  house  sells  the  house  and  the  land  at  the  same  moment, 
"  and  supposing  he  expressly  sells  the  house  with  the  lights  ; 
"  can  it  be  said  that  the  purchaser  of  the  land  is  entitled  to 
"  block  up  the  lights,  the  vendor  being  the  same  in  each  case, 
"  and  both  purchasers  being  aware  of  the  simultaneous  con- 
'5  veyances  ?  I  should  have  said  certainly  not.  In  equity  it 
"  is  one  transaction.  The  purchaser  of  the  land  knows  that 
"  the  vendor  is  at  the  same  moment  selling  the  house  with 
"  the  lights,  and  as  part  of  one  transaction  he  takes  the  lands  ; 
"  he  cannot  take  away  the  lights  from  the  house." 

And  again,  after  reviewing  the  authorities,  he  says  3 — 

"  The  particular  case  before  me  is  the  strongest  I  ever 
"  saw,  for  both  of  the  purchasers  were  also  vendors,  and  were 
"  parties  to  both  conveyances.  It  is  not  the  mere  case  of  a 
"  vendor  by  contemporaneous  conveyances  selling  to  two 
"  different  purchasers,  but  the  two  purchasers  were  two  of 
"  the  three  trustees  of  a  will,  and  an  option*  was  given  to  the 
"  two  purchasers,  or  either  of  them,  to  buy  any  part  of  the 


known  to  the  grantee  or  devisee,  see  Williams  (1897),  1  Ch.,  602;   Godwin  v. 

Birmingham,  etc.,  Co.  v.   Boss  (1888),  Schweppes,  Ltd.  (1902),  1  Ch.,  92ti. 
38   Ch.   D.,   295  ;     Myers  v.    Catterson  l  (1879)  4  Q.  B.  D.  at  pp.  497,  498. 

(1889),  43  Ch.  D.,  470  ;    Phillips  v.  Low  2  (1880)  16  Ch.  D.,  355  (358). 

(1892),     1     Ch.,     47  ;      Broomfield     v.  3  Ibid,  at  p    359. 


(     302     ) 

"  real  estate  that  they  thought  fit,  notwithstanding  they 
"  wore  trustees  ;  and  then,  by  contemporaneous  conveyances, 
"  each  with  the  assent  of  the  other  exercised  his  option  as  to 
"  some  of  the  houses  and  lands,  for  they  both  bought  houses 
"  and  both  bought  lands.  It  is  not  like  the  case  of  a  man 
"  buying  land  alone  or  a  house  alone.  The  three  trustees 
"  conveyed  to  the  purchaser,  one  trustee,  land  with  a  house 
"  built  upon  it,  together  with  the  lights  thereto  belonging, 
"  and  all  the  estate.  Can  people  who  have  been  parties  to 
"  two  transactions  in  this  way  say  that  they  were  otherwise 
"  than  one  transaction,  and  that  both  parties  who  bought 
"  houses  with  lights  were  not  to  get  the  lights  ?  It  appears 
"  to  me,  independently  of  authority,  that  in  such  a  case  as 
"  this  there  is  a  manifest  intention  shewn  that  the  houses 
"  sold  were  to  retain  their  lights,  and  that  neither  purchaser 
"  could  on  his  land  erect  any  obstruction  which  would  block 
"  up  or  destroy  the  lights  of  his  neighbour." 

It  is  important  to  note  that  the  rule  applies  not  only  in 
the  case  of  simultaneous  conveyances  as  in  Allen  v.  Taylor, 
but  also  in  the  case  of  conveyances  executed  at  different  times 
but  as  part  and  parcel  of  the  same  transaction.1  In  such 
cases  the  conveyances  are  founded  upon  transactions  which, 
in  contemplation  of  equity,  are  equivalent  to  conveyances 
between  the  parties  at  the  time  the  transactions  were  entered 
into,  such  transactions  being  entered  into  at  the  same  moment 
of  time  and  as  part  and  parcel  of  one  transaction.2 

Same  law  in  As  in  the  case  of  contemporaneous  grants  by  deed,  so  will 

lce       gwasi-easements  arise  on  a  severance  of  tenements  by  will, 

by  will.  where  the  quasi- dominant  tenement  passes  to  one  devisee  and 

the  guasi-servient  tenement  to  another.3 


1  See  per  Thesiger,  L.J.,  in  Wheeldon  veyances,   Ttigby  v.  Bennett  (18S2),  21 

v.  Burrows  (isT'.i).  12  Ch.  I>.  at  |>p.  59,  Ch.  D.,  at  pp.  565,  .r)07. 
60;    Rtueell  v.    Watte  (1886),    L0  App.  -    Wheeldon   v.    Burrows   (1879),    12 

pp.      602,      603.     Conveyances  Ch,  D.  al  p.  60. 
i  .'•'•hi.  .1  more  than  .i  year  apart  and  3  Barnes  \.  Lunch  (1879),  4  Q.  B.  if., 

ii  'i    mi  in- "iii  of  the  same  trannaction  494;   PhiMpsv.  Low  (1892),  1  Ch.,  47  : 

oannol     i"-    called    'i Itaneous    con-  Schwann  v.  Cotton  (1910),  2  Ch.,  459. 
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• 

III. — Acquisition  of  Quasi-Easements  on  a  Partition  of 
Joint  Property. 

On  a  severance  of  tenements  by  a  partition  of  joint  pro- 
perty, and  in  the  absence  of  a  contrary  intention  expressed  or 
necessarily  implied,  all  such  easements  as  are  apparent  and 
continuous  and  necessary  for  enjoying  any  of  the  undivided 
shares  when  the  partition  was  effected  pass  to  the  coparceners 
to  whom  such  shares  are  respectively  allotted  in  severalty.1 
Such  respective-  rights  come  into  existence  in  the  same  way, 
and  upon  the  same  principles,  as  quasi- elements  upon  a 
severance  by  simultaneous  conveyances  of  property  previously 
held  in  sole  possession  or  ownership. 

In  Batanji  H.  Bottlewalla  v.  Edalji  H.  Bottlewalla,2  it  was  Ratanji  n. 
held  that  the  easement  of  light  and  air  there  claimed,  being  Edalji  H. 
of  a  continuous  nature,  passed  by  implication  of  lav/  by  the  Bottlewalla. 
conveyance  of  the  dominant  tenement  to  the  plaintiff  upon  a 
partition  of  joint  property. 

To  the  same  effect  is  the  decision  in  Pursliotam  Sakliaram  Purshotam 
v.  Durgoji  Tukaram*  where  the  easement  claimed  was  the  ^gZiTuka- 
right  to  discharge  water  from  the  dominant  tenement  on  to  ram. 
the  servient  tenement. 

As  between  coparceners,  mutual  conveyances  of  the  shares 
allotted  to  them  respectively  upon  a  partition  of  joint  property, 
whether  under  the  direction  of  a  Court  of  law  or  otherwise,  will 
carry  with  them  by  presumption  of  law  the  right  to  such 
continuous  easements  as  are  necessary  for  the  reasonable  use 
and  enjoyment  of  the  premises  respectively  allotted. 

Upon  this  principle,  easements  of  light  and  air  were  held  in  Bohje  Clnmder 
Bolye  Chunder  Sen  v.  Lalmoni  Dasi  4  to  pass  to  the  different  moni  'j)asft 
coparceners  upon  partition. 

1  See  I.  E.  Act,  s.  13  ( /  ),  App.  VII  ;  of  partition,  i.e.  "  Together  with  all  the 
Krishnamarazu  v.  Marraju  (1905),  "  rights,  easements,  and  appurtenances 
I.  L.  R.,  28  Mad.,  495  (497),  and  see  to  "  to  or  with  the  same  thereby  granted 
the  same  effect  the  cases  cited  infra.  "  or  any  or  any  part  of  any  of  them  now 

2  (1871)  8  Bom.  H.  C.  (O.  C.  J.),  181.  "  or  at  any  time  belonging  or  reputed 
Easements  of  light  and  air  will  of  course  "  to  belong  or  enjoyed,"  lhnl. 

also  pass  under  and  by  virtue  of    the  3  (1890)  I.  L.  R.,  14  Bom.,  452. 

usual  general  words  contained  in  a  deed  4   (1887)  I.  L,  R.,  14  Cal.,  797. 
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And  in  more  recent  cases  it  has  been  decided  that  the 
result  is  the  same  where  the  partition  has  not  been  affected  by 
mutual  conveyances  but  by  decree  of  Court,  whether  in  a 
contested  suit,1  or  as  recording  the  consent  of  parties  to  a 
partition,2  and  even  though  such  decree  makes  no  mention  of 
easements.3 


Imputed 
grant. 


Broad 
principle 
laid  down 
in  Dann  v. 
Spurrier. 


Part  V. — Acquisition  of  Easements  by  ojieration  of  the 
doctrine  of  acquiescence. 

The  doctrine  of  acquiescence  is  an  interesting  feature  of 
the  law  relating  to  the  acquisition  of  easements.  This  method 
of  acquisition  has  nothing  in  common  with  those  methods  of 
acquisition  which  have  been  considered  in  the  first  four  parts 
of  this  chapter,  but  depends  upon  the  previous  conduct  of 
the  servient  owner.  The  doctrine  may  be  said  to  apply  in 
those  cases  where  the  servient  owner  by  active  encourage- 
ment, passive  acquiescence,  or  other  conduct,  has  induced  or 
permitted  a  belief  on  the  part  of  the  dominant  owner,  upon 
which  he  has  acted,  that  by  expending  some  money  or  doing 
some  act,  he  will  acquire  an  easement  over  the  servient 
tenement. 

In  such  cases  equity  forbids  the  servient  owner  to  repudiate 
the  obvious  and  plain  consequences  of  his  own  conduct  and 
imputes  to  him  a  grant  of  the  easement. 

The  broad  principle  underlying  all  these  cases  of  acquies- 
cence has  been  stated  in  the  leading  case  of  Dann  v.  Sjmrrier  4 
to  be  that  if  one  man  stands  by  and  encourages,  though  but 
passively,  another  to  lay  out  money  under  an  erroneous  opinion 
nf  title,  or  under  the  obvious  expectation  that  no  obstacle  will 
afterwards   !><■  interposed  in  the  way  of  his  enjoyment,  the 


J  Dwarkanath  Paul  \.  Sunder  hall 
Seal  (1898),  :s  Cal.  \Y.  N.,  407. 

-  Kadombini  Debi  v.  Kali  Kumar 
1 1,  ,1,1m-  (1899),  :;  Cal.  W.  NT.,  409. 

:i  See  the  two  cases  lasi  cited. 

1  (isuj,  7  V^es.,  t-'.t I  ;  see  also  Powell 
v.  Thomas  ( 1848),  »;  Hare,  300  ;  Roca- 
dale  Canal  Oo.  v.  King  (1861),  is  L.  .J. 


Q.  B.  (N.  S.),  293  ;  2  Sim.  N.  S.,  78  ; 
(1853)  22  L.  J.  Oh.,  C04 ;  and  see 
Ramsden  v.  Dyson  (18(H>),  L.  R.,  1 
II.  L.,  120,  where  analogous  principles 
hit  laid  down,  and  Sufroo  Shaikh  Durjee 
v.  FuMeh  Shaikh  Jiirrjce  (1S71),  lb 
\V.  It.  506.  And  see  Ananta  v.  Ganu 
(1921),  I.  I-.  K.  45  Bom.  80. 
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Court  will  nol  permit  any  subsequent  interference  with  such 

enjoyment. 

It  has  been  said  that  the  acquiescence  which  will  deprive  Acquiescence 
a  man  of  his  legal  rights  must  be  in  the  nature  of  a  fraud.1  SSureofa  * 

The  elements  or  requisites  necessary  to  constitute   fraud  fraud. 
of  this  description  are  clearly  staled  by  Fry,  J.,  in  Wilmott  v.  Wilmott  v. 
Barber  2  :—  ,!"r0er- 

First,  the  man  claiming  under  the  equity  must  have  made 
a  mistake  as  to  his  legal  rights. 

Secondly,  he  must  have  expended  some  money  or  must 
have  done  some  act,  not  necessarily  upon  the  other's  land, 
on  the  faith  of  his  mistaken  belief. 

Thirdly,  the  possessor  of  the  legal  right  must  know  of  the 
existence  of  his  own  right,  which  is  inconsistent  with  the  right, 
claimed  by  the  other.  If  he  does  not  know  it,  he  is  in  the 
same  position  as  the  other,  and  the  doctrine  of  acquiescence 
is  founded  upon  conduct  with  knowledge  of  legal  rights. 

Fourthly,  the  possessor  of  the  legal  right  must  know  of 
the  other's  mistaken  belief  of  his  rights.  If  he  does  not,  there 
is  nothing  which  calls  upon  him  to  assert  his  own  rights. 

Finally,  the  possessor  of  the  legal  right  must  have  en- 
couraged the  other  in  his  expenditure  of  money  or  in  the  other 
acts  which  he  has  done,  either  directly  or  by  abstaining  from 
asserting  his  legal  right. 

With  this  preliminary  statement  of  general  principles  it 
will  be  instructive  to  examine  the  principal  authorities  in 
which  this  doctrine  of  acquiescence  as  relating  to  easements 
has  been  applied. 

In  The  East  India  Company  v.  Vincent  3  the  defendant,  an  E.  I.  Co.  v. 
adjoining  landowner,  agreed  with  the  Company's  agent  that    imen 
the  Company  should  have  liberty  to  build  with  windows  over- 
looking his  land  on  condition  the  Company  retained  him  in 
their  services  as  a  packer.     To  such  condition  the  agent  made 


1  See    Wilmott  v.   Barber  (1880),    15  Ch.  D.  at  pp.  585,  586,  and  has  been 
Ch.  D.  at  p.  105.  followed    in    India    in    Baswantapa   v. 

2  Ubi  sup.   at    p.    105.     This  state-  Rana  (1884),  I.  L,  R.  9  Bom.,  80. 
ment  of  law  was  repeated  by  the  same  3  (1740)  1'  Atk.,  82. 

judge   in   Eussell   v.    Watts   (1884),   25 
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Oeorgc  Claver- 
ing's  ca  >■ 
cited  in 
Jackson  v. 
t  'ator. 


no  answer  or  objection  and  the  Company  proceeded  to  build. 
Subsequently  the  defendant,  being  dismissed  from  the  service 
of  the  Company,  proceeded  to  block  up  their  lights  by  building 
a  wall.  A  bill  by  the  Company  to  have  the  wall  pulled  down 
was  decided  in  their  favour  by  Lord  Chancellor  Hardwicke,  who 
said  that  though  the  silence  of  the  agent  was  an  acquiescence 
binding  his  principals,  and  notwithstanding  that  the  dismissal 
of  the  defendant  was  a  breach  of  the  agreement  between  him 
and  the  agent  of  the  Company,  yet  the  defendant  was  not 
justified  in  building  a  wall  merely  to  block  up  the  Company's 
lights,  but  that  his  remedy  was  by  bill  in  that  Court  to  establish 
the  agreement.  The  Lord  Chancellor  further  observed  that 
"  there  are  several  instances  where  a  man  has  suffered  another 
"  to  go  on  building  upon  his  ground,  and  not  set  up  a  right  till 
"  afterwards,  when  he  was  all  the  time  conversant  of  his  right, 
"  and  the  person  building  had  not  notice  of  the  other's  right,  in 
"  which  the  Court  wrould  oblige  the  owner  of  the  ground  to 
"  permit  the  person  building  to  enjoy  it  quietly,  and  without 
"  disturbance.  But  these  cases  have  never  been  extended 
"  so  far  as  where  parties  have  treated  upon  an  agreement 
"  for  building,  and  the  owner  has  not  come  to  an  absolute 
"  agreement  ;  there,  if  persons  will  build  notwithstanding, 
"  they  must  take  the  consequence,  and  there  is  not  such  an 
"  acquiescence  on  the  part  of  the  owner,  as  will  prevent  him 
"  from  insisting  on  his  right." 

In  Jackson  v.  Cator,1  Lord  Chancellor  Loughborough 
referred  during  the  argument  for  the  plaintiff  to  the  case 
of  Mr.  George  Havering  in  the  following  terms:  "There 
'"  whs  a  case,  I  do  not  know  whether  it  came  to  a  decree, 
"  againsi  Mr.  (leorge  Clavering  ;  in  which  some  person  was 
"'  carrying  on  ;i  project  of  a  colliery  ;  and  had  to  make  a  shaft 
"  at  ;i  considerable  expense." 

'  Mr.  ( 'layering  saw  the  thing  going  on  ;  and  in  the  execution 
"  of  thai  plan,  ii  was  very  clear  (he  colliery  was  not  worth  a 
"  Earthing  withoui  a,  road  over  liis  ground  ;  and  when  the  work 


(1800)  .">  Ves.,  688. 
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"  was  begun,  lie  said  ho  would  not  give  the  road.  The  end  of 
"it  was,  that  he  was  made  sensible,  I  do  mil  know  whether 
"by  a  decree  or  not,  that  he  was  to  give  the  road  at  a  fair 
(i  value." 

The  Bochdale  Canal  Company  v.  King,1  was  a  bill  riled  Rochdale 
by  the  plaintiff  Company  against  King  and  other  defendants,  ^ing  ' 
who  were  millowners,  for  an  injunction  restraining  them  from 
using  the  water  of  the  canal  for  any  other  purpose  except 
for  condensing  steam  in  the  engines  used  by  them.  Under 
the  Act  empowering  the  Company  to  make  and  maintain  the 
canal,  landowners,  within  a  distance  of  twenty  yards  of  the 
canal,  had  been  given  liberty  to  communicate  with  the  canal 
by  pipes  and  to  draw  from  the  canal  such  quantity  of  cold 
water  as  would  be  sufficient  for  the  sole  purpose  of  condensing 
steam  used  for  working  their  steam  engines,  and  for  no  other 
purpose. 

The  defendants  who  were  the  owners  of  two  mills  used 
the  water  for  seventeen  years  for  generating  as  well  as  con- 
densing steam  in  their  engines,  and  eventually  this  bill  was 
filed  to  restrain  them  as  aforesaid.  It  was  held  that  as  regards 
the  first  mill,  the  plaintiff  Company  could  not  restrain  the 
defendants  from  using  the  water  as  they  had  done,  as  they  had 
encouraged  its  construction,  and  that  as  regards  the  second 
mill,  it  being  evident  that  the  Company  never  intended  to 
waive  the  protection  of  the  Act,  an  injunction  should  be  granted 
against  the  defendants  restraining  them  amongst  other  things 
from  taking  any  water  from  the  canal  other  than  for  condensing 
steam,  except  by  license  of  the  plaintiffs. 

The  case  of  Bankart  v.   Houghton  2  is   also  an  authority  Bankart  v. 
for    the    proposition    that    where    a    man    acquiesces    in    and  Hoi^lton- 
encourages   the  construction  by  another  of  works  which  he 
knows,  or  ought  to  know,  is  likely  to  occasion  him  injury  by 
way  of  nuisance,  he  has  no  grounds  upon  which  to  go  to  the 
Court  for  an  injunction  to  stop  the  works. 


1  (1S53)  22  L.  J.  Ch.,  604.     See  also       Q.  B.  (N.  S.),  293  ;   2  Sim.  N.  S.,  7S. 
same   case   reported    (1851),    IS   L.    J.  2  (1859)   27  13eav.,   425. 
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Davis  v. 
Marshall. 


Colching  v. 
Bassett, 


Da  vies  v 
Sear. 


Iii  Davis  v.  Marshall  [  the  plaintiff  sued  for  the  obstruction 
of  his  lights,  the  removal  of  support  to  his  house,  and  the 
obstruction  of  his  chimney.     The  defendant  pleaded  equitably 

that  she  pulled  down  an  ancient  house  and  erected  in  its  place 
a  new  one,  that  the  plaintiff  had  notice  thereof,  and  that  the 
defendant  had  done  this  act  with  the  knowledge,  acquiescence, 
and  consent  of  the  plaintiff  and  on  the  faitli  that  the  plaintiff 
had  consented  to  it. 

The  acquiescence  and  consent  of  the  plaintiff  were 
passive. 

It  was  held  that  this  was  a  good  equitable  plea,  the  facts 
stated  amounting  to  a  permission  on  the  part  of  the  plaintiff, 
and  the  obstructions  and  removal  of  support  complained  of 
being  the  natural  consequences  of  the  act  so  permitted. 

In  Colching  v.  Bassett 2  there  was  a  material  alteration  of 
ancient  lights  in  the  course  of  rebuilding  the  dominant  tene- 
ment. The  alteration  was  made  upon  notice  to  the  servient 
owner  and  with  the  knowledge  and  under  the  inspection  of  his 
surveyor,  but  without  any  express  agreement.  Subsequently 
the  defendant  gave  the  plaintiff  notice  of  his  intention  to  build 
a  party- wall,  which,  if  erected,  would  wholly  have  excluded  the 
light  from  certain  of  the  plaintiff's  windows. 

The  plaintiff  accordingly  sued  for  a  perpetual  injunction 
to  restrain  the  defendant  from  so  building.  It  was  held  that 
the  case  fell  strictly  within  the  principle  of  Dann  v.  Spurrier,3 
and  that  plaintiffs  were  entitled  to  a  perpetual  injunction 
against  the  defendant. 

The  same  principle  was  applied  in  Dames  v.  Sear,*  where 
Lord  Romilly,  M.E.,  said : 5  "A  man  cannot  take  the  assign- 
"  ment  of  the  lease  of  a  house  having  an  archway  and  road 
"  under  it  leading  to  a  mews,  and  abstain  from  looking  at  the 
"  plan  by  which  the  adjoining  ground  is  laid  out,  and  intended 
"  to  be  built  upon  ;   he  cannot  stand  quiet,  and  see  it  gradually 


i  (1861)  7  Jur.  N.  S.,  1247  ;  h.  <'. 
■ill,  },<,i)>.  Dairies  v.  Marshall  (1861),  10 
0.  B.,  N.  S.,  097. 

«  (1802)  'J2  Beav.,   101. 


a  (1802)  7  Ves.,  231. 

1  (1800)  L.  R.,  7  Eq.,  427. 

6  At  p.  433. 
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"  become  covered  with  houses,  so  that  every  access  or  means 
"of  communication  with  the  mews  is  shut  out  excepi  this 
"  one,  which  he  had  always  known  was  intended  to  be  used 
"  as  a  means  of  access,  and  then  say  '  this  easement  was  not 
"'reserved,  although  there  was  an  archway  and  road  under 
"  '  the  house.'  It  does  not  lie  in  his  mouth  to  say  '  I  did  not 
"  '  understand  that  you  intended  to  use  this  mode  of  access, 
"  '  and  still  less  did  I  understand  that  you  intended  to  close 
"  '  all  other  means  of  access,  and  leave  this  as  the  only  existing 
"  '  one.'  This  is  a  case  where  the  slightest  inquiry  or  the 
"  most  casual  observation  would  have  shewn  the  defendant  if, 
"  indeed,  lie  did  not  all  along,  as  I  believe  he  did,  know  what 
"  was  intended." 

In  Bussell  v.  Watts,1  the  Corporation  of  Liverpool  were  the  Russell  v. 
owners  in  fee  of  a  piece  of  land  which  they  agreed  to  lease  mutuai 
out  for  building  purposes,  the  intention  of  the  tenant  being  to  accommoda- 
construct  one  large  building  upon  it,  but  in  such  a  manner  as 
to  be  capable  of  subdivision  into  a  number  of  separate  houses. 
In  order  to  erect  a  building  of  the  required  size  it  became 
necessary  for  the  tenant  to  raise  money  by  mortgaging  the 
land  and  building,  and  before  such  scheme  of  building  could 
be  carried  out,  it  was  necessary  that  the  three  parties  concerned 
should  concur,  namely,  the  owners  in  fee,  the  tenants,  and  the 
mortgagees. 

The  scheme  was  in  fact  approved  by  them  all,  and  the 
mortgagees  and  lessors  either  knew  how  the  various  blocks 
were  to  be  constructed  or  left  it  to  the  builder  to  construct 
them  as  they  were  constructed,  without  troubling  themselves 
about  the  matter. 

In  either  case  there  was  no  question  that  they  authorised 
the  builder  to  construct  the  building  as  he  did,  and  a  par- 
ticular block  in  such  a  way  as  that  it  should  be  dependent  for 
light  to  some  of  its  windows  on  adjacent  blocks. 

The  question  for  decision  in  the  suit  was  whether  the  mort- 
gagees of  the  latter  blocks  could  obstruct  the  windows  of  the 

1  (1884)    25   Ch.    D.,    559.     See   the       Lindloy,  L.J. ,  as  bearing  on  the  present 
judgments      of      Bacon,      V.U.,      and       subject. 
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former  blocks.  Bacon,  V.C.,  1  bought  by  reason  of  their  previous 
conduct  they  could  not,  and  on  appeal  Lindley,  L.J.,  agreed 
with  him,  in  opposition  to  the  views  of  Cotton  and  Fry,  L.J  J. 

The  conclusions  arrived  at  by  the  Vice- Chancellor  and 
Lindley,  L.J.,  were  confirmed  by  the  House  of  Lords,1  but  on 
the  somewhat  different  grounds  already  referred  to.2 

In  regard  to  the  question  of  acquiescence  Lindley,  L.J., 
said  :  "  This  is  not  the  case  of  a  vendor  of  a  piece  of  land 
V  attempting  to  derogate  from  his  own  grant." 

"It  is  more  like  the  case  of  several  persons  interested  in 
"  several  pieces  of  land,  all  agreeing  to  build  upon  them  in  a 
"  particular  way,  so  as  to  accommodate  one  another,  and  one 
"  of  them  afterwards,  when  the  buildings  are  up,  insisting  on 
"  rights  which  are  quite  inconsistent  with  the  enjoyment  of 
"  the  buildings  as  erected.  There  is  no  authority  to  shew 
"  that  in  such  a  case  any  one  of  such  persons  could  afterwards 
"  build  on  his  own  land  so  as  to  obstruct  his  neighbour's 
"  lights,  and  in  the  absence  of  such  authority  I  am  of  opinion 
"  that  he  cannot  do  so." 

"  In  such  a  case,  it  appears  to  me  that  the  cross  easements 
"  which  are  created  in  the  first  instance  are  impliedly  granted 
"  in  equity,  if  not  at  law,  and  if  such  easements  are  apparent. 
"  no  purchaser  can  protect  himself  against  them  by  alleging 
"  he  bought  without  notice  of  them." 

"The  principles  of  Dann  v.  Spurrier3  and  Cotching  v. 
"  Bassett  '  are  in  my  opinion  applicable  to  such  a  case." 

In  India  the  doctrine  of  acquiescence  has  been  applied  so 
as  to  preclude  the  owner  of  a  private  house,  or  his  heirs,  from 
establishing  a  claim  thereto  after  it  had  been  rebuilt  and  main- 
tained by  public  subscription  with  the  consent  of  the  owner  and 
had  for  a  long  time  been  used  by  t  lie  public  as  a  house  of  prayer.5 

And  the  Same  doctrine  lias  recently  received  favourable, 
though  extra-judicial,  notice  in  the  Bombay  High  Court.6 


1  I  385)  10  A|M>.  Cas.,  590. 

2  Supra,  Part  IV,  B,  I  [b). 

s  i  hi  ev/p. 

4      /    hi    Blip. 

ufroo    Shaikh     Dwrji  <   \ .     PmWi  h 


Shaikh  Durjee  (1871),  16  \V.  1!..  505. 

6  See  Chunilal  Manchcaram  v.  Mani- 
ehankar  Atmaram  (18'J3),  I.  L.  R.,  IS 
Hum.,  618,  and  the  dicta  of  Fulton.  J., 
.ii  pp.  629,  030. 


(     401     ) 

The  extent  of  the  imputed  grant  is  to  be  measured  by  the  Extent  of 
necessary,  obvious,  and  plain  consequences  of  the  permitted  or™^. 

encouraged  act. 

It  is  reasonable  that  when  a  man  acquiesces  in  a  par- 
ticular act  he  should  be  taken  to  have  acquiesced  in  the  obvious 
and  plain  consequences  of  that  act,  but  it  is  also  reasonable 
that  a  man  cannot  be  taken  to  assent  to  what  he  cannot  foresee. 

The   rule   is   well   illustrated   in   the   case   of   Bankart   v.  Banicart  v. 

TT        7  ,       i  Hounltton. 

Houghton.1 

The  plaintiff  was  a  copper  manufacturer  and  the  defendant 
was  an  occupier  of  farms  in  the  neighbourhood  of  the  works. 

For  the  reduction  of  copper-ore  the  plaintiff  at  first  used 
three  roasting  furnaces,  the  exhalations  and  deposits  from 
which  caused  no  material  injury  to  the  defendant's  farms. 

The  roasting  furnaces  were  subsequently  increased  to 
seven.  Neither  the  defendant  nor  his  predecessor  took  any 
legal  steps  to  prevent  the  nuisance  arising  from  the  noxious 
vapours  produced  from  the  smelting  of  the  copper  or  to  stop 
them.  Their  attitude  appears  to  have  been  one  of  passive 
non-interference. 

The  nuisance  having  increased,  the  defendant  brought  an 
action  at  law  against  the  plaintiff  for  the  injury  done  to  his 
farms  and  recovered  damages. 

The  plaintiff  thereupon  tiled  his  bill  to  restrain  the  defen- 
dant from  taking  out  execution  in  the  action,  and  from  all 
further  proceedings  therein  and  from  commencing  any  other 
action  at  law  against  the  plaintiff. 

A  motion  was  made  for  an  injunction  which  was  refused 
with  costs. 

The  judgment  of  the  Master  of  the  Eolls  is  important,  and 
certain  passages  may  be  usefully  cited.  He  said,  "  The  way 
"  in  which  it  is  put  for  the  plaintiff  in  equity  is  this  :  It  is  said 
"  that  in  a  district  where  the  effects  of  copper  smoke  are  widely 
"  felt  and  plainly  understood,  a  tenant  who  takes  land  adjoining 

1  (1859)  27  Beav.,  425.  See  also  Davis  10  C.  B.,  N.  S.,  697  ;  and  the  judgment 
v.  Marshall  (1S61),  7  Jur.  N.  S.,  1247  ;  of  Lindley,  L.J.,  in  Bussell  v.  Watts 
s.  c.  sub  nom.  Davies  v.  Marshall  (1801),       (1S83),  25  Ch.  D.  at  p.  579. 

p.e.  26 
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"  copper  works  or  such  works  then  in  the  course  of  erection 
"  and  who  makes  no  ohjection  to  them,  must  be  held  to  have 
"  acquiesced  not  only  in  the  evil  produced  by  the  works  in  the 
"  course  of  erection,  but  also  in  all  that  which  may  hereafter  be 
"  produced  by  their  extension  ;  that  the  addition  to  the  works 
"  is  the  natural  consequence  of  their  existence,  and  that  the 
"  tenant  cannot  afterwards  complain  of  the  effects  of  the  smoke, 
"  which,  flowing  from  the  works  then  existing  or  thereafter  to 
"  be  added,  he  must  have  foreseen  and  of  which  he  did  not 
';  complain.  ...  I  think  it  impossible  to  be  reasonably  con- 
"  tended,  that,  because  a  man  has  acquiesced  in  the  erection 
"  of  certain  works  which  have  produced  little  or  no  injury,  he 
"  is  not  afterwards  to  have  any  remedy,  if,  by  the  increase  of 
"  the  works,  at  a  subsequent  period,  he  sustains  a  serious 
"  injury.  .  .  ." 

"  I  am  unable  to  accede  to  the  argument  that  the  defendant 
"  must  be  held  to  have  foreseen  and  to  have  assented,  as  a 
"  probable  consequence,  to  the  great  and  injurious  additions 
"  which  have  been  made  to  the  works." 

"  The  highest  that  it  can  be  put  is,  that  he  assented  to 
"  what  was  done  and  to  the  consequences  that  were  necessarily 
"  to  be  derived  from  that,  but  no  further." 

"  The  consequences  of  going  further  would  be  most 
"  injurious,  and  would  be  unwarranted  by  any  authority  I  am 
"  aware  of." 

"  It  would  follow  that  a  partial  obscuration  of  ancient 
"  lights,  if  assented  to,  involved  a  consent  to  their  total 
"  obscuration,  and  that  any  easement  assented  to  might  be 
"  increased  at  the  pleasure  of  the  grantee,  provided  it  could  be 
"  shewn  that  the  increase  was  only  a  probable  consequence  of 
"  the  use  of  the  easement,  if  found  beneficial." 

I  Jut  I  do  not  assenl  even  to  the  first  limited  statement  of 
"  the  proposition.  It  may  well  be  that  a  person's  assent  is 
"  given  under  an  erroneous  opinion  and  view  and  in  ignorance 
"of  consequences.  Is  thai-  mistake  of  fact  to  bind  him  from 
,;  thenceforward  and  for  ever?  I  think  not.  ...  It  is  neces- 
"  sary,  in  order  lo  avoid  misconception  as  to  the  view  which  I 
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"  have  taken  of  tho  case,  and  the  observations  I  have  made 
"  on  the  ignorance  of  the  consequences  of  his  assent  being  not 
"  binding  on  the  assenting  party,  to  distinguish  between  the 
"  case  where  the  consequences  of  the  act  assented  to  are 
"  obvious  and  plain,  and  another  where  they  are  necessarily 
"  doubtful.  This  may  be  easily  illustrated  ;  for  instance,  if 
"  a  neighbour  permit  me  to  open  a  window  overlooking  his 
"close,  he  knows  the  exact  consequences  of  that  permission, 
"  namely,  that  he  is  liable  for  ever  after  to  be  overlooked, 
"  and  that  he  cannot  afterwards  so  build  on  his  close  as  to 
"  obscure  that  window.  This  is  the  extent  of  the  injury 
"  which  can  be  produced,  and  he  cannot  say  that  he  did  not 
"  foresee  it." 

"  So  also  if  he  allow  another  a  right  of  way  across  his 
"  meadow,  he  knows  and  can  accurately  estimate  the  extent  of 
"  the  injury  that  will  result  from  such  permission.  But  if  a 
"  copyholder  allows  the  lord  of  the  manor  to  work  the  coals 
"  under  the  close  of  the  copyhold,  by  offset  out  of  the  adjoining 
"  land,  does  it  therefore  follow  that  if  the  lord  in  winning  the 
"  coals,  works  so  near  the  surface  as  to  destroy  the  farm 
"  buildings  of  the  copyholder,  he  is  to  have  no  remedy  at  law 
"  for  the  injury  done  to  him  ?  Could  the  lord  be  permitted  to 
"  allege  in  this  Court,  that  the  copyholder  must  have  known 
"  that  the  coal  lay  near  the  surface,  and  that  such  a  result  was 
"  probable  from  its  having  often  occurred  in  the  neighbour- 
"  hood  ?  Certainly  not ;  but,  in  truth,  all  such  illustrations 
"  present  a  weaker  case  than  that  before  the  Court,  and  the 
"  strongest  illustration  of  the  distinction  to  be  taken  in  such 
"  cases  appears  to  me  to  be  the  case  of  works  erected  which  at 
"  first  seem  to  be  and  are  innocuous,  and  which  afterwards,  by 
"  addition,  become  seriously  injurious  to  the  proprietors  of  the 
"  neighbouring  lands." 

In  cases  between  a  lessor  and  lessee  the  acquiescence  of  Question 
the  former  cannot  affect  or  bind  the  reversion,  or  give  the  Jcqeuie^ence 
lessee  any  additional  right  because  the  latter  knows  what  his  affects  the 

J ,       „  ..it       -1-1.1  reversion. 

title  is  and  what  his  length  of  tenure  in  the  land  is,  but  where 
the  reversioner  has   knowingly   permitted   a   state   of  things 
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Assignee  for 
value  with- 
out notice. 


affecting  his  reversion  with  an  easement  he  will  be  as  much 

bound  by  it  as  if  he  had  been  in  possession  and  acquiesced 

in  it.1 

The  grant   of   an   easement   founded   upon   the   equitable 

doctrine  of  acquiescence  will  not  bind  an  assignee  of  the  grantor 

for  value  without  notice.2 
Actual  notice.        The  notice  necessary  to  bind  the  assignee  is    not  limited 
Constructive   t     actual  notice  of  the  grant  contained  in  a  conveyance  or 

notice.  °  .      .    , 

conditions  of  sale,3  but  may  be  "  constructive  "  on  the  principle 

that  when  a  person  purchases  property  where  a  visible  state 

of  things  exists  which  could  not  legally  exist,  or  would  be 

very  unlikely  to   exist,   without   the  property  being  subject 

to  some  burthen,  he  is  taken  to  have  notice  of  the  nature 

and  extent  of  that  burthen.4 

But  this  rule  of  constructive  notice  cannot  be  stretched 
to  such  a  length  as  from  the  mere  fact  of  existence  of  windows 
to  put  the  purchaser  upon  inquiry  as  to  the  right  to  use  them, 
for  such  a  doctrine  would  be  unreasonable  and  dangerous 
and  tantamount  to  affecting  a  purchaser  with  notice  of  any 
agreement  relating  to  any  structure  which  he  sees  on  the 
adjoining  land.5 

The  case  of  windows  merely  is  not  a  case  where  the  visible 
state  of  things  makes  the  existence  of  an  easement  extremely 
probable,  for  windows  are  often  put  in  situations  where  they 
are  liable  to  be  obstructed,  the  owner  being  in  hopes  of  coming 
to  some  arrangement  about  lights  and  taking  his  chance 
of  acquiring  a  right  to  access  of  light  by  twenty  years'  enjoy- 
ment.6 


1  Duke  of  Beaufort  v.  Patrick  (1S5:1). 
17  1"  iv.,  60.  As  to  the  case  of  a  mort- 
.  see  Mold  v.  Wheatcroft  (1859),  27 
II.  av.,  510. 

-  See  Gale  on  Basements,  9th  Ed.  p. 
70. 

:1  Dukeoj  Beaufort  v.  Patrick,  ubi  sup. 


4  See  Mold  v.  Wheatcroft,  ubi  sup.  ; 
Bankart  v.  Houghton  (1S59),  27  Beav., 
125  ;  Allen  v.  Seckham  (1879).  1 1  CJh.  D., 
790. 

5  Allen  v.  Seckham,  ubi  .sup. 
«  lb  1,1- 


(    405    ) 

Part  VI. — Acquisition  of  Easements  by  virtue  of  Legislative 
Enactment. 

A. — Statutory  Easements  in  India/1 

Easements  acquired  under  a  legislative  enactment  are 
conferred  either  in  express  terms  or  by  necessary  implication 
according  to  the  intention  of  the  particular  Act.1  It  is  pro- 
posed to  refer  shortly  to  the  provisions  of  certain  Indian 
Acts  under  which  easements  may  be  said  to  have  been  created 
in  favour  of  individuals  or  Government  in  express  terms 
or,  by  implication,  according  to  the  implied  intention  of  the 
Act/ 

(1)  In  favour  of  individuals. 

As  an  instance  of  easements  created  by  legislative  enact-  Land  Acqui- 
ment  in  favour  of  individuals  may  be  mentioned  the  rights  ^nncs)  cfc 
granted  to   owners,   lessees,   and  occupiers   of  mines   by  the  xvill  of 
Land    Acquisition  Act  (Mines),  XVIII  of  1885,  an  Act  of  the  1885,  s>  8- 
Governor- General  in  Council. 

By  section  8  of  this  Act  it  is  provided  that  when  by  reason 
of  the  acquisition  of  land  the  working  of  any  mines  is  prevented 
or  restricted,  the  respective  owners,  lessees,  and  occupiers 
of  the  mines,  if  their  mines  extend  so  as  to  be  on  both  sides  of 
the  mines  the  working  of  which  is  prevented  or  restricted,  may, 
subject  to  certain  limitations,  cut  and  make  such  and  so  many 
airways,  headways,  gateways,  or  water-levels  through  the 
mines,  measures,  or  strata  the  working  whereof  is  prevented 
or  restricted  as  may  be  requisite  to  enable  them  to  ventilate, 
drain,  and  work  their  said  mines. 

This  is  an  instance  of  the  creation  of  easements  by  legis- 
lative enactment  in  express  terms. 

(2)  In  favour  of  Government. 

Various  instances  occur  in  local  Acts  of  the  creation  of 
easements  in  favour  of  Government. 

1  See  Goddard  on  Easements,  7th  Ed.,  pp.  193,  200. 
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The  following  instances  may  bo  mentioned  : — 
Ajmere  Land        (1)  Section  3  of  the  Ajmere  Land  and  Revenue  Regula- 
KcgukTioir  tion>  n  of  1877>  provides   for  the  rights  of  the  ownership  of 

11  of  1S77,      Government  in  limes  and  quarries. 
s  3  ... 

The  first  proviso  in  the  section  by  providing  for  the  pay- 
ment of  compensation  to  any  person  whose  rights  are  infringed 
by  the  occupation  or  disturbance  of  the  surface  of  the  land 
occasioned  by  working  the  mines  and  quarries  suggests  the 
implied  grant  of  easements  necessary  for  the  reasonable  enjoy- 
ment of  such  mining  and  quarrying  rights. 
Central  ("2)  By  section  151  of  the  Central  Provinces  Land  Revenue 

Lami  Act,  XVIII  of  1881,  it  is  enacted  that,  subject  to  express 

Revenue         provision  elsewhere,  the  right  to  all  mines,  minerals,  coals, 

Act,  XVIII 

of  l'ssi,  and   quarries,   and  to   all  fisheries  in  navigable  rivers   shall 

s-  lo1,  be  deemed  to  belong  to  Government,  and  the  Government 

shall  have  all  powers  necessary  for  the  proper  enjoyment  of 

such  rights. 
Punjab  Land        (3)  Section  41   of  the  Punjab  Land  Revenue  Act,  XVII 
XVII  of       '  °f  1887,  provides  that  all  mines,  metals,  and  coals,  and  all 
1887,  s.  41.     earth  .  .  .  and   gold   workings,   shall   be   deemed   to   be   the 

property  of  Government,  and  the  Government  shall  have  all 

powers  necessary  for  a  proper  enjoyment  of  its  right  thereto. 


B. — Statutory  Easements  in  England. 
In  England,  illustrations  of  the  creation  of  easements 
by  Act  of  Parliament  are  to  be  found  in  the  provisions  of 
the  Railway  Clauses  Consolidation  Act,  1845,  which  give 
one  railway  company  a  limited  power  to  run  a  portion  of 
its  traffic  over  (lie  line  of  another  railway  company,1  and 
in  what  are  called  (he  Canal  Acts,  which  are  private  Acts 
authorising  upon  the  payment  of  compensation  the  making 
of  a  canal  through  private  lands,-  or  the  making  of  a  railroad 
to  a  canal  through  inters  ening  lands.3 


1  See  Chitty'a  Statutes,  5th   Ed.,  i>.       (1853),  17  Beav.,  <>0. 

66,  under  "  Railways."  a  See  Mold  v.   Wheatcroft  (1889),  27 

2  5ei    /'"/.'    "I    Beaufort   v.    Patrick       Bcav.,  510. 
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Further  instances  occur  under — 

(a)  The  Inclosure  Acts  whereby  an  allottee  of  land  may 

acquire  easement's  over  the  land  of . mot  her  allottee  l ; 

(b)  The  Gasworks  Clauses  Act,  1871  (34  &  35  Vict,  c.  41), 

whereby  provision  is  made  for  the  acquisition  by  the 
undertakers  of  any  mere  easement,,  not  being  an 
easement  of  water,  required  for  the  purposes  of  the 
special  Act.2 

(c)  The  Waterworks  Clauses  Act,  1847  (10  &  11  Vict.  c. 

17),  where  private  owners  being  willing  to  allow  pipes 
through  their  land,  a  bargain  is  generally  made  for 
the  easement  or  way-leave  merely,3  or  where  the 
right  is  given  to  lay  pipes  in  public  streets  and  roads 
upon  certain  conditions  being  observed.4 

(d)  The  Public  Health  Act,   1875  (Support  of  Sewers), 

Amendment  Act,  1883  (4G  &  47  Vict.  c.  37),  in  the 
provision  which  enables  a  sanitary  authority  to 
purchase  an  easement  of  support  and  nothing  more.5 

1  See  Goddard,  7th  Ed.,  pp.  200,  201.       ubi  sup.,  pp.  386,  387. 

2  S.  10.     And  see  Michael  and  Will  on  4  S.  28.     And  see  Michael  and  Will, 
The  Law  relating  to  Gas  and  Water,  6th       ubi  sup.,  p.  387. 

Ed.,  p.  223.  5  Michael  and  Will,  ubi  sup.,  p.  386. 

3  S.  29.     And  see  Michael  and  Will, 
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Acquisition  of  Easements — (Continued). 

It  is  thought  desirable  to  devote  a  separate  chapter  to  the 
interesting  and  important  subject  of  prescription. 

In  this  connection  will  be  considered  the  history  and 
doctrine  of  prescription  in  England  and  India  and  the  pro- 
visions of  the  Indian  Limitation  and  Indian  Easements  Acts. 
The  provisions  of  the  English  Prescription  Act,  so  far  as  they 
coincide  with  those  of  the  Indian  enactments,  will  also  be 
examined  with  the  aid  of  the  leading  English  authorities  in 
the  hope  that  they  may  throw  some  light  on  the  meaning  and 
intention  of  the  Indian  Legislature. 


Definition  of 
Prescription. 


Dalton  v. 
Ahgits. 


History  of 
I'"   cription, 


taking 


his 


Part  I. — By  Prescription. 
A. — Prescription  Generally. 
Prescription  has  been  defined   to    be    "a   title 
"  substance  of  use  and  time  allowed  by  the  law." 

"  Prcescriptio  est  titulus  ex  usu  et  tempore  substantiam 
"  capiens  ab  authoritaie  legis."  1 

"  Prescription,"  says  Lord  Blackburn  in  Dalton  v.  Angus,2 

"  is  not  one  of  those  laws  which  are  derived  from  natural 

"justice.     Lord  Stair,  in  his  Institutions,  treating  of  the  law 

"  of  Scotland,  in  the  old  customs  of  which  country  he  tells  us 

"  prescription  had  no  place  (book  2,  tit.  12,  s.  9),  says,  I  think 

"  truly,  '  Prescription  although  it  be  by  positive  law  founded 

1  upon  utility  more  than  upon  equity,  the  introduction  where- 

"  '  of  the  Romans  ascribed  to  themselves,  yet  hath  it  been  since 

'  received   by  most  nations,   but  not  so  as  to   be  counted 

'  amongst  the  laws  of  nations,  because  it  is  not  the  same, 

"  '  but  different  in  diverse  nations  as  to  the  matter,  manner, 

and  time  of  it.'  " 

To  the  Roman  lawyers  prescription  was  known  by  the 
name  of  Usucapio,  and  was  defined  as  "  adjectio  domini  per 
"  continuationem  possession^  fcemporis  lege  definiti."  3 


1  Coke,  I  tnst.,  113  6. 

-  (1881)  6  App.  ('as.  at  p.  818. 


;i  Dig.  Lib.  41,  tit,  3. 
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By  the  old  Eoman  law  as  enunciated  in  the  Twelve  Tables,  Roman  Law. 
and  in  Borne  modified,  and  in  the  provinces  practically  super* 
seded,  by  the  equitable  edicts  of  the  Praetors,  the  true  owner  of 
the  dominium  or  legal  estate  was  deprived  of  it  by  an  adverse 
possession  for  two  years  provided  such  possession  was  peace- 
able, open,  and  not  fraudulent. 

Any  possession  once  obtained  nee  vi,  nee  clam,  nee  precario 
could  not  be  disturbed  by  force.1  On  the  basis  of  these 
principles  was  established  principally,  but  not  exclusively, 
the  "  prcescriptio  longi  temporis" 

This  was  changed  by  Justinian,  who  published  a  constitu- 
tion by  which,  throughout  the  Empire,  twenty  years  in  the 
case  of  absent  parties,  and  ten  years  in  the  case  of  those  present, 
were  fixed  as  the  period  of  possession  that  must  elapse  before 
the  use  or  possession  was  clothed  with  the  title.2 

In  the  numerous  provinces  into  which  France  before  the  French  Law. 
Eevolution  was  divided,  many  of  which  were  governed  by  their 
own  customs,  the  law  of  prescription  varied.  Domat  in  his 
treatise  on  the  Civil  Law  says  :  "  It  is  not  necessary  to  consider 
"  the  motives  of  these  different  dispositions  of  the  Koman  law, 
"  nor  the  reasons  why  they  are  not  observed  in  many  of  the 
"  customs.  Every  usage  hath  its  views,  and  considers  in  the 
"  opposite  usages  their  inconveniences.  And  it  sufficeth  to 
"  remark  here  what  is  common  to  all  these  different  disposi- 
"  tions  of  the  Eoman  law,  and  of  the  customs  as  to  what 
"  concerns  the  times  of  prescriptions.  Which  consists  in  two 
"  views  ;  one,  to  leave  to  the  owners  of  things,  and  to  those 
"  who  pretend  to  any  rights,  a  certain  time  to  recover  them, 
"  and  the  other  to  give  peace  and  quiet  to  those  whom  others 
"  would  disturb  in  their  possessions  or  in  their  rights  after 
"  the  said  time  is  expired."  3 

The  Code  Napoleon  had  to  supply  one  law  for  all  France. 

Servitudes  were  divided  into  classes,  continuous  and  dis- 
continuous, apparent  and  non-apparent. 

1  Dig.  Lib.  43,  tit.  24,  ait.   1  ;  Dig.  2  Inst.,  Just.,  Lib.  2,  tit.  (3. 

Lib.  43,  tit.  20,  art.  2  ;    Dig.  Lib.  43,  3  Book  3,  tit.  7,  s.  4.     Translation  by 

tit.  17.  Doctor  Strahan. 
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The  first  Projet  of  the  Code  allowed  continuous  servitudes, 
whether  apparent  or  not,  and  discontinuous  servitudes,  if 
apparent,  to  be  gained  by  title  or  by  possession  for  thirty 
years.  The  Code  Civil,  as  it  was  finally  adopted  by  Article  690, 
allows  servitudes,  if  continuous  and  apparent,  to  be  acquired 
by  title  or  by  possession  for  thirty  years,  and  by  Article  601 
enacts  that  continuous  servitudes,  not  apparent,  and  servitudes 
discontinuous,  whether  apparent  or  not,  can  only  in  future  be 
established  by  titles,  but  saves  vested  rights  already  acquired. 


B. — Prescription  in  England. 

Origin  of  The   English   law    as   to    prescription   is,    without    doubt, 

fSSlLw™  chie%  derived  from  the  Roman  law,  but  as  the  legal  system 

of  every  country  is  founded  on  its  own  notions  of  expediency, 

it   becomes  necessary  to   examine   the  English  law  and  the 

principles  upon  which  it  rests. 

By  the  law  of  England  the  ownership  of  real  property  has 
always  been  jealously  guarded. 

The  maxim  which  has  passed  into  a  proverb  that  "  every 
"  man's  house  is  his  castle  and  fortress  for  defence  or  for 
"  repose  "  exemplifies  the  sanctity  with  which  the  English  law 
invests  rights  of  ownership. 

A  man  may  do  what  he  pleases  with  his  own  property, 
and  he  incurs  no  liability  for  any  use  he  may  make  of  it,  so 
long  as  such  use  causes  no  injury  to  any  one  else. 

No  one  has  a  right  to  set  foot  within  the  limits  of  his  land 
without  his  express,  or  implied,  consent. 

He  may  build  on  his  land  in  any  way  or  to  any  height  he 
pleases,  lie  has  a  right  to  the  continuous  flow  of  streams 
passing  through  it.  lie  may  put  it  to  wasteful  or  deteriorating 
uses,  for  lie  is  bis  own  master  and  no  one  can  question  what 
he  docs. 

These  and  oilier  rights  of  an  absolute  character  the  law 
annexes  to  the  ownership  of  land,  and  prima  fade  every  owner 
i-;  presumed  to  possess  I  hem. 

But  though  tlie  law  regards  the  ownership  of  land  with  a 


(    413    ) 

watchful  eye  and  gives  protection  to  those  rights  and  advan- 
tages which  are  bound  up  with  the  full  and  unrestricted  enjoy- 
ment of  it,  yet,  under  certain  circumstances,  and  after 
the  lapse  of  a  particular  period  of  time,  another  may  claim 
to  have  deprived  the  owner  of  these  rights,  of  some,  or  all  of 
them. 

The  man  who  claims  to  prevent  another  from  exercising 
the  ordinary  rights  of  ownership  must  found  the  claim  upon 
some  title  which  the  law  will  recognise,  and  in  order  to  do 
this  he  must  shew  how  such  title  originates. 

Now  it  happens  in  many  cases  that  a  man  finds  himself 
in  the  position  of  being  compelled  to  state  that  in  proof  of  the 
right  claimed  by  him,  he  and  his  predecessors  have  exercised 
the  right  for  generations,  though  how  the  right  was  first  acquired 
he  is  unable  to  say. 

It  was  to  help  parties  in  such  a  position  that  the  doctrine  User. 
of  prescription  was  first  invoked,  and  the  effect  of  such  doctrine 
was  to  release  such  parties  from  the  obligation  of  shewing  the 
origin  of  the  right  claimed,  provided  that  they  could  prove  the 
exercise  or  enjoyment  of  it  in  a  particular  manner  and  for  a 
particular  time.  If  they  succeeded  in  this,  they  were  presumed 
to  have  acquired  the  right.  Thus  it  has  been  said  in  Coke's 
First  Institutes  that  "  prescription  is  a  title  taking  his 
"  substance  of  use  and  time  allowed  by  the  law.  Prcescrijrtio 
"  est  tiiulus  ex  usu  et  tempore  substantiam  capiens  rib  authoritate 
"  legis." 

It  is  evident  that  the  length  of  the  user  as  well  as  its  Prescription 
character  is  a  powerful  element  in  the  law  of  prescription,  for  commonlaw. 
as  the  saying  goes,  "  ambiguity  of  time  fortifieth  all  titles  and  Length  of 
"  supposes  the  best  beginning  the  law  can  give  them."  1     In 
this  respect  it  is  interesting  to  trace  the  development  of  a 
doctrine  from  early  times  through  successive  stages  of  judicial 
treatment  until  it  became  embodied  in  the  English  Prescription 
Act. 


1  Per  Lord  Hobart  in  Slade  v.  Drake,        of  Bridgnorth  (186P,).    15   0.  B.  N.    S., 
Hobi,    295,    cited    in    Ellis    v.    Mayor       52. 
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immemorial  At  the  common  law,  in  the  first  stage  of  the  doctrine,  there 

appears  to  have  been  no  fixed  period  of  prescription,  but 
rights  were  acquired  by  prescription  when  possession  or  enjoy- 
ment had  existed  beyond  the  memory  of  man,  or  where,  as 
the  legal  phrase  was,  "  the  memory  of  man  ran  not  to  the 
contrary." 

The  fact  of  immemorial  user  being  one  of  the  requisites 
for  the  acquisition  of  a  prescriptive  right  aptly  illustrates  the 
extreme  dislike  with  which  the  English  law  has  always  regarded 
any  interference  with  the  ordinary  rights  of  property. 

Even  after  the  introduction  of  this  rule  it  was  not  admitted 
that  such  user  gained  the  right,  but  that  it  supplied  the  place 
of  the  proof  of  origin  which  was  wanting.1 

It  cannot  be  too  clearly  understood  how  entirely  opposed 
to  the  theory  and  doctrine  of  prescription,  is  the  view  that  it 
is  the  user  which  gains  the  right.  User,  no  doubt,  plays  an 
important  part  in  prescription,  but  it  does  so  not  as  bestowing 
the  right,  but  as  affording  the  presumption  of  a  lost  grant 
from  which  the  right  can  be  inferred.  Prescription  in  reality 
has  never  been  anything  more  than  the  presumption  of  a  grant, 
and  it  is  erroneous  to  suppose  that  the  fiction  of  a  lost  grant  is 
a  modern  device.  It  was  merely  the  old  rule  of  prescription  in 
a  new  dress. 
Readv.  In  1789  Buller,  J.,  in  his  judgment  in  Bead  v.  Broohnan,2 

an'  said  :  "  For  these  last  two  hundred  years  it  has  been  con- 
"  sidered  as  clear  law  that  grants,  letters  patent,  and  records, 
"  may  be  presumed  from  length  of  time.  It  is  so  laid  clown 
"  in  Lord  Coke's  time,  12  Rep.,  5,  as  undoubted  law  at  that 
"  time ;  and  in  modern  times  it  has  been  adopted  in  its 
"  fullest  extent.  The  Mayor  of  Kingston-upon-HvM  v.  Horner, 
"  Cowp.,  102  ;  Boivell  v.  Milbankc,  ante,  1  vol.,  399  n,  and  the 
"King  v.  the  Archbishop  of  Canterbury  (Tr.  11  &  12  Geo.  2, 
"13.  E.) ;  where  Lee,   C.J.,   said,  'Here  is  an  uninterrupted 


1  See  rule  as  to  prescription  stated  in       Lord  Selborne  in  Daltun  v.  Angus  (1881), 
Sir  Francis  North's  argument  in  Potter       6  App.  Cas.  nt  p.  795. 
v.  North  (1669),  i  Ventr.,  387,  riled  by  -  (1789)  3  Term.  Rep.  15!  (158), 
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'  '  usage  since  1278,  and  there  cannot  be  a  stronger  prescrip- 
'  '  tion  of  a  grant.'  So  in  Hasselden  v.  Bradney  (Tr.  4 
'  Geo.  3,  C.  B.),  a  jury  may  find  a  recovery  upon  presumption. 
'  So  that  there  never  appears  to  have  been  any  doubt 
'  on  this  point." 

By  various  statutes,1  fixed  periods  were  limited  for  the 
bringing  of  actions  for  the  recovery  of  real  estate,  and  these 
continued  in  force  until  the  statute  of  Westminster,  3  Edw.  I, 
c.  39,  1275. 

By  this  statute  the  period  of  bringing  a  writ  of  right  was 
limited  to  the  time  of  King  Kichard  I,  a  period  of  eighty-eight 
years,  or  as  commencing  from  the  year  1189.  Writs  of  mort 
d'ancestor,  etc.,  were  limited  to  the  coronation  of  Henry  III, 
about  fifty-eight  years.  The  writs  of  novel  disseisin  remained 
subject  to  the  same  limitation  as  before,  namely,  to  the  passage 
of  Henry  III  into  Gascony.2  Although  the  statute  referred 
solely  to  actions  for  the  recovery  of  real  estate,  the  judges 
by  an  assumption  of  legislative  authority  proceeded  to  apply 
the  statutory  prescriptive  rule  to  incorporeal  hereditaments, 
and,  amongst  others,  to  easements. 

In  course  of  time,  the  limitation  thus  fixed  became 
attended  with  the  inconvenience  and  hardship  caused  by  the 
impossibility  of  carrying  back  the  proof  of  possession  or 
enjoyment  to  a  period  which,  after  one  or  two  generations, 
ceased  to  be  within  the  reach  of  evidence. 

Here,  again,  the  judges  came  to  the  rescue  and  provided  a 
remedy  by  holding  that  if  the  proof  was  carried  back  as  far  as 
living  memory  would  go,  it  should  be  presumed  that  the  right 
claimed  had  existed  from  the  time  of  legal  memory,  that  is  to 
say,  from  the  time  of  Bichard  I  or  the  year  1189. 


1  Before  the  statute  of  Merton  the  2  Writs  of    mort  d'ancestor  and    of 

limitation  in  a  writ  of  right,  according  entry    were    not    to    exceed    the    last 

to  Bracton,  was  from  the  time  of  Henry  return  of  King  John  from  Ireland,  a 

I,  that  is,  from  the  year  1100,  or  135  period     of    twenty -five    years.     Writs 

years.     By     the    statute    of     Merton,  of  novel  disseisin  were   to   be  limited 

20   Henry    III,    c.    8,    limitation    in    a  to  the  first  voyage  of  the  King  into 

writ   of   right   was    from   the   time    of  Gascony,  a  period  of  fifteen  years. 
Henry  II,  a  period  of  seventy  years. 
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No  further  change  took  place  in  the  law  until  the  passing 
of  the  statute  of  21  Jac.  I,  c.  1G,  notwithstanding  the  statute  of 
32  Hen.  VIII,  c.  2,  hy  which  the  time  for  bringing  a  writ  of 

right  was  limited  to  sixty  years,  and  an  opportunity  was  given 
to  the  Courts  to  apply  hy  analogy  its  provisions  to  the  case  of 
easements.  The  statute  of  21  Jac.  I,  c.  16,  limited  the  time  for 
bringing  a  possessory  action  to  twenty  years,  and  judges  by 
another  bold  assumption  of  the  functions  of  the  Legislature 
availed  themselves  of  the  opportunity  afforded  by  this  statute 
to  adopt  the  last-mentioned  period  as  sufficient  to  found  a 
presumption  of  the  existence  since  legal  memory  of  the  right 
claimed. 

But  in  no  case  was  the  presumption  conclusive,  and  none 
of  these  changes  in  the  law,  important  as  they  were  in  reducing 
the  period  of  prescription  to  narrower  and  more  certain  limits, 
were  of  any  avail  in  removing  the  obstacle  to  the  acquisition  of 
the  right  claimed,  which  appeared  as  soon  as  there  was  proof 
of  an  origin  later  than  legal  memory,  inasmuch  as,  if  in  the 
course  of  a  cause  it  was  shewn  that  the  disputed  right  had 
'  had  such  later  origin,  the  presumption  failed,  and  the  claim  of 
right  was  defeated. 
Fiction  <>f  a  It  is  evident  that  this  latitude  in  rebutting  the  presumption 

allowed  to  the  person  contesting  the  right  was  in  many  cases 
productive  of  great  hardship  and  injustice  to  the  party  claiming 
it  and  frustrated  the  very  object  of  prescription,  which  is  the 
protection  of  titles  after  long  possession. 

In  order  to  remedy  this  defect  in  the  law,  resort  was  had 
to  the  doctrine  of  a  lost  grant,  a  fiction  which  appears  to  have 
been  created  on  the  principle  that,  independently  of  prescrip- 
tion, every  incorporeal  hereditament  must  have  had  its  origin 
in  grant. 

By  this  device  user  of  the  right,  at  first  for  living  memory 
and.  afterwards,  for  twenty  years  under  the  statute  of  James  I, 
raised  the  presumption  that  it  had  been  granted  by  a  deed 
which  in  the  lapse  of  time  had  been  lost. 
Effectofthe  This   device   appears   to   have    been   as   much   to   the   dis- 

advantage of  the  party  contesting  the  right,  as  the  former 


device. 
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possibility  of  "proof  of  an  origin  later  than  legal  memory  was 
to  that  of  tho  person  claiming  it,  for  proof  of  user  at  first  for 
legal  memory  and  afterwards  for  twenty  years  negatived  any 
evidence  of  an  origin  later  than  legal  memory  by  reason  of  the 
presumption  that  the  user  had  commenced  under  a  deed  which 
had  since  been  lost. 

It  should  be  observed  that  in  earlier  times  it  was  essential 
to  the  application  of  this  doctrine  that  a  grant  should  be 
thought  to  have  been  really  made  and  afterwards  lost  or 
destroyed  by  accident,  and  it  was  the  business  of  the  jury  to 
decide  whether  the  making  and  subsequent  loss  or  destruction 
had  been  fairly  proved  by  the  evidence.1 

As  the  doctrine  was  extended  in  later  times  the  attention 
of  the  Courts  seems  to  have  been  fixed  on  the  length  of  the 
user  or  enjoyment  of  the  right  conferred  by  the  deed  rather 
than  on  the  deed  itself,  or  the  evidence  which  proved  its 
destruction  or  loss.  Thus,  gradually,  it  came  about  that  the 
loss  of  the  deed  was  not  so  much  proved  as  presumed  from  the 
assertion  to  that  effect  of  the  party  claiming  under  it. 

As  applied  to  easements  the  doctrine  was  based  wholly  on 
fiction,  and  juries  were  directed  to  find  in  favour  of  a  lost 
grant  where  it  was  clear  that  no  grant  had  ever  existed. 

Of  this  doctrine,  while  its  utility  is  admitted,  it  has  been 
said  that  its  introduction  was  "  a  perversion  of  legal  principles 
"  and  an  unwarrantable  assumption  of  authority."  2 

Its  effect  on  the  law  of  prescription  was  indirectly  to  convert 
the  rebuttable  presumption  formerly  raised  by  proof  of  actual 
user  into  a  practically  conclusive  one,  and  it  thus  became  a 
method  of  shortening  the  period  of  prescription.3 

1  Leyfield's  case  (1611),  10  Rep.,  92.  assent  on  the  part  of  the  servient  owner 

2  2  Ev.  Poth.,  139.  to    the    enjoyment    of    the    easement 

3  The  former  presumption  rebuttable  claimed,  nor  by  evidence  of  dissent 
by  proof  of  origin  of  the  easement  short  of  actual  interruption  of,  or 
within  the  period  of  legal  memory  gave  obstruction  to,  the  enjoyment,  nor  by 
place  to  a  presumption  which  could  be  mere  proof  by  the  servient  owner  that 
rebutted  neither  by  proof  of  the  origin  no  grant  was  in  fact  made  either  at 
of  the  easement  within  the  period  of  the  commencement,  or  during  the 
legal  memory,  nor  by  proof  of  such  continuance,  of  the  enjoyment  ;  see 
circumstances  as   negatived   an   actual  the    judgment    of    Thesiger,    L.J.,    in 

P.E.  '21 
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Angus  x.  In  the  case  of  Angus  v.  Dal  ton,1  already  Considered   at 

Daiton.  length  in  reference  to  the  easement  of  support,  the  doctrine  of 

a  lost  grant  and  the  evidence  necessary  to  rebut  its  presumption 
were  the  subjects  of  elaborate  discussion  in  all  the  three  Courts 
before  whom  the  case  was  heard,  and  the  opinion  formed  by 
a  majority  of  the  judges  was  that  the  presumption  of  a  lost 
grant  founded  on  long  enjoyment  is  so  far  conclusive  as  not  to 
be  rebuttable  by  proof  that  no  grant  has  in  fact  been  made. 

But  legal  incompetence  as  regards  the  servient  owner  to 
grant  an  easement,  or  a  physical  incapacity  of  being  obstructed 
as  regards  the  easement  itself,  or  an  uncertainty  and  secrecy  of 
enjoyment  putting  it  out  of  the  category  of  all  ordinary  known 
easements,  will  prevent  the  presumption  of  an  easement  by 
lost  grant.2 
English  Pre-  In  the  early  part  of  the  nineteenth  century,  when  war  was 
scription  Act.  made  Qn  ^  lega]  fictiong  and  that  of  a  lost  gmnt  fen  into  dis- 
favour, the  Legislature  determined  to  remove  the  blot  on  the 
administration  of  justice  which  arose  from  thus  forcing  the 
consciences  of  juries,  and  to  substitute  a  direct  for  an  indirect 
method  of  lessening  the  period  of  prescription. 

This  was  the  chief  aim  and  object  of  Lord  Tenterden's 
Act,  otherwise  known  as  the  English  Prescription  Act,  2  &  3 
Will.  IV,  c.  71. 
Mounseyv.  In  Mounsey  v.  IsmayS  Martin,  B.,  declares  the  occasion  of 

the  enactment  of  the  Prescription  Act  to  be  well  known.  He 
says  :  "  It  had  been  long  established  that  the  enjoyment  of  an 
"  easement  as  of  right  for  twenty  years  was  practically  conclu- 
"  sive  of  a  right  from  the  reign  of  Eichard  the  First,  or,  in 
"  other  words,  of  a  right  by  prescription  (except  proof  was 
"  given  of  an  impossibility  of  the  existence  of  the  right)  from 
"  that  period.     A  very  common  mode  of  defeating  such  a  right 

Angus   v.    Daiton   (1878),   4  Q.  13.  D.,  '  (1878    L881)    3    Q.    B.   D.,    85;     4 

pp.     171     et    seq.     Thus,    though     the  Q.    15.    D.,    I  (ii>  ;     Daiton  v.    Angus,    6 

evidence  of  enjoyment    waa  La  theory  App.  Cas.,  740. 

merely  presumptive  evidence,  in  prac-  ':  See    Angus    v.    Dultnn    (ls7S),    4 

and  effect  LI  waa  a  bar  ;  see  Bright  ()■  B.  I),  at  p.  175. 

v.   Walker  (1834),   l   C.   M.  &    R.  al   p.  ;<  (1866)  3  II.  &  C,  480;    34  L.  J. 

217  ;    10  i:.  i:.  al  p.  542.  Exoh.,  52. 
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"  was  proof  of  unity  of  possession  since  the  time  of  legal 
"  memory." 

"  To  meet  this  the  grant  by  a  lost  deed  was  invented,  but 
"  in  progress  of  time  a  difficulty  arose  in  requiring  a  jury  to 
"  find  upon  their  oaths  that  a  deed  had  been  executed  which 
"  every  one  knew  never  existed,  hence  the  Prescription  Act." 

By  section  2  of  the  Prescription  Act,  claims  to  any  way  or  Section  2. 
other  easement,  or  to  any  watercourse,  or  the  use  of  any  water 
after  actual  enjoyment  by  any  person  claiming  right  thereto 
without  interruption  for  twenty  years  are  not  to  be  defeated  or 
destroyed  by  shewing  only  that  such  way  or  other  matter  was 
first  enjoyed  at  any  time  prior  to  such  period  of  twenty  years, 
but  such  claims  are  made  defeasible  as  formerly  after  twenty 
years'  actual  enjoyment  and  without  interruption,  and  by  the 
same  section,  when  such  way  or  other  matter  shall  have  been 
so  enjoyed  as  aforesaid  for  the  full  period  of  forty  years,  the 
right  thereto  is  to  be  deemed  absolute  and  indefeasible,  unless 
it  appears  that  the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  given  or  made  for  that  purpose  by  deed  or 
writing. l 

By  section  3  of  the  same  statute,2  subject  to  a  like  proviso,3  Section  3. 


1  See  App.  I.  As  to  the  words  3  I.e.  enjoyment  by  some  consent  or 
"  .agreement  expressly  made  by  deed,"  agreement,  etc.,  see  section  2.  An  ex- 
see  Haynes  v.  King  (1893),  3  Ch.,  439,  ception  in  a  grant  enabling  the  grantor 
and  cf.  corresponding  provision  in  to  do  something  which  he  would  other- 
Indian  Easements  Act,  s.  15,  Expl.  I.  wise  be  unable  to  do,  as  being  in  dero- 
and  App.  VII ;  and  see  Sultan  Nawaz  gation  of  his  own  grant,  will  not 
Jung  v.  Rustomji  Nanabhoy  (1899),  prevent  the  grantee  from  acquiring  a 
I.  L.  R.,  24  Bom.  (P.  C),  156  ;  L.  E.,  right  to  light  aliunde — for  instance,  by 
2G  Inch  App.,  184.  An  express  agree-  the  operation  of  the  statute — and  is, 
ment  in  writing  signed  simply  by  the  therefore,  not  within  the  proviso,  see 
owner  of  the  dominant  tenement,  and  Mitchell  v.  Cantrill  (1887),  37  Ch.  D., 
not  by  the  owner  of  the  servient  56.  It  seems  that  a  tenant  in  occupa- 
tenement,  has  been  held  to  be  a  good  tion  of  the  dominant  tenement  is 
agreement  within  the  proviso,  Bewley  competent  to  give  the  requisite  "  con- 
v.  Atkinson  (1879),  13  Ch.  D.,  2S3.  As  sent  or  agreement,"  although  he  may 
to  what  is  sufficient  to  affect  the  thereby  prejudicially  affect  his  land- 
assignee  of  the  servient  owner  with  lord's  inchoate  right,  Hyman  v.  Van 
constructive  notice  of  the  agreement,  der  Bergh  (1908),  1  Ch.,  167;  but  a 
see  Allen  v.  Seckham  (1879),  11  Ch.  D.,  mere  casual  occupant  cannot  do  so, 
790.  Ibid,  at  p.  179. 

2  See  App.  I. 
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section  4. 


a  right  to  light  becomes  absolute  and  indefeasible  after  twenty 
years'  actual  enjoyment  without  interruption.1 
Sections 2 and        But  these  sections  must  be  read  with  section  4,2  with  the 
3  must  be        resujt  that  the  above-mentioned  periods  cannot  be  taken  as 

read  with  r 

periods  in  gross,  but  as  periods  next  before  some  suit  or  action 
wherein  the  claim  or  matter  to  which  such  periods  may 
respectively  relate  shall  have  been  or  shall  be  brought  into 
question. 

Until  this  is  done  no  title  is  acquired  under  the  Act,  and 
the  right  remains  merely  inchoate/5 

The  Prescription  Act  has  not  taken  away  any  of  the  modes 
of  claiming  easements  which  existed  before  the  statute.  They 
may  still  be  utilised,  but  instances  of  claims  based  on  them 
are  much  fewer. 

Recourse  may  still  be  had  to  the  common  law  method  of 
prescription  by  immemorial  user,  and  the  fiction  of  a  lost 
grant  when,  owing  to  recent  interruption,4  or  intervening  unity 
of  possession,5  a  prescription  under  the  statute  next  before 
action  brought  cannot  be  made  out.  But  if  the  claimant 
chooses  to  base  his  title  to  any  easement  contemplated  by  the 
Act,  upon  the  old  common  law  method  of  immemorial  user,  he 
is  of  course  liable  to  be  defeated,  as  formerly,  by  proof  of  a 
modern  origin.6 
Effect  of  the         In  reality  the  Act  did  nothing  more  than  shorten  the  period 

A   L 


Prescription 
Act  not 
exclusive. 


1  Literally  construed,  the  words 
"  tltc  light  "  would  mean  all  the  light 
which  tot  I  unity  years  has  existed  in 
the  surroundings  of  the  tenement  which 
n joyed  it.  hut  it  has  been  held 
that  this  is  i,..t  the  true  construction, 
see  supra,  Chap.  III.  Pari  I.  and 
Colls  v-  Home  and  Colonial  Stores,  Ltd. 
(1904),  App.  ' 'as.  at  p.   183. 

-   For   ti>  ■    texl    ><(   the   Bed  ion,    •<  t 

App.    I.  ami    tor  a   ei  an  inent  a  r\    thereon, 

<■   infra. 

:>  Colh  \.  //.,„M  and  Colonial  Stores, 
I. hi.  (1904),  \|.|..  Ca  .  at  pp.  189,  I'-)"  ; 
Hyman  \.  !'-//<  der  Bergh  (1908),  l  'Mi. 
167.  And  set  further  infra  in  connec- 
tion wit  li  t  he  con  I  rue!  ion  of  s.   I  and 


I  he   eases   there   cited. 

4  Bagram  v.  Khetranath  Karformah 
(1869),  3  I'».  L.  H.,  O.  C.  J.  at  p.  25: 
Ponnuswami  Tevar  v.  Collector  of 
Madura  ( 1  St>9),  5  Mad.  H.  C.  at  p.  21  ; 
Suhrmnaniya  v.  Bamachandra  (1877), 
I.  L.  i:..  1  Mad.  at  p.  338  ;  Warrick  v. 
Queen's  College,  Oxford  (1871),  L.  R., 
(>  Ch.,  App.,  72S  ;  Aynsley  v.  Glover 
(1875),  L.  I!.,  10  Cli.  App.,  283; 
Dalian  \.  Angus  (1881),  6  App.  Gas. 
at  p.  SI  I.  Aial  see  Chile  on  Easements, 
9th  Ed.,  pp.  193.  104. 

B  Ihilbcrt  v.  Dale  (1909),  2  Ch.,  570. 

■  See  supra,  and  Hulbert  \.  Dale 
(1909),  -  Oh.,  ."'Tit. 
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of  prescription  in  certain  cases.  It  was  passed,  as  its  preamble 
declares,  in  order  to  put  an  end  to  the  inconvenience  and 
injustice  of  the  old  common  law  rule  of  immemorial  user  and 
the  subsequent  fiction  of  a  lost  grant,  and  it  provided  another 
and  more  convenient  mode  of  acquiring  easements.1 

But  in  altering  the  mode  of  proof  it  has  made  no  difference 
in  the  right  conferred.2 

The  Act  neither  enlarges  the  right  of  the  dominant  tenement 
nor  adds  to  the  burthen  of  the  servient  tenement.3 

Its  effect  is  simply  this  :  when  the  easement  has  been 
enjoyed  for  the  full  period  which  before  the  Act  was  supposed 
to  be  sufficient  to  support  a  prescriptive  claim,  and  the  right  is 
then  brought  into  question,  (for  until  then  the  origin  oi  the 
right  continues  just  the  same  as  if  the  Act  had  never  been 
passed,  and  no  title  has  been  acquired  thereunder,)  it  avoids 
and  extinguishes  every  adverse  plea  not  founded  upon  an 
agreement  or  consent  in  writing.4 

Eegarding  the  Prescription  Act  as  an  act  of  procedure 
(and  the  preamble  supports  this  view),5  it  is  clear  that  one  of 
the  results  of  the  statute  has  been  largely  to  supersede  the  old 
system  of  pleading. 

Under  the  statute,  prescription  has  become  a  matter  juris 
positivi,  and  does  not  require,  and,  therefore,  ought  not  to  be 
rested  on,  any  presumption  of  grant  or  fiction  of  license  having 
been  obtained  from  the  person  contesting  the  right  or  his 
predecessors  in  title.6 

But  questions  of  procedure  or  pleading  do  not  affect  the  Acquiescence 

at  the  root  of 
prescription. 

1  See  Arzan  v.  Rakhai  Chunder  Roy       Garth,  C.J.,  in  Arzan  v.  Rahhal  Chunder 
Chowdkry  (1883),  I.  L.  R.,  10  Cal.,  214      Roy  Chowdhry,  ubi  sup. 

(217)  ;   Delhi  and  London  Bank  v.  Hem  3  Per  Lord  Macnaghten  in  Colls  v. 

Lall  Butt  (1887),  I.  L.  R.,  14  Cal.,  839  Home   and    Colonial   Stores,    Ltd.,    ubi 

(S55)  ;      Bright    v.     Walker    (1834),     1  sup.,  at  pp.  190,  101. 

Or.  M.  &  R.  at  p.   218  ;    40  R.  R.  at  4  Ibid,  at  pp.  189,  190,  rejecting  the 

p.    .542;     Angus    v.    DaUon    (1877),    3  qualification  suggested  by  Bowen,  L.J. , 

Q.  B.  D.  at  p.  105;    Gardner  v.  Hodg-  in  Scott  v.  1'ape  (1886),   31  Oh.  D.  at 

son's  Kingston  Brewery  (1903),  A  pp.  Cas.  p.  571. 

at  p.  236.  s  See  App>  r. 

2  Per    Lord    Halsbury    in    Colls    v.  6  See   Tapling   v.    Jones    (1865),    11 
Home  and  Colonial  Stores,  Ltd.  (1904),  H.  L.  C,  290. 

A  pp.    Cas.    at    p.    183;     and    see    per 


Angus. 
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theory  that  every  easement  must  arise  with  the  knowledge  and 
consent  of  the  servient  owner,  express  or  implied. 

sturges  v.  "  Consent  or  acquiescence,"  said  Thesiger,  L.J.,  in  deliver- 

ing the  judgment  of  the  Court  of  Appeal  in  Sturges  v.  Bridgman,1 
"  of  the  owner  of  the  servient  tenement  lies  at  the  root  of 
"  prescription  and  of  the  fiction  of  a  lost  grant." 

Dationv  In  Daltou  v.  Angus,2  Fry,  J.,  expressed  the  opinion  Unit 

the  whole  law  of  prescription  and  the  whole  law  -which  governs 
the  presumption  of  inference  of  a  grant  or  covenant  rest  upon 
acquiescence. 

He  said  :  "It  becomes  then  of  the  highest  importance  to 
"  consider  of  what  ingredients  acquiescence  consists.  In 
"  many  cases,  as  for  instance,  in  the  case  of  that  acquiescence 
"  which  creates  a  right  of  way,  it  will  be  found  to  involve, 
"  first,  the  doing  of  some  act  by  one  man  upon  the  land  of 
"  another  ;  secondly,  the  absence  of  right  to  do  that  act  in  the 
"  person  doing  it  ;  thirdly,  the  knowledge  of  the  person 
"  affected  by  it  that  the  act  is  done  ;  fourthly,  the  power  of 
"  the  person  affected  by  the  act  to  prevent  such  act  either  by 
"  act  on  his  part  or  by  action  in  the  Courts  ;  and  lastly,  the 
"  abstinence  by  him  from  any  such  interference  for  such  a 
"  length  of  time  as  renders  it  reasonable  for  the  Courts  to  say 
"  that  he  shall  not  afterwards  interfere  to  stop  the  act  being 
"  done." 

"  In  some  cases  as,  for  example,  in  the  case  of  lights,  some 
"  of  these  ingredients  are  wanting ;  but  I  caimot  imagine 
"  any  case  of  acquiescence  in  which  there  is  not  shewn  to  be  in 
"  the  servient  owner  :  1,  a  knowledge  of  the  acts  done  ;  2,  a 
"  power  in  him  to  stop  the  acts  or  sue  in  respect  of  them  ;  and 
"  3,  in  abstinence  on  his  part  from  the  exercise  of  such  power. 
"  That  such  is  the  nature  of  acquiescence  and  that  such  is  the 
'*  ground  upon  which  presumptions  or  inferences  of  grant  may 
be  made  appears  to  me  to  be  plain,  both  from  reason,  from 
"  maxim,  and  from  the  cases.     As  regards  the  reason  of  the 


1  (1879)  1 1  Oli.  I).,  852  (8(53)  •   cit.vl        «  App.  Cas.  at  p.  774. 
by  Fry,  J.,  in  Dalton  v.  Angus  ( 18SI),  2  Ubi  sup.,  at  pp.  773,  774. 


(    423    ) 

"  case  it  is  plain  good  sense  to  hold  that  a  man  who  can  stop 
"  an  asserted  right  or  a  continued  user,  and  docs  not  do  so  for 
"  a  long  time  may  be;  told  that  he  has  lost  his  right  by  his 
"  delay  and  by  negligence,  and  every  presumption  should 
"  therefore  lie  made  to  quiet  a  possession  thus  acquired  and 
"  enjoyed  by  the  quiet  consent  of  the  sufferer,  lint  there  is  no 
"  sense  in  binding  a  man  by  an  enjoyment  he  cannot  prevent, 
"  or  quieting  a  possession  which  he  could  never  disturb. 
"  '  Qui  non  prohibet  quod  proliibere  potest,  assentire  videtur : ' 
*'  '  contra  non  vdkntem  agere,  nulla  currit  prescriptio,'  are  two 
"  maxims  which  shew  that  prescription  and  assent  are  only 
"  raised  where  there  is  a  power  of  prohibition." 

In  the  same  case  *  Lord  Blackburn  preferred  laches  to 
acquiescence  as  a  possible  ground  upon  which  to  found 
prescription  ;  but  he  declined  to  regard  it  as  the  only  ground. 

He  thought  a  failure  to  interrupt,  when  there  is  a  power  to 
do  so,  might  well  be  called  laches,  and  it  seemed  far  less  hard 
to  say  that  for  the  public  good  and  for  the  quieting  of  titles 
enjoyment  for  a  prescribed  time  should  bar  the  true  owner 
when  the  true  owner  had  been  guilty  of  laches,  than  to  say 
that  for  the  public  good  the  true  owner  should  lose  his  rights 
if  he  had  not  exercised  them  during  the  prescribed  period, 
whether  there  had  been  laches  or  not.  But  in  either  case  he 
thought  there  was  not  much  hardship.  Presumably  such 
rights  if  not  exercised  were  not  of  much  value,  and  though 
sometimes  they  were,  "  Ad  ea  quae  frequentius  accidunt  jura 
"  adaptantur." 

But  if,  according  to  Lord  Blackburn,  prescription  being  a 
positive  law  differing  in  matter,  manner,  and  time  in  different 
countries,  is  founded  on  a  broader  principle  than  that  of 
acquiescence  solely,  it  is  at  any  rate  the  generally  accepted 
view  at  the  present  time  that  acquiescence  is  an  all-important 
element  in  prescription. 

From  the  acquiescence  of  the  servient  owner  is  deduced 
the  grant  of  the  easement.2     Thus,  in  legal  conception,  all  the 

1  (1881)  (5  App.  Gas.  at  pp.  817,  818.       Uulton  (1873),  i  Q.  B.  D.  at  p.  173. 

2  See  per  Thesigcr,  L.J.,  in  Angus  v. 
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different  modes  in  which  easements  are  acquired  are  in  reality 
reducible  to  one,  that  of  grant. 
Rangdeyv.  In  Rangeley  v.  Midland  Railway  Company,1  Lord  Justice 

tvay  Co. '  liail~  Cairns  said,  "  every  easement  has  its  origin  in  a  grant  expressed 

"  or  implied." 

Prescription  And  so  it  is  that  just  as  a  grant  which  is  unlawful  or  illegal 

lawfulin  its    is  void,  so  must  prescription  have  a  lawful  beginning.2     "  For 

inception.        "  suci1  things  as  can  have  no  lawful  beginning,  nor  be  created 

"  at  this  day  by  any  manner  of  grant,  or  reservation,  or  a  deed 

"  that  can  be  supplied,  no  prescription  is  good."  3 

McEcoyw.  "It  is  well  settled,"  says  Palles,  C.B.,  in  McEvoy  v.  Great 

-  •  %•  Co.  j^orf]iern  Railway  Company,4  "  that,  though  a  presumption  of 

"  grant  is  not  now  necessary  to  found  a  prescriptive  right, 

"  still  there  cannot  be  a*prescription  if  the  owner  of  the  servient 

"  tenement  be  so  restrained  by  statute,  or  by  the  common  laws, 

"as  to  be  incapable  of  granting  the  easement  in  question." 

Character  of  Though  it  is  essential  to  prescription  that  there  should  be 

scription^"     acquiescence  on  the  part  of  the  servient  owner  it  is  equally 

important  that  the  user  or  enjoyment  of  the  inchoate  right  on 

the  part  of  the  dominant  owner  should  fulfil  the  condition  of 

"  nee  clam,  nee   vi,  nee  precario,"  that   is,  should  be  "open, 

"  peaceable,  and  as  of  right."  5    And  this  rule  applies  both  to 

affirmative  and  negative  easements.6 

Datton  v.  "  The    cantilena    nee    clam,    nee    vi,    nee   precaric,"    says 

Bowen,  J.,  in  Dalton  v.  Angus,7  "  is  a  doctrine  not  peculiar 


1  (1868)  L.  R.,  3  Cb.  App.,  306(310).  R.,    219;     10   R.   R.,    536;     Tickle   v. 

2  Gateward's  case  (1607),  6  Coke  Rep.,  Brown  (1836),  4  A.  &  E.,  369  •  Sturges 
59;  Sir  Francis  North's  argument  in  v.  Jiridgman  (1879),  11  Ch.  D.,  852; 
Poltei  v.  North  (1669),  I  Vent.,  387;  Dalton  v.  Angus  (18S1),  6  App.  Cas. 
Neaver8on  v.  Peterborough  Rural  District  at  p.  785;  Prescription  Act,  s.  5,  see 
Council  (1902),  I  ('h.,  557  ;  Att.-Qenl.  App.  I.  This  condition,  though  neces- 
\ .  Antrobus  (1905),  2  Ch.,  188  ( L98).  i  orj    to  the  acquisition  of  an  casement 

a  Sir     Francis     North's     argument,  by   prescription,   has  n<>   reference  to, 

ubi  sup.  .mi  i  is  in  the  nature  of  things  excluded, 

4  (1900)  2  I.   I!..  .'!_'•">,  334,  referring  where  the  acquisition  is  l>y  grant,  see 

to  Staffordshire,  etc.,  Canal  Proprietors  Schwann  v.  Cotton  (1916),  2  <'h.,  459, 

\.  Birmingham  Canal  Proprietors  (1866),  475,  explaining  Wood  v.    Waud  (1849), 

I..  !:..   I   II.  I...  264,  278,  279;    Dalton  3  Bxch.,  748,  779. 

v.  Angut  (1881),  6  App.  Cos.  at  p.  796.  B  Sturges  v.  Bridgman,  ubi  sup. 

ight  v.  Walker  (1834),  1  C.  M.  &  ~  (1881)  0  App.  Cas.  at  p.  785. 
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"  to  affirmative  easements,  though  we  are  chiefly  familiar  with 
"  it  in  that  chapter  of  the  law  of  England.  It  seems  in  truth  a 
"  natural  condition  of  any  inchoate  user  which  is  to  mature  by 
"  length  of  time  and  apart  from  statute  into  the  presumption 
"  of  a  right  acquired  at  a  neighbour's  expense." 

The  theory  which  underlies  the  whole  law  of  prescription 
is  that  the  right  has  been  granted  for  valuable  consideration 
and  a  conveyance  of  it  made  before  the  commencement  of 
the  user. 

Supposing  that  to  have  been  actually  done,  how  would  the 
purchaser  have  used  or  enjoyed  the  right  ?  It  might  well  be 
assumed  that  he  would  have  done  so  openly,  at  all  seasons  and 
at  all  times,  and  whenever  he  chose.  He  would  not  have  done 
so  in  a  secret  or  stealthy  manner  as  if  he  were  doing  something 
he  ought  not  to  do. 

He  would  have  enjoyed  it  peaceably,  because  if  any  one 
had  disturbed  or  injured  him  in  the  exercise  of  the  right  he 
would  have  had  his  legal  remedy  against  him.  It  was  user  of 
this  character  which,  prior  to  the  Prescription  Act,  the  law 
required  in  order  to  raise  a  conclusive  presumption  of  grant, 
and  it  is  a  similar  user  that  the  law  now  requires  under  the 
statute  to  make  the  right  absolute  and  indefeasible. 

The  real  question  in  each  case  of  alleged  prescription  is 
whether  the  user  or  enjoyment  is  in  all  respects  the  same  as 
it  would  have  been,  if  at  the  commencement  of,  or  previous  to, 
the  period  of  such  user  of  enjoyment,  the  right  in  dispute  had 
been  bought  and  paid  for. 

Keturning  to  the   above-mentioned  requisites  of   a  valid  Enjoyment 
enjoyment ;  first,  the  enjoyment  should  be  peaceable.  peaceable. 

This  means  that  the  person  claiming  the  easement  must 
be  able  to  shew  that  he  has  enjoyed  it  during  the  prescriptive 
period  without  any  interruption  or  opposition  on  the  part  of 
the  servient  owner  sufficient  to  defeat  the  enjoyment. 

Briefly,  the  user  must  not  be  a  contentious  one.  Thus, 
where  an  action  was  brought  for  the  disturbance  of  a  right  to 
draw  water  from  a  watercourse,  and  it  was  proved  that  the 
plaintiff  had  been  in  the  habit  of  drawing  off  the  water  for 
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his  own  purpose  and  that  the  owners  of  the  watercourse  had 
resisted  and  had  his  servants  fined  for  doing  so,  and  that  they 
having  been  defended  by  the  plaintiff  had  not  appealed,  it  was 
held  that  this  conviction  unappealed  against  was  evidence  of 
an  acknowledgment  by  the  plaintiff  that  the  enjoyment  had 
not  been  as  of  right.1 
Enjoyment  Secondly,  tJie  enjoyment  must  he  open.     As  it  is  essential 

' open"  that  the  enjoyment  of  an  easement  during  the  prescriptive 
period  should  be  uninterrupted,  so  is  it  equally  essential  that 
the  enjoyment  should  be  capable  of  interruption. 

And  in  order  that  the  enjoyment  should  be  capable  of 
interruption,  it  is  essential  that  the  enjoyment  should  be  open. 

A  man  cannot  resist  or  interrupt  that  of  which  he  has  no 
knowledge,  either  actual  or  constructive. 

And  if  he  cannot  resist  or  interrupt  it  he  cannot  be  said 
to  consent  to,  or  acquiesce  in,  it,  and  it  has  been  seen  that 
consent  or  acquiescence  lies  at  the  root  of  prescription. 

Knowledge,  power  to  interrupt,  and  abstention  from  so 
doing  on  the  part  of  the  servient  owner  are  three  necessary 
elements  in  the  acquisition  of  easements  by  prescription. 

"  Although,"  saj^s  Lord  Campbell  in  Humphries  v.  Brogden,2 

there  may  be  some  difficulty  in  discovering  whence  the  grant 

"  of  the  easement  in  respect  of  the  house  is  to  be  presumed, 

"  as  the  owner  of  the  adjoining  land  cannot  prevent  its  being 

"  built,  and  may  not  be  able  to  disturb  the  enjoyment  of  it 

"  without  the  most  serious  loss  or  inconvenience  to  himself, 

"  the  law  favours  the  preservation  of  enjoyments  acquired  by 

"  the  labour  of  one  man  and  acquiesced  hi  by  another  who 

"  has  the  power  to  interrupt  them." 

Angus  \.  In  Angus  v.  Dalton*  Thesiger,  L.J.,  referring  to  Webb  v. 

Datton. 


Humphries  v, 
Brogdai. 


1  Eaton  \.  Swansea  Waterworks  Co. 
i  L851),  17  Q.  15.,  267.  Effective  inter- 
rupl  ion  must  consist  in  doing  some  act 
<in  tin'  servient  tenement  in  the  case  of 
affirmative  and  negative  easements,  or 
in  taking  legal  proceedings  an  regards 
affirmative  easements  alone.  Sec  infra, 
under  "  What  is  effective  interruption 


"  by  servient  owner." 

2  (1848)  J  2  Q.  B.  at  p.  74'J  ;  20 
L.  J.  Q.  B.  at  p.  14. 

3  (1878)  4  Q.  B.  D.  at  p.  175.  Sec 
also  per  Cotton,  L.J.,  at  p.  187,  "  Enjoy- 
tnent  does  not  confer  u  right  unless  the 
enjoyment  has  been  open." 
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Bird  l  and  Chasemore  v.  Bichards  2  as  instances  of  the  secrecy 
of  user  and  incapability  of  interruption  operating  against  the 
acquisition  of  an  easement  byprescription,  said  that  they  win- 
direct  authorities  to  shew  that  "  a  physical  incapacity  of  being 
'  obstructed  as  regards  the  easement  itself,  or  an  uncertainty 
'  and  secrecy  of  enjoyment  putting  it  out  of  the  category  of 
'  all  ordinary  known  easements,   will  prevent  the   presump- 
'  tion  of  an  easement  by  lost  grant  ;    and,  on  the  other  hand, 
'  indirectly,  they  tend  to  support  the  view,  that  as  a  general 
'  rule  where  no  such  physical  incapacity,   or  peculiarity  of 
'  enjoyment,  as  was  shewn  in  those  cases,  exists,  uninterrupted 
'  and  unexplained  user  will  raise  the  presumption  of  a  grant 
'  upon  the  principle  expressed  by  the  maxim,  '  Qui  non  pro- 
' '  hibet  quod  prohibere  'potest,  assent  ire  iridetur.'  "    And  again  in 
a  later  part  of  his  judgment  he  says,  "  a  user  which  is  secret 
1  raises  no  presumption  of  acquiescence  on  the  part  of  the 
'  servient  owner,  and,  as  a  consequence,  no  presumption  of 
'  right  in  the  dominant."  3 

In  Sturges  v.  Bridgman  4  the  same  learned  Lord  Justice  Sturges  v. 
clearly  enunciates  the  law.  "  gman' 

After  stating  that  consent  or  acquiescence  on  the  part 
of  the  servient  owner  lies  at  the  root  of  prescription,  and  of 
the  fiction  of  a  lost  grant,  and  that  the  acts  or  user  which 
go  to  the  proof  of  either  one  or  the  other  must  be  nee  vi,  nee 
clam,  nee  precario,  he  proceeds,  "  a  man  cannot,  as  a  general 
"  rule,  be  said  to  consent  to  or  acquiesce  hi  the  acquisition  by 
"  his  neighbour  of  an  easement  through  an  enjoyment  of  which 
"  he  has  no  knowledge,  actual  or  constructive,5  or  which  he 
"  contests  and  endeavours  to  interrupt,  or  which  he  temporarily 
"  licenses.  It  is  a  mere  extension  of  the  same  notion,  or  rather 
"  it  is  a  principle  into  which  by  strict  analysis  it  may  be  resolved, 
"  to  hold,  that  an  enjoyment  which  a  man  cannot  prevent 
"  raises  no  presumption  of  consent   or  acquiescence.     Upon 


1  (1863)  13  C.  B.  N.  S.,  841.  5  See    Liverpool    Corporation    v.    II. 

2  (1859)  7  H.  L.  C,  349.  Coghill  cfc  Sons,  Ltd.  (1918),  1  Ch.,  307 

3  (1878)  4  Q.  B.  D.  at  p.  181.  to  the  same  effect. 

4  (1879)  11  Ch.  D.  at  p.  863. 
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"  this  principle  it  was  decided  in  Webb  v.  Bird  l  that  currents 
"  of  air  blowing  from  a  particular  quarter  of  the  compass,  and 
"  in  Cliasemore  v.  Bichards  2  that'subterranean  water  percolating 
"  through  the  strata  in  no  known  channels,  could  not  be  acquired 
"  as  an  easement  by  user ;  and  in  Angus  v.  Dalton,3  a  case  of 
"  lateral  support  of  buildings  by  adjacent  soil,  which  came  on 
"  appeal  to  this  Court,  the  principle  was  in  no  way  impugned, 
"  although  it  was  held  by  the  majority  of  the  Court  not  to  be 
"  applicable  so  as  to  prevent  the  acquisition  of  that  particular 
"  easement." 

"It  is  a  principle  which  must  be  equally  appropriate  to 
"  the  case  of  affirmative  as  of  negative  easements  4  ;  in  other 
"  words,  it  is  equally  unreasonable  to  imply  your  consent 
"  to  your  neighbour  enjoying  something  which  passes  from 
"  your  tenement  to  his,  as  to  his  subjecting  your  tenement 
"  to  something  which  comes  from  his,  when  in  both  cases 
"  you  have  no  power  of  prevention." 

"  But  the  affirmative  easement  differs  from  the  negative 
"  easement  in  this,  that  the  latter  can  under  no  circumstances 
"  be  interrupted  except  by  acts  done  upon  the  servient  tene- 
"  ment,  but  the  former,  constituting,  as  it  does,  a  direct  inter  - 
"  ference  with  the  enjoyment  by  the  servient  owner  of  his 
"  tenement,  may  be  the  subject  of  legal  proceedings  as  well 
"as  of  physical  interruption.  To  put  concrete  cases— the 
"  passage  of  light  and  air  to  your  neighbour's  windows  may 
"  be  physically  interrupted  by  you,  but  gives  you  no  legal 
"  grounds  of  complaint  against  him.  The  passage  of  water 
"  from  his  land  on  to  yours  may  be  physically  interrupted, 
"  or  may  be  treated  as  a  trespass  and  made  the  ground  of 
"  action  for  damages,  or  for  an  injunction,  or  both." 

1   (1861)    lo  C.   B.   N.   S..    L't.s ;     13  presumed    grant    by  l<»ig    enjoyment, 

C.  B.  N.  S.,  341,  and  even   though  the  servient  owner 

-  (1859)7  II.  L.  C,  349.  may   have  had  notice  thai   such  light 

•'  (InT.h)  I  Q.  B.  D.,  L62.  was  required   for  his  neighbour's  busi- 

*  Thus  in  the  case  of  negative  ease-  ness,  Ambler  v.  (Ionian  (1905),  1  K.  B., 

ments    if.   has    been    decided   Unit   un  -117.  following  the  views  expressed   in 

easement  oi  a  special  or  extraordinary  Colls  v.  Home  and  Colonial  Stores,  Ltd. 

amount    of   light   is    of    too    indefinite  (1904),  App.  ('as.,   IT'.L  202,  L'o:i,  207, 

.i    character    to    be    the   subject    of  a  208,  209. 
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Again,  in  Dallon  v.  Angus  ]  the  necessity  for  the  enjoyment  Dnitonv. 
which  raises  the  presumption  of  a  grant  being  open  or  capable  ^"•/"s- 
of  interruption  was  declared  by  all  the  judges  who  had  occasion 
to  notice  the  subject.     In  the  same  case  Fry,  J.,  said  2 — ■ 

"  There  is  no  sense  in  binding  a  man  by  an  enjoyment 
"  he  cannot  prevent,  or  quieting  a  possession  which  he  could 
"  never  disturb." 

'  Qui  non  prohibet  quod  prohibere  potest,  assentire  videtur  :  ' 
"  '  contra  non  valentem  agere,  nulla  currit  prescript-io,'  are  two 
"  maxims  which  shew  that  prescription  and  assent  are  only 
"  raised  where  there  is  a  power  of  prohibition." 

By  clam  is  not  meant  fraudulently  or  surreptitiously.  It 
is  sufficient  that  the  easement  has  not  come  to  the  knowledge 
of  the  party  disputing  it,  and  is  not  of  such  a  nature  that  his 
attention  ought  reasonably  to  have  been  drawn  to  it.3 

As  regards  the  question  of  capability  of  interruption  both 
Lindley,  J.,  and  Fry,  J.,  in  Dalton  v.  Angus  4  felt  themselves 
compelled  by  authority  to  hold  that  an  easement  of  support 
being  physically  capable  of  obstruction  could  be  acquired  by 
prescription,  but  they  both  doubted  the  expediency  and 
common-sense  of  a  law  which  obliges  an  adjoining  owner  to 
remove  the  soil  used  for  support,  which  he  would  otherwise 
have  left  where  it  was,  in  order  to  preserve  his  unrestricted 
right  to  do  so  at  some  future  time,  and  thereby  imposes  upon 
him  the  necessity  of  an  excavation  which  might  be  at  once 
expensive,  difficult,  and  churlish. 

The  knowledge  which  is  necessary  to  affect  the  servient  Knowledge 
owner  with  notice  of  the  right  that  is  being  acquired  against  m*y  ^e  eifcher 

°  _  .  .        actual  or  con- 

him  so  as  to  make  the  enjoyment  of  it  capable  of  interruption  structive. 
by  him,  may  be  either  actual  or  constructive.5 


1  (1881)  6  App.  Gas.  at  pp.  757,  766,  *  (1881)  6  App.  Cas.  at  pp.  764,  775. 
774,  785,  786,  801.  5  Sturges  v.  Bridgman  (1879),  11  Ch, 

2  At  p.  774.  D.,  852  ;    Angus  v.  Dallon  (1878-1881), 

3  Union  Lighterage  Co.  v.  London  3  Q.  B.  D.,  85  ;  4  Q.  B.  D.,  162  ;  6  App. 
Graving  Dock  Co.  (1901),  2  Ch.,  300;  Cas.,  740  ;  and  see  Union  Lighterage  Co. 
affirmed  on  appeal  (1902),  2  Ch.,  557  v.  London  Graving  Dock  Co.  (1902),  2 
Liverpool  Corporation  v.  H.    Coghill  db  Ch.  at  p.  574. 

Sons,  Ltd.  (1918),  1  Ch.,  307. 


(     430     ) 


Dalton  v. 
Angus. 


What  is 

effective 
interruption 
by  servient 
owner. 


Angus  v. 
Dalton. 
St  urges  v. 
Bridgman. 


Cross  v.  Lewis, 


As  regards  constructive  knowledge,  Dalton  v.  Angus  l  is  a 
case  in  point. 

There  it  was  said  by  Lord  Chancellor  Selborne  that  if  a 
house  which  formerly  enjoyed  a  right  of  support  is  pulled 
down  and  a  building  of  an  entirely  different  character  is  erected 
in  its  place,  the  adjoining  owner  must  have  imputed  to  him 
knowledge  that  a  new  and  enlarged  easement  of  support, 
whatever  may  be  its  extent,  is  going  to  be  acquired  against 
him,  unless  ho  interrupts  or  prevents  it.  It  is  not  essential 
to  the  acquisition  of  the  easement  that  he  should  have  par- 
ticular information  as  to  the  details  of  the  new  structure. 

There  are  some  things  of  which  all  men  ought  to  be  pre- 
sumed to  have  knowledge,  and  amongst  them  is  the  fact  that, 
according  to  the  laws  of  nature,  a  building  cannot  stand  without 
vertical,  or,  ordinarily,  without  lateral  support. 

Supposing  the  servient  owner  to  have  knowledge  of  the 
right  which  is  being  acquired  against  him  and  the  power  to 
interrupt  it,  the  next  question  is  what  sort  of  interruption  is 
necessary  in  order  to  prevent  the  acquisition  of  the  ease- 
ment. 

From  the  observations  of  the  learned  judges  in  A?igus  v. 
Dalton  2  and  Sturges  v.  Bridgman  3  it  appears  that  effective 
interruption,  in  the  case  of  affirmative  easements,  must  consist 
either  in  doing  some  act  on  the  servient  tenement  or  in  taking 
legal  proceedings  for  the  direct  interference  with  the  servient 
owner's  rights  of  ownership,  and  in  the  case  of  negative  ease- 
ments, in  doing  some  act  on  the  servient  tenement. 

Thus  in  Cross  v.  Lewis  4  Bayley,  J.,  speaking  of  the  case 
of  a  man  opening  windows,  says  :  "If  his  neighbour  objects 
"  to  these,  he  may  put  up  an  obstruction,  but  that  is  his  only 
"  remedy,  and  if  he  allows  them  to  remain  unobstructed  for 


1  (lssl)  6  App.  Cas.  at  p.  801.  And 
see  Union  Lighterage  <'<>.  v.  London 
Graving  Dock  <".,  itbi  sup. 

1  See  the  judgment  of  Thesiger,  L.  J., 
in  i  Q.  B.  D.  .ii  p.  172  ;  that  of  Lindley, 
J.,  in  Dalton  v.  Am/us,  6  App.  Cas. 
•  ii    p.   7'i»;  ;    and    i hal    <>f  Fry,   J.,   at 


p.  771. 

:'  See  the  judgment  of  Thesiger,  L.  J., 
in  I  I  Ch.  I),  at  p.  8(54. 

4  (1824)  2  B.  &  C,  686  (689).  See 
nls.i  judgment  of  Littledale,  J.,  in 
Moore  v.  Rawson  (1824),  :i  B.  &  C,  3."U). 
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'  twenty  years,  that  is  a  sufficient  presumption  of  an  agreement 
"  not  to  obstruct  them." 

Neither  proof  of  circumstances  which  merely  negative 
actual  assent  on  the  part  of  the  servient  owner  to  the  enjoy- 
ment of  the  easement  claimed  nor  evidence  of  dissent,  such  as 
a  protest  on  the  part  of  servient  owner  unaccompanied  by 
actual  interruption  of,  or  obstruction  to,  the  enjoyment,  is 
effectual  to  support  a  plea  of  interruption.1 

Thirdly,  the  enjoyment  must  he  as  of  right.2  Enjoyment 

The  person  claiming  the  easement  must  shew  that  he  has  0f  right, 
exercised  it  as  if  he  had  been  the  true  owner,  without  permission 
or  license  from  any  one. 

Thus,  it  has  been  held  that  enjoyment  for  part  of  the 
twenty  years  had  under  license,  or  permission,  from  the  servient 
owner  is  not  enjoyment  for  that  period  so  as  to  be  evidence  of 
a  perfect  right. 

This  was  the  case  of  Winship  v.  Studspeth,3  where  the  WinsUp  v. 
defendant  who  claimed  a  right  of  way  was  found  to  have 
exercised  the  way  for  the  first  seven  years  by  the  permission 
of  the  then  owner  and  for  the  remaining  fourteen  years  prior 
to  action  as  an  easement.  Alderson,  B.,  said  that  the  way 
must  be  exercised  for  the  period  prescribed  as  of  right  against 
all  persons  so  as  to  be  evidence  of  a  perfect  right,  and  that  on 
the  evidence  the  defendant  had  no  way  "  as  of  right  "  since  the 
exercise  for  the  first  seven  years  was  during  a  period  when  the 
owner  could  not  stop  him. 

As  a  general  rule,  says  Thesiger,  L.J.,  in  Stnrges  v.  Bridg-  Sturgea  v. 
man,4  a  man  cannot  be  said  to  consent  to,  or  acquiesce  in,  the 

1  Angus  v.  Dalton  (1878),  4  Q.  B.  D.  "  aut  intempestive — whether  the  domi- 
at  p.  172;  Dalton  v.  Angus  (1881),  "  nant  owner  likes  it  or  not — put  a  stop 
6  App.  Cas.  at  p.  766.  "  to  the  easement,  there  is  really  no 

2  I.e.  nee  precario.  "  What  is  pre-  "  easement,  because  the  very  idea  of 
"  carious  ?  That  which  depends,  not  "  right  which  necessarily  underlies  an 
"  on  right,  but  on  the  will  of  another  "  easement  is  negatived."  Per  Far- 
"  person.  As  Bracton,  221  a,  puts  it  :  well,  J.,  in  Burrows  v.  Lang  (1901), 
"  '  Si  autem  precario  fuerit  et  de  gratia,  2  Ch.  at  pp.  510,  511. 

"  '  quae  tempestive  revocari  possit  et  3  (1854)  10  Exch.,  5. 

"' intempestive,  ex  longo  tempore  non  4  (1879)    11   Ch.   D.  at  p.   863.     See 

"  '  acquisitur  jus.'     That  is  to  say,  if  also  Monmouth  Canal  Co.  v.   Harford 

"the    servient    owner    can   tempestive  (1834),   1   C.  M,  &  R.,   614;    Onley  v. 
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acquisition  of  an  easemefht  through  an  enjoyment  which  ho 
temporarily  licenses. 

And  upon  the  same  principle  it  has  been  decided  that  pay- 
ment for  leave  to  use  a  way,1  and  an  agreement  for  access  of 
light  to  a  window,  preclude  the  user  from  being  as  of  right.2 

ArhwrigU  x.  Another  instance  of  precarious  enjoyment  is  that  furnished 

by  the  case  of  Arkwright  v.  Gell,3  which  decides  that  the  enjoy- 
ment of  a  temporary  artificial  stream  is  of  too  precarious  a 
nature  to  establish  a  prescriptive  right  to  the  flow  of  water  in 
such  a  stream  as  against  the  originator.4 

In  connection  with  the  present  topic  may  be  noticed  the 
rule  that  the  right  claimed  should  be  enjoyed  as  an  easement 
during  the  prescriptive  period.  If  the  nature  of  the  user  is 
such  as  to  preclude  the  possibility  of  the  right  claimed  having 
been  enjoyed  as  an  easement  for  any  part  of  the  necessary 
period  of  enjoyment,  no  easement  is  acquired.  Thus,  unity  of 
possession  or  ownership  during  any  part  of  the  prescribed 
period  operates  as  a  disqualification  and  excludes  the  period 
during  which  it  has  continued.5 

Effectof unity        At  one  time,  it  appears  to  have  been  considered  that  the 

.,t  possession   effect  of  the  unity  was  not  only  to  suspend  during  its  con- 
(.n  acquisition  J  j  s.  o 

of  the  right,  tinuance  the  accruing  right  to  the  easement,  but  also  to  nullify 
any  valid  enjoyment  which  had  preceded  it,6  but  later  decisions 
appear  to  justify  the  conclusion  that  the  interruption  caused  by 
the  unity  is  not  an  adverse  interruption  under  the  statute,  but 
a  mere  suspension  of  the  growing  right,  so  that  if  it  could  be 
shewn  that  the  enjoyment  had  lasted  say  for  fifteen  years,  and 
then  there  bad  been  an  interruption  by  unity  of  possession,  and 

Gardiner  |  1838),  i  M.  &  \\  .  al   p.  500  ;  496  ;   Clayton  v.  Corby  (1842),  2  Q.  B., 

Tone  v.  Preston  (1883),  24  Ch.  D.,  739  ;  813;    Earbidge  v.    Warwick  (1849),  3 

Chamber  Colliery  Co.  v.Hopwood  (1886),  Exoh.,  552;    BaUishiU  v.  Reed  (1856), 

32  Ch.  D.,  649.  L8C.B.,696;  Lodyman v.  Grave (1871), 

1  Gardner     v,     Hodgson's     Kingston  L.  i:.,  6  Ch.  App.,  7<i3  ;    Ecclesiastical 

Brewery  Co.  (1908),  App.  Cas.,  229.  Commissioners  v.  Kino  (1880),   M  Ch. 

•  Boston  v.  fated  (1903),  I  Ch.,  105.  I>..    213;     Damper  v.    Bassett    (1901), 
:i  (1839)  6  M-  &  W.,  L'o::.  '2  Ch.,  350;    and  see   Mallam  v.  Rose 

*  Set  al  o  Burrows  v.  Lang  (1901),  2  (1915),  2  Ch.,  222,  230. 

Oh.,   .mil';    Schwann  v.  Cotton   (1918),  •  Onley  v.  Gardiner  (1838),  4  M.&W., 

2  Ch.,  159.  496  ;   Battiehill  v.  Reed  (1856),  is  C.  I!.. 

,  ij  v.  Gardiner (1838),  I  M.  4  W„      696, 
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then,  the  unity  of  possession  having  terminated,  the  enjoyment 
had  lasted  for  five  years  more,  in  such  a  case  an  enjoyment  for 
twenty  years  could  have  been  pleaded.1 

In  addition  to  the  requisites  contained  in  the  phrase  nee  vi, 
nee  clam,  nee  precario,  it  is  further  essential  to  the  acquisition 
of  an  easement  that  the  enjoyment  should  be  definite  in 
character,  and  that  the  right  should  be  physically  capable  of 
interruption. 

That  the  enjoyment  should  be  definite  in  character  follows  Enjoyment 
from  the  rule  that  the  enjoyment  should  be  capable  of  in-  definite' in 
terruption.     An  enjoyment  which  is  casual  and  uncertain  in  character, 
character  puts  the  right  claimed  through  it  out  of  the  category 
of  all  ordinary  known  easements. 

Further,  physical  incapacity  of  obstruction  as  regards  the  Easement 
easement  itself  will  defeat  the  acquisition  of  the  prescriptive  physically 

right.  capable  of 

°      *  .   .  interruption. 

Jbor  both  these  propositions  the  cases  of   Webb  v.  Bird2  webbv  Bird 
and  Chasemore  v.  Richards,3  are  recognised  authorities,  and  Cha.sem.ore  v. 
are  referred  to  in  that  connection  by  Thesiger,  L.J.,  in  Angus 
v.  Dalton  4  and  Sturges  v.  Bridgman.5 

Connected  with  the  law  of  prescription  under  the  statute  Question  as  to 
is  the  important  question  of  continuity  of  enjoyment.  enjoyment.0 

For  this  purpose  it  is  necessary  to  differentiate  the  cessation 
of  enjoyment  which  is  caused  by  some  act  of  interruption  or 
obstruction  on  the  part  of  the  adjoining  owner,  or  some  person 
other  than  the  person  claiming  the  right,  from  the  cessation  of 
enjoyment  which  arises  from  mere  non-user  on  the  part  of  the 
person  claiming  the  right. 

First,  as  regards  cessation  of  enjoyment  by  interruption,  Cessation  of 
it  has  been  held  that  the  term  "  interruption  "  has  the  same  JJJfJJJjSJ11* 
meaning  in  sections  2,  3,  and  4  of  the  Prescription  Act,  and  "inteirup- 
refers  to  an  adverse  obstruction  and  not  a  mere  discontinuance 


1  Ladyman  v.  Grave  (1871),  L.  R.,  6  4  (1878)  4  Q.  B.  D.,  pp.  174,  175. 
Ch.    App.,    763;     Hollins    v.     Verney           5  (1879),  11  Ch.  D.  at  p.  836.     And 
(1884),  13  Q.  B.  D.,  304.  see  Hollins  v.  Verney  (1884),  13  Q.  B.  D. 

2  (1863)  13  C.  B.  N.  S.,  841.  at  pp.  308,  309. 

3  (1859)  7  H.  L.  0.,  349. 

P.E.  28 
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Flight  v. 
Thomas. 


of  user,1  and  in  reference  to  section  4  of  the  same  Act  it  lias 
been  held  that  an  interruption  by  the  adjoining  owner  sub- 
mitted to,  or  acquiesced  in,  for  a  year,  is  fatal  to  the  acquisition 
of  the  easement  at  whatever  part  of  the  prescribed  period  such 
interruption  may  occur,  but  that  an  interruption  for  less  than 
a  year,  though  acquiesced  in,  is  not  fatal  whether  it  occurs  at 
the  commencement,  or  end,  or  at  any  part  of  the  statutory 
period.2 

In  Flight  v.  Thomas,*  the  easement  in  contest  was  a  con- 
tinuous easement,  a  right  to  light,  and  the  plaintiff  had  enjoyed 
the  light  for  nineteen  years  and  three  hundred  and  thirty  days 
when  the  defendant  raised  a  wall  which  obstructed  the  light. 
The  obstruction  was  submitted  to  for  thirty-five  days  only, 
when  the  plaintiff  brought  an  action  for  it.  It  was  decided 
that  the  enjoyment  for  nineteen  years  and  three-quarters  was 
sufficient  to  establish  a  right  to  light  under  the  statute  and 
could  be  accepted  as  "  actual  enjoyment  "  for  the  period 
required  by  the  statute. 

But  though  an  inchoate  right  is  not  defeated  by  an  inter- 
hJ.'ate^'ht  ruP^on  n°t  acquiesced  in  for  less  than  a  year,  the  Court  will 
i >y  injunction,  not  interfere  to  protect  it  by  injunction  before  it  is  complete.4 


Court  will 
not  protect 


1  Flight  v.  Thomas  (1840),  8  CI.  & 
Fin.,  231  ;  Carr  v.  Foster  (1842),  3 
Q.  B.  1).,  581  •  Hollins  v.  Verney 
(1884),  13  Q.  B.  D.,  304,  307  ;  Cooper 
\.  Straher  (1888),  40  Ch.  D.,  21,  27; 
Smith  v.  Baxter  (1900),  2  Ch.,  138,  113. 
Set  the  Prescription  Act  set  out  in 
App.  I.  The  term  "  interruption  "  is 
used  in  tin'  same  sense  in  the  corre- 
sponding Indian  Acts,  see  Indian 
Limitation  Act,  s.  26  (I),  and  Ex- 
planation, App.  I V  ;  I.  E.  Act.  b.  )•">■ 
and  Explanation  II,  App.  VII,  and 
Sham  Churn  Auddy  \.  Tariney  Churn 
Banerjet  (1876),  I.  L.  R.,  I  Cal.,  422 
|  130)      Further,     interi  up<  ion  "  under 

the  Prescript Ac!  means  inten  upt  ion 

as  a  mat  fcer  of  fact  and  not  a  a  mat  ter 
of  law.  H,  therefore,  by  virtue  of 
relation!  exist  tag  b<  I  wei  a  I  be  occupiei 
<if  tic  dominant  tenement  and  the 
occupier  of  the  servient  tenement,  the 


latter  is  precluded  from  obstructing 
the  light  coming  to  the  dominant 
tenement  the  statute  will  continue  to 
run  unless  the  right  to  light  arises  by 
virtue  of  some  covenant  in  writing 
within  the  language  of  s.  3  of  tho 
Prescription  Act,  Mallam  v.  h'osc 
(1915),  2  Ch.,'  222,  231. 

-  Flight  v.  Thomas,  ubi  sup.  And 
-.'  Eaton  v.  Swansea  Waterworks  Co. 
(1861),  17  Q.  B.,  267;  Hollins  v. 
Verney  (1884),  13  Q.  B.  I).,  304,  307, 
:;  I  l  ;  Cooper  \.  Straher  (1888),  40 
Ch.  I>.,  21,  27  ;  Tilbury  v.  Silva  (1890), 
16  Ch.    I)..  '.IS. 

:i     /    hi   SUp, 

1  Bridewell  Hospital  Governors  v. 
Ward,  Lock,  Bowden  <i  Co,  (1893),  62 
l,.  .1.  ch..  270;  Lord  Batlersea  v. 
Commissioners  oj  Sewers  for  ('it;/  "J 
London  \  1895),  2  Ch.  I).,  708.  And 
see  (u  the  same  effect,  Narasappayya 
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The  interruption  or  obstruction  may  be  caused  by  the  act  Stranger  may 
of    a   stranger    as   well    as    by   the    owner   of    the   servient 
tenement.1 

By  section  7  of  the  Prescription  Act  life  estates  held  by 
persons  otherwise  capable  of  resisting  the  claim  are  excluded 
in  the  computation  of  the  prescribed  periods  of  enjoyment. 

In  other  words,  a  tenant  for  life  cannot  by  acquiescence 
burthen  the  estate. 

But  though  a  tenant  for  life  cannot  acquiesce  lie  may  by  Tenant  for  life 
interruption  free  the  estate,  so  as  to  defeat  an  inchoate  right.  ™Jm  ei" 
Thus,  under  the  English  law,  if  there  is  an  enjoyment  for  an 
incomplete  period  before  the  life  estate  and  there  is  an  interrup- 
tion acquiesced  in  for  more  than  a  year  during  the  life  estate, 
such  interruption  will  be  sufficient  to  defeat  the  right.2 

An  interruption  which  is  fatal  to  the  acquisition  of  an 
easement  will  not  prevent  a  subordinate  or  qualified  easement 
being  acquired  where  the  subject-matter  admits  of  it. 

Thus,  where  an  interruption,  acquiesced  in,  of  the  flow  of 
water  in  a  weir  by  a  fender  put  down  for  the  better  working  of 
a  mill  was  considered  to  be  fatal  to  the  acquisition  of  a  right 
to  the  weir  as  an  easement,  it  was  held  that,  as  such  interrup- 
tion had  not  the  effect  of  withdrawing  all  the  water  from  the 
weir,  there  was  nothing  to  prevent  a  qualified  easement  being 
acquired  by  an  uninterrupted  user  of  the  weir  for  the  purpose 
of  taking  fish  at  such  time  as  the  fender  was  down,  and  the 
whole  body  of  the  water  was  not  required  for  the  use  of  the 
mill.3 

The  question  whether  or  not  there  has  been  submission  to, 
or  acquiescence  in,  the  interruption  necessary  to  defeat  the 
acquisition  of  the  easement  is  a  question  of  fact  and  depends 

v.  Ganapatki  Rao  (1914-15),  I.  L.  R.,  2  Ch.,  324. 

38  Mad.,  280.     What   is  growing  and  *  Daviesv.  Williams  (1851),  L6  Q.  B., 

ripening  during  the  prescriptive  period  546  ;    20  L.  J.  Q.  B.,  330. 

is  not  an  easement,   but  a  chance  of  2  Clayton  v.  Corby  (1842),  2  Q.   B„ 

success  which  is  not   a  thing   the  law  813. 

will  protect,  ibid.     There   is  no   such  a  Rollev.  White  (1868),  L.  R.,  3  Q.  B. 

thing  known  to  the  law  as  an  inchoate  at  p.  302.     Ami  see  Goodman  \.  Mayor 

easement,  Greenhalgh  v.  Brindley  (1901),  of  Saltash  (1882),  7  App.  Cas.,  '133. 
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Cessation  of 
enjoyment 
through  non- 
user. 


upon  the  circumstances  of  the  case  and  the  conduct  of  the 
parties.1 

But  in  order  to  negative  submission  to,  or  acquiescence  in, 
the  interruption,  it  is  not  necessary  that  the  party  interrupted 
shall  have  brought  an  action  or  suit,  or  taken  any  active  steps 
to  remove  the  obstruction  ;  it  is  enough  to  shew  that  he  has  in 
a  reasonable  manner  made  it  known  to  the  party  causing  the  in- 
terruption that  he  does  not  really  submit  to,  or  acquiesce  in,  it.2 

The  fact  that  certain  members  of  a  particular  body  of 
persons  have  acquiesced  in  an  interruption  will  not  bar  the 
rights  of  the  others  who,  as  a  body,  have  never  submitted  to,  or 
acquiesced  in,  the  interruption.3 

So  much  as  regards  cessation  of  enjoyment  through 
interruption. 

Then  as  regards  cessation  of  enjoyment  through  non-user 
on  the  part  of  the  person  claiming  the  right. 

In  this  connection  it  is  self-evident  that  discontinuous 
easements  such  as  easements  of  way,  easements  to  take  water, 
and  easements  to  discharge  water  by  artificial  means  on  to 
another's  land  which  need  the  act  of  man  for  their  enjoyment 
are  more  apt  to  furnish  instances  of  non-user  than  easements 
which  are  continuous,  sufh  as  easements  of  light,  though  even 
in  their  case  the  interruption  of  enjoyment  may  arise  from  some 
act  on  the  part  of  the  owner  of  the  dominant  tenement  which 
renders  the  enjoyment  of  the  easement  temporarily  impossible, 
in  which  event  they  have  been  held  to  be  governed  by  the  same 
rule  as  discontinuous  easements.4 

Inasmuch  as  the  Prescription  Act  5  differs  from  the  Indian 
enactments  6  in  requiring  actual  enjoyment  for  twenty  years 
without  interruption,  and  the  English  decisions  necessarily 
turn  in  part  on  such  different  wording  of  the  statute,  it  would 


1   Bermieon  v.  Oortwrighl  (1864),  .'>  B. 

a  S.,  I;  Qlover  v.  Coleman  (1874), 
I..    I.\,   10  I'.   I'.,   I0S. 

-  Ibid. 

a  Warrick  \ .  Queen's  College,  Oxford 
0  .  I.,  i:..  in  Eq.,  105. 

4  See  Smith  v.  Baxter  (1900),  2  Oh., 


I. 'is  ii ml  infra. 

''    Nd   sections  -  and  I!,  A[)J).  I. 

"  See  I nd inn  Limitation  Act,  for- 
merly  XV  of  L877.B.  lni,  now IX  <>i  1903, 
B.  26  ( 1 1.  App.  IV  ;  I.  E.  Act,  b.  18, 
App.  VII. 
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seem  to  be  beyond  the  scope  of  this  work  to  do  more  than  state 
in  general  terms  such  conclusions  of  English  law  as  would 
appear  to  be  relevant  to  similar  questions  of  non-user  arising 
under  the  Indian  enactments  upon  a  common  wording. 

First,  in  reference  to  discontinuous  easements,  the  following  (l)  in  refer, 
conclusions  would  appear  to  be  equally  applicable  in  England  continuous 
and  India  :■ — ■  easements, 

(1)  That  the  words  "  without  interruption  "  do  not  mean 
"  without  cessation  "  of  user  on  the  part  of  the  person  claiming 
the  right,  as  it  would  be  contrary  to  common-sense  to  suppose 
that  the  Legislature  intended  there  should  be  a  continuous  user  by 
day  and  night  for  twenty  years  without  any  cessation  whatever.1 

(2)  That  it  is  a  sufficient  compliance  with  the  statutory 
requirements  that  the  user  has  been  of  such  a  character  and 
has  occurred  at  such  intervals  as,  in  the  circumstances  of  the 
particular  case,  to  afford  a  reasonable  indication  to  the  owner 
of  the  servient  tenement  that  a  right  to  future  enjoyment  is 
being  asserted  against  him  and  ought  to  be  resisted  if  it  is  not 
recognised,  and  if  resistance  to  it  is  intended.2 

(3)  That  whilst  a  cessation  of  user  which  in  the  particular 
circumstances  would  exclude  an  inference  of  an  enjoyment  of 
the  necessary  character  for  the  full  statutory  period  would  be 
fatal  at  whatever  portion  of  such  period  the  cessation  occurred,3 
a  cessation  of  user  not  excluding  such  inference  would  not  be 
fatal  whether  it  occurred  at  the  beginning,4  middle,5  or  end,6 
of  such  period.7 

1  Hollins     v.      Verney     (1884),      13        Verney,  ubi  sup. 

Q.  B.  D.,  304,  307,  308.     These  words  5  Carr  v.  Foster  (1842),  3  Q.  B.,  581  ; 

"  without   interruption  "   are  intended  Hollins  v.  Verney,  ubi  sup. 

to  denote  an  adverse  obstruction,  see  6  Parker  v.  Mitchell  (1840),  11  A.  & 

supra  under  "  Cessation  of  enjoyment  E.,    788  ;     Lowe    v.    Carpenter    (1851), 

through  '  interruption  '  "  and  the  cases  6  Exch.,   825  ;    Hollins  v.    Verney,  ubi 

there  cited.  sup.     But  there  is  this  difference  when 

2  Hollins  v.  Verney,  ubi  sup.  at  the  non-user  occurs  at  the  end  of  the 
p.  315;  Gale  on  Easements,  9th  Ed.,  period,  that  there  can  be  no  subsequent 
p.  182.  user  to  explain  it,  and  the  inference  of 

3  Hollins  v.  Verney  (1884),  ubi  sup.  enjoyment  for  the  full  period  next 
at  p.  304.  before  action  is  more  difficult  to  draw 

4  Lawson  v.  Langley  (1836),  4  A.  &  than  in  the  other  cases,  Hollins  v. 
E.,  890  ;"   Hall  v.  Swift  (1838),  6  Scott.,  Verney,  ubi  sup.  at  p.  314. 

107;     4  Bing.   N.  C,   381;    Hollins  v.  7  Similarly,  in'lndia.'non-user  is  not 
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(2)  in  refer-  Secondly,  similar  conclusions  would  appear  to  bo  applicable 


ence  to  con 
tinuous  ease 


to  the  case  of  a  continuous  easement,  such  as  an  easement 
ments.  0f  light,1  and  in  reference  thereto,  the  word  "  enjoyed,"  as 

occurring  in  section  3  of  the  Prescription  Act,2  has  been  taken 
to  mean  not  "  having  continuously  used,"  but  "  having  had 
the  amenity  or  advantage  of  using  "  the  access  of  light,  the 
intention  being  that  the  owner  of  a  house  may  acquire  the 
right  to  have  the  access  of  light  over  adjoining  land  to  an 
opening  which  he  has  used  in  such  manner  as  suited  his 
convenience  for  the  passage  of  light  during  twenty  years.3 

Thus,  it  has  been  decided  that  in  order  to  acquire  an  ease- 
ment of  light  under  the  section  it  is  not  necessary  that  the 
building  in  respect  of  which  the  right  is  claimed  should  be 
occupied  or  even  finished  so  as  to  be  fit  for  occupation  during 
the  specified  period,4  and  that  the  occasional  or  periodical 
closing  of  shutters  does  not  prevent  the  acquisition  of  a  right, 
to  a  light  through  the  apertures.5 

So,  too,  the  growing  right  is  not  lost  by  a  cessation  of 
enjoyment  caused  by  a  mere  pulling  down  and  rebuilding.6 

But  when  the  cessation  of  enjoyment  has  been  caused  by 
the  alteration  or  rebuilding  of  the  house  in  respect  of    which 

a  bar  to  the  acquisition  of  the  easement,  v.    Home    and    Colonial    Stores,    Ltd. 

if,  in  the  special  circumstances  of  the  (1904),  App.  ('as.,  179  (206). 
case,    it    be    capable    of    explanation  2  See  App.  I  ;    rf.   Indian  Limitation 

consistently  with  continued  enjoyment  Act,  IX  of   190S,  s.  26  (I),  App.   IV  ; 

as  of  right,  see  Ramsoondcr  Burred  v.  I.  E.  Act,  s.  15,  App.  VII. 
Wooma    Kuii!    Ghuckerbutty    (1864),    I  3  Cooper  v.  Straher,  ubi  sup.  at  p.  27  ; 

\\.   i;.,  i! 1 7  ;    Oomor  Shah  v.  Ramzan  Smith  v.  Baxter,  ubi  sup.  at  pp.  144, 

At;  (1868),  lo  w  .  i;..  363  j    Mokoonda-  145. 

nath    Bhadoory  v.   Shib  Ohunder  Bha-  4  Courtauld    v.     Legh ;      Collis    v. 

doory  (1874),  22  \\ .    R.,  :iol' ;    Sheikh  Laugher,  ubi  sup.     To  the  same  effect 

Mahomed  Ansur  v.  Sheikh  Seefatoollah  are   1 1 1 < -   Indian   decisions,  see   Pranji- 

(1874),   22  W.   R.,  340;    Sham  Churn  vandas    v.    Meyeram    (1862),    I    Bom. 

Auddy    \.     Tariney    Ohura     Banerjee  n.  <'.,  I4.s;   Elliott  v.  lUmobun  Mohun 

(1876),    I.    L.    R.    I    Cal.,    422   (430);  Bonnerjee  (1873),  12  B.  L.  R.,  406  ;  Ind. 

tin, tin/     Mandal     \.     Maliat     Mandal  App.  Supp.  Vol.  I7.r>. 
(1003),    I.    L.    i:.,   30   Cal.,    1 077,   and  B  Cooper  v.  Straher,  ubi  sup.  ;  Smith 

infra,  Pari   I,  •',  and  Pari  II.  v.  Baxter,  ubi  sup.  at  p.  145.     And  in 

1  See     Courtauld     v.     Legh    (1880),  Indie  the  aperture  admitting  the  light 

I..  I:.,  I  KmIi.,  120;   Cooper  v.  Straher  may  I"'  a  door  as  well  as  a  window, 

(1888),    40    Ch.     I)..    21;     Collis    v.  Bottlcwalla  v.  Bottlewalla  (1871),  8Bom. 

Laugher  (1804),  3  Ch.,  660  j    Smith  v.  II.  C,  <>.  C.  J.  al  p.  100. 
Baxlei  (1000),  2  Ch„   138  (1  13)  j    Colls  ''■  Smith  v.  Baxter,  ubi  sup. 
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the  light  is  being  enjoyed,  the  question  whether  or  not  the 
acquisition  of  the  easement  is  thereby  prevented  is  governed 
by  the  same  principles  as  would  be  applicable  to  a  similar 
state  of  facts  after  an  easement  of  light  had  been  acquired.1 

But  though  a  cessation  of  enjoyment  may  be  so  explained  No  easement 
as  not  to  defeat  the  acquisition  of  the  growing  right,  the  law  where  con. 
is    different   where   the   continuity   of  rightful   enjoyment    is  tinuity  of 
broken  by  periods  of  permissive  user.     This  was  the  case  of  joyment 
the  Monmouth  Canal  Co.  v.  Harford,2  where  Parke,  B.,  said  ^iodsoT 
"  The  issue  is,  whether  the  occupiers  of  the  closes,  of  right  and  permissive 
"  without  interruption,  have  had  the  use  and  enjoyment  for  Monmouth 
"  twenty  years,  as  they  insist,  under  this  issue,  therefore  they  Cj?na}(d°'  v' 
"  must  shew  an  uninterrupted  rightful  enjoyment  for  twenty 
"  years.     If  they  had  enjoyed  it  for  one  week,  and  not  for  the 
"  next,  and  so  on  alternately,  their  plea  would  not  have  been 
"  proved.     In  the  case  of  Bright  v.  Walker,3  lately  decided  in 
"  this  Court,  it  was  held  that  the  claimant  must  shew  that  he 
"  has  enjoyed  the  full  period  of  twenty  years,  and  that  he  has 
"  done  so  as  of  right,  and  without  interruption,  and  that  such 
"  claim  might  be  answered  by  proof  of  a  license,  written  or 
"  parol,  for  a  limited  period,  comprising  the  whole  or  part  of 
"  the  twenty  years." 

"  In  the  present  case,  the  permission  asked  for  and  given 
"  shews  that  the  occupiers  of  the  closes  did  not  enjoy  the 
"  way  '  as  of  right,'  and  also  that  they  do  not  enjoy  it  un- 
"  interruptedly." 

The  theory,  no  longer  admissible,  that  a  prescriptive  ease-  Prescription 
ment  was  not  to  be  regarded  as  founded  on  grant  presumed 
from  user  but  as  gained  by  the  user  itself,  gave  rise  to  the 
contention  that  the  provision  in  section  4  of  the  Prescription 
Act  4  relating  to  the  mode  of  reckoning  the  periods  of  enjoy- 
ment required  for  the  acquisition  of  the  particular  easement, 
was  not  to  be  construed  literally,  i.e.  as  "  next  before  the 
"  commencement  of  some  suit  or  action  in  which  the  claim  shall 

1  Smith  v.Baxter,  ubi  sup.  ;  Andrews  3  (1834)  1  C.  M.  &  R.,  211  ;  40  R.  R., 
v.  Watte  (1907),  2  Ch.,  500.                              53(5. 

2  (1834)  1  C.  M.  &  R.,  01-1  (631).  *  See  App.  I. 
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'have  been  brought  into  question  "  but  was  to  be  read  as  "  next 
"  before  the  act  complained  of." 

This  contention,  if  upheld,  would  have  enabled  the  servient 
owner  to  bring  his  action  after  the  expiration  of  the  twenty 
years'  user  provided  that  the  alleged  trespass  had  been  com- 
mitted within  that  period. 
Wright  v.  This    construction    was    definitely   rejected    in    Wriqld    v. 

TIT  Ml  .  tt  v  o 

Williams  l  and  subsequent  decisions  2  in  which  it  was  held  that 

an  action  brought  at  such  a  time  would  not  lie,  as  the  statute, 

being  an  Act  of  procedure,  must  be  construed  literally,  and  was 

intended  to  confer  after  the  specified  periods  of  enjoyment  a 

right  from  their  first  commencement  and  to  legalise  every  act 

done  during  their  continuance  in  exercise  of  the  right. 

The  commencement  of  the  suit  or  action  is  the  terminus 

of  the  periods  of  enjoyment  appointed  by  the  statute  for  the 

acquisition  of  the  right,  and  the  effect  is  that,  immediately 

upon  the  bringing  of  such  suit  or  action,  the  enjoyment  if  of 

the  required  character  and  length  shall  ripen  into  a  right.     If 

the  statute  did  not  then  come  into  operation,  there  would  be  a 

right  without  a  remedy. 

Right  created        The  right  is  created  upon  the  bringing  of  the  first  action 

"J?!11  ^n"gin.?  in  which,  by  reason  of  the  claim  having  been  brought  into 
01  the  first  suit  '      J  .     . 

or  action,  question,  it  becomes  necessary  for  the  person  claiming  such 
right  to  possess  it  for  the  purpose  of  his  action  or  defence. 

Thus,  in  any  subsequent  suit  or  action  to  enforce  the  ease- 
ment the  plaintiff  may  rely  on  an  enjoyment  under  the  statute 
ending  with  either  the  existing  suit  or  action  or  any  of  the 
previous  suits  or  actions. 
Cooper  v.  This  was  decided  in  Coojicr  v.  Hubbuck,3  where  the  question 

Httbbuck.  WftS  rajse(i  asi  t0  the  meaning  of  the  words  in  "  some  suit  or 
"  action  wherein  the  claim  or  matter  to  which  such  period  may 
"  relate  shall  have  been  or  shall  be  brought  into  question." 

The  construction  put  by  the  Court  on  these  words  was 
that  Hie  proof  of  user  required  to  be  shewn  under  the  statute 

1  (1838),  I  M.  A    U..  77.  IV.,  237. 

»  Richards  v.  Fry  (1838),  7  A.  &  !•:.,  »  (1802)  12  C.  B.  N.  S.,  458. 

698  ;    ll  ard  .    Robin    1 1848),  15  M.  A 
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is  only  necessary  in  the  first  suit  or  action  in  which  the  right 
is  contested,  and  that  it  is  not  correct  to  suppose  that  in  any 
succeeding  action  the  period  must  be  proved  to  have  been 
next  before  that  particular  action. 

The  right  asserted  and  established  in  the  first  action  is 
not  exhausted  by  those  proceedings  because  it  is  given  as  a 
right  inherent  in  the  land,  as  if  it  arose  by  grant,  not  as  by 
some  machinery  applicable  to  the  one  suit  or  action,  and 
which  cannot  go  beyond  the  period  of  the  existence  of  that 
suit  or  action. 

In  every  succeeding  action,  therefore,  the  right  is  proved 
by  the  judgment  in  the  first  action  where  the  claimant  gets 
recorded  evidence  of  his  title  which  by  virtue  of  the  statute  is 
conclusive  evidence  of  the  right. 

It  makes  no  difference  if  the  first  suit  or  action  never  goes 
to  trial  so  long  as  there  was  enough  in  the  actual  proceedings 
to  apprise  the  parties  that  the  claim  was  advanced,  so  that 
there  might  be  an  opportunity  of  litigating  upon  it.1 

If  this  is  done  the  claim  is  "  brought  into  question  "  under 
the  statute. 

This  construction  of  the  section  has  been  affirmed  by  the  Colls  v.  Home 
recent  decision  of  the  House  of  Lords  in  Colls  v.  Home  and  ag££*n& 
Colonial  Stores,  Limited,2  where  it  is  laid  down  that  until  the 
claim  is  thus  brought  into  question  no  absolute  or  indefeasible 
right  can  arise  under  the  Act,  however  long  the  enjoyment 
may  have  been.  Until  then  there  is  merely  an  inchoate  right 
which  has  not  ripened  into  a  title  under  the  Act.3 

There  are  certain  well-recognised  essentials  of  the  law  in  By  and 
relation   to   the   persons   by   and   against   whom   prescriptive  pff^LJ^  ° m 
easements  can  be  acquired,  which  may,  at  this  point,  be  con- easements  can 

, ,  .  t        ,  be  acquired. 

veniently  considered. 

Since  an  easement,  properly  so-called,  cannot  exist  except 
as  a  right  legally  appurtenant  to  a  dominant  tenement  and  as 


1  (18G2)  12  C.  B.  N.  S.,  456.  pp.  189,   190,  and  Hyman  v.   Van  der 

2  (1904)  App.  Cas.,  179.  Benjh  (1908),  1  Ch.,  107. 

3  See  per  Lord  Macnaghten,  IbiJ.  at 
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Question 
whether  a 

tenant  can 
acquire  pre- 
scriptive ease- 
ments. 

At  common 
law. 


Under  the 

Prescription 

Act. 


exercised  over  a  servient  tenement,  it  is  obvious  that  the 
persons  for  whose  benefit  and  to  whose  disadvantage  the 
right  and  the  correlative  obligation  have  respectively  come  into 
existence,  must  possess  rights  of  ownership  over  the  respective 
tenements.1 

Further,  it  is  one  of  the  essential  notions  of  a  prescriptive 
right  that  such  separate  ownership  must  be  in  fee.2 

Bearing  these  principles  in  mind  it  becomes  necessary  to 
consider  the  position  of  a  tenant  in  reference  to  the  acquisition 
of  prescriptive  easements. 

At  common  law  a  tenant  could  not  by  user  acquire  an 
easement  against  his  landlord,  or  another  tenant  of  the  same 
landlord,  or  as  between  himself  and  a  tenant  of  another  land- 
lord, because  such  a  result  would,  in  the  two  former  cases, 
be  a  violation  of  the  first  principles  of  the  relation  between 
landlord  and  tenant,3  and  also  because,  in  all  three  cases,  the 
whole  theory  of  prescription  at  common  law  was  against  pre- 
suming any  grant  or  covenant  by,  with,  or  to,  any  one  except  an 
owner  in  fee,  or  because,  in  other  words,  a  prescriptive  right 
must  be  claimed  as  appendant  or  appurtenant  to  land  and  not 
as  annexed  to  it  for  a  term  of  years.4 

The  same  considerations  are  applicable  to  easements  of  all 
kinds  under  the  Prescription  Act,5  but  with  this  exception, 


1  Wheaton  v.  Maple  &  Co.  (1803),  8 
c|,..  is;  Kilgowr  v.  Gaddes  (1904),  1 
K.  B.,  457. 

2  Ibid. 

ri  See  Gayford  v.  Moffati  (1808),  L.  R., 
■1  Ch.  App.,  133,  and  Ibid,  al  p.  L35, 
where  Cairns,  L.J.,  says,  "the  posses - 
"  sion  of  i  In-  tenant  "i  the  demised  Huso 
"  is  i  In-  possession  of  his  landlord  :  and 
"  ii  seems  to  be  an  ill  ter  \  Lolat  ion  of 
"  the  first  principles  of  the  relation  of 
"  landlord  and  tenant   to  suppose  that 

the  ti  nant ,  u  hose  occupat  ion  of  close 
'    the  i  iccupal  i I  his  landlord, 

could  by  i  hat  occupat  i<  >n  acquir 

. ,,.  hi  o  •  -i  cli  e  l '•..  also  belonging 
■    i . .   in  .   landlord."     See  a]  so   Outram 

.  Maude  (1881),  17  Ch.  D.,  391  j 
Bayley  v.  '/.-IT.  /,'.</.  Co.  (1884),  26 
cli.   It.  hi   p.    ill;    Kilgour  \ ,  Qaddi  t, 


nil/  sup.  ;  and  see  Derry  v.  Saunders 
(1919),  1  K.  H.,  22:5. 

4  Wheaton  v.  Maple  cf>  Go,  :  Kilgour 
v.  Gaddes,  ubi  sup.  But  in  the  case  of 
copyhold  land  although  the  weight  of 
authority  is  against  the  acquisition  of 
any  prescriptive  rights  by  one  tenant 
of  a  manor  over  tho  land  of  another 
tenant  of  the  manor,  it  seems  that 
rights  of  way  may  be  acquired  by  cus- 
tom of  any   particular  manor  in  favour 

of  portions  of  land  within  that  manor 
over  other  portions  of  land  iii  the  same 
manor,  and  that  SUOh  a  custom  may  be 
presumed     from     user,    on    the    j;r il 

that  a  legal  origin  is  to  be  presumed 
where  euch  an  origin  is  possible,  see 
Derry  v.  Saunders  (1919),  I  K.  B.,  223. 
u  \\  In  ni, hi  \ .  Maple  db  <  'o.,  ubi  sup. 
\ii.l  see  Derry  v.  Saunders,  ubi  sup, 
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that  by  virtue  of  the  omission  from  the  statu  to  of  the  words 
"  as  of  right  "  in  reference  to  an  easement  of  light,1  and  of  the  Easement  of 
inapplicability  of  section  8,2  a  tenant  can  acquire  a  prescriptive  lg 
easement  of  light,  either  against  his  own  landlord,  or  against 
a  tenant  under  the  same  or  a  different  landlord,3  provided  in 
the  two  latter  cases  he  can  establish  it  against  the  reversioner, 
but  not  otherwise,4  the  reason  for  such  proviso  being  the  well- 
recognised  principle  that  an  easement,  if  acquired  by  prescrip- 
tion, whether  under  the  statute  or  the  common  law,  must  be 
absolute  and  not  for  a  term  of  years.5 

A  termor  can  by  user  acquire  for  the  benefit  of  his  land- Against  whom 
lord  any  kind  of  easement  against  another  owner  in  fee  in  ^tmL-o  pre- 
possession.6   But  having  regard  to  the  provisions  of  section  8  scriptiveease- 
of  the  Prescription  Act  he  could  not  acquire  any  of  the  ease-  benefit  of  his 
ments  therein  mentioned  over  land  in  the  occupation  of  a  termor  landlord. 
under  another  landlord.7 

By  virtue  of  section  8  of    the  Prescription  Act,8  if    the  Disability 

,  p  i  •  i  i  under  s.  8  of 

property  upon,  over,  or   from   which,  any  way,  watercourse,  tjie  presci-ip. 
or  use  of  water  9  is  enjoj^ed  or  derived,  is  subject  to  a  term  for  tl0n  Act- 
life  or  of  years  exceeding  three  years  from  the  granting  of 
the  term,  the  time  of  such  enjoyment  is  excluded  in  the  com- 
putation of  the  period  necessary  to  gain  the  easement  in  case 


1  See  Wkeaton  v.  Maple  &  Co.  ;  Kil-  6  Kilgour  v.  Gaddes,  ubi  sup. 

gour  v.  Gaddes,  ubi  sup.  7  See   infra,    and    Bright   v.    Walker 

2  This  section  only  applies  to  ways,  (1834),  1  C.  M.  &  R.,  211  ;  40  R.  R., 
watercourses,  and  use  of  water,  see  636;  Wheatonv.  Maple  &  Co.,  ubi  sup.  ; 
infra  and  App.  I.  Kilgour  v.  Gaddes,  ubi  sup.     A  contrary 

3  Frewen  v.  Phillips  (1861),  11  C.  B.  view  appears  to  have  been  expressed 
N.  S.,  449  ;  Mitchell  v.  Cantrill  (1887),  in  Ireland,  see  Beggan  v.  McDonald 
37    Ch.    D.,    56;     Robson   v.    Edwards  (1878),  2  L.  R.  Ir.,  560. 

(1893),  2  Ch.,  146  ;   Wheatonv.  Maple  &  8  See  App.  I. 

Co.,  ubi  sup.  ;    Fear  v.  Morgan  (1906),  9  This   mode   of    expression    avoids 

2  Ch.,  406,  affirmed  sub  norn.  Morgan  the  confusion  of  terms  to  be  found  in 

v.  Fear  (1907),  App.   Cas.,   425.     And  s.  27  of  the  Indian  Limitation  Act,  IX 

see     Kilgour     v.     Gaddes,     ubi     sup.;  of  1908,  and  in  s.  16  of  the  Indian  Ease- 

Richardson  v.  Graham  (1908),  1  K.  B.,  ments  Act,  V  of  1882,  for  the  enjoyment 

39  ;  Mallam  v.  Rose  (1915),  2  Ch.,  222,  here  referred  to  is  obviously  not  of  an 

230,  231.  easement,  but  is  only  the  inchoate  en- 

4  Wheaton  v.  Maple  <t-  Co.  ;  Fear  v.  joyment  necessary  to  the  acquisition  of 
Morgan,  ubi  sup.  the  easement.     In  this  view,  the  use 

5  Wheaton  v.  Maple  <£•  Co.  ;  Kilgour  of  the  word  easement  in  the  Indian  en- 
v.  Qaddes,  ubi  sup.  actments  seems  hardly  accurate. 
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Extent  of  the 
disability. 


Effect,  of  the 
section. 


Prescription 
should  be 
reasonable 
, i ml  certain. 


the  claim  is  resisted  by  the  reversioner  within  three  years 
next  after  the  end  or  sooner  determination  of  such  term. 

And  this  statutory  disability  to  acquire  any  of  the  last- 
mentioned  easements  as  against  a  reversioner  holds  good 
equally  as  against  his  tenant,  and  whether  the  person  claiming 
the  easement  is  the  tenant  of  the  same,  or  of  a  different,  land- 
lord,1 and  proceeds  upon  the  ground,  already  mentioned,  that  a 
right  claimed  by  prescription  must  be  claimed  as  appendant 
or  appurtenant  to  land,  and  not  as  annexed  to  it  for  a  term  of 
years.2 

The  effect  of  the  statutory  provision  is  apparently  not  to 
unite  two  disconnected  periods  of  user,  namely,  the  user  prior 
to  the  excluded  period  and  the  user  subsequent  thereto,  but 
to  extend  the  period  of  the  continuous  enjoyment  which  is 
necessary  to  give  the  right,  by  so  long  a  time  as  the  land  is  out 
on  lease,  subject  to  the  proviso  contained  in  the  section.3 

Lastly,  it  is  of  the  essence  of  prescription  in  English  law, 
that  it  should  be  reasonable  in  its  nature  and  certain.4  A 
prescription  which  is  unreasonable  not  only  ought  not  to  be 
inferred  by  a  jury,  but  cannot  be  inferred  in  point  of  law.5 

On  this  ground  a  claim  of  a  prescriptive  right  in  the  owners 
of  one  close  to  enter  another  close  and  to  cut  down,  carry  away, 
and  convert  to  their  own  use  all  the  trees  and  wood  growing 
and  being  thereon  was  held  to  be  void.6 

So,  too,  it  has  been  held  that  a  right  to  take  out  of  a  close 


1  Bright  v.  Walker,  ubi  sup.  ;  Wheaton 
V.  Maple  <£•  Co.,  ubi  sup.  A  contrary 
view  appears  to  have  been  suggested  in 
Daniel  v.  Anderson  (1862),  ."Jl  L.  .1.  Ch., 
610  and  to  have  been  taken  in  the  Irish 
ol  Beggan  v.  M  Donald  (1878),  2 
L.  R.  [r.,  560,  and  Fahey  v.  Dwyer 
(1879),  I  L.  B.  Jr.,  271.  See  all  these 
discussed   in   Kilgour  v.   Oaddes, 

llbi     Sll/I. 

-  See  Wheaton  v.  Maple  <(•  Co.,  ubi 
tup,  ;  Kilgour  v.  Qaddes,  ubi  sup.  The 
[ndian  Basements  Act  follows  1 1  n  ■ 
i  i,  !<  hi  bmmon  Law  and  Prescript  ion 
Aii  in  i  in  respect,  r<  i"  t  Vbdur  Rabim, 
.1    in  Koyyammu  v,  Kultiammoo  (1010), 


I.  L.  R.,  42  Mad.,  5C7,  but  see  contra  per 
Phillips,  J.,  in  the  same  case  who 
thought  the  I.  E.  Act  went  further  and 
permitted  the  acquisition  of  prescrip- 
tive easements  for  a  limited  period. 

3  See  per  Parke,  B.,  in  Onley  v. 
Gardiner  (1838).  4  M.  &  W.,  500. 

4  Comyn's  Digest,  "  Prescription," 
K.  15  and  4,  cited  in  Lord  Chesterfield  v. 
Harris  (I (IDS),  2  Ch.  at  pp.  410,  4  12; 
Bailey  v.  Stephens  (1862),  12  C.  B.  N.  S. 

at,   p.    115. 

'■•  Per  Byles,  -T.,  in  Bailey  v.  Stepht  ns, 
nil',  sup, 
11   Bailey  v.  Stephens,  ubi  sup. 


(    445    ) 

so  much  clay  as  was  at  any  time  required  for  making  bricks 
at  a  kiln  and  at  all  times  of  the  year  could  not  be  claimed  by 
prescription  as  appurtenant  to  the  kiln,  and  was  unreasonable 
and  bad.1 

Similarly,  a  prescriptive  right  in  an  indefinite  number  of 
people  to  take  a  profit  &  prendre  without  stint  and  for  sale, 
which  must  lead  to  the  entire  destruction  of  the  property, 
is  altogether  unreasonable  and  cannot  be  maintained.2 

Upon  the  same  ground,  claims  by  way  of  easement  to 
the  exclusive  enjoyment  of  another's  property  have  been 
disallowed.3 

C. — Prescription  in  India. 

Before  the  Indian  Limitation  Act  IX  of  1871  came  into  Law  in  India 
force  the  law  of  prescription  in  India  was  the  English  law  jxli  i87i. 
prior  to  the  passing  of  the  English  Prescription  Act,4  with 
this  difference,  that  the  rule  of  immemorial  user  raising  a 
presumption  rebuttable  by  proof  that  no  grant  had  in  fact 
been  made  or  by  proof  of  grant  made  within  legal  memory, 
was  not  recognised.5 

Proof  of  uninterrupted  enjoyment  acquiesced  in  by  the 
servient  owner  for  a  period  not  exceeding  twenty  years  was 
considered  to  raise  a  presumption  of  grant  sufficiently  decisive 
for  the  Court  to  act  upon  unless  contradicted,  or  explained,  by 
proof  of  facts  legally  inconsistent  with  the  presumption.6 

1  Clayton  v.  Corby  (1843),  5  Q.  B.,  (1869),  3  B.  L.  R.,  O.  0.  J.,  18  ;  Bhuban 
415.  Mohan   Banerjee    v.    Elliott    (1870),    6 

2  Lord  Chesterfield  v.  Harris  (1908),  2  B.  L.  R.,  85;  on  appeal  to  Privy 
Ch.,  397  ;  (1911)  A.  C,  623.  The  right  Council  (1873).  12  B.  L.  R„  406  •  Ind. 
claimed  in  this  case  (i.e.  an  unlimited  App.  Supp.  Vol.  175  ;  Narotam  Bapu 
commercial  right  of  fishing  in  alieno  v.  67.  Pandurang  (1871),  8  Bom.  H.  C, 
solo)  was  not  claimed  as  a  right  in  O.  C.  J.,  69  ;  Ponnusaivmi  Tcvar  v. 
gross,  but  as  appurtenant  to  the  free-  Collector  of  Madura  (1868),  5  Mad.  H.  C, 
hold.  It  was  held  that  no  such  right  6.  The  English  Prescription  Act  is 
can  pass  as  appurtenant  to  land  by  not  applicable  to  India,  Joy  Prokash 
presumed  grant,  nor  can  long  con-  Singh  v.  Ameer  Ally  ( 1868),  9  W.  R.,  91. 
tinuous  enjoyment  raise  the  presump-  5  Bagram  v.  Khettranath  Karformah, 
tion  of  a  legal  origin.  ubi  sup. 

3  See  the  cases  cited  hi  note  5  on  6  See  the  cases  cited  in  tho  last  two 
p.  62,  supra.  footnotes,  and  Mudhoosoodun    Dcy  v. 

4  Bagram  v.  Khettranath  Karformah  Bissonath  Dcy  (1875),  15  B.  L.  R.,  361  ; 
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Actual  belief  of  prescription,  that  is,  enjoyment  during 
legal  memory,  or  of  a  grant  actually  made,  was  not  thought 
necessary  to  support  the  presumption,  so  that  as  a  jury  in 
England  was  directed  to  act  upon  a  presumption  arising  from 
user  of  the  necessary  character  and  for  the  necessary  period, 
so  a  judge  in  India  under  similar  circumstances  was  thought 
bound  to  find  the  existence  of  the  right,  unless  the  presumption 
was  rebutted.1 
Bagram  v.  As  was  said  by  Peacock,  C.J.,  in  Bagram  v.  Khettranaih 

Karformah.  Karformah  :  "  The  legal  unrebulled  presumption  of  a  grant 
"  no  more  depends  upon  the  actual  belief  of  its  existence  than 
"  the  legal  unrebutted  presumption  of  prescription  depends 
"  upon  the  actual  belief  that  the  right  has  been  enjoyed  from 
••  the  time  of  Richard  I."  2 

And  in  India  the  presumption  of  a  grant  could  only  be 
rebutted  in  the  same  way  as  the  presumption  of  a  lost  grant 
could  be  in  England.3 

Thus,  it  is  apparent  that  although  the  fiction  of  a  lost 
grant  may  have  been  considered  inappropriate  in  India  where 
there  arc;  no  juries  to  be  directed,4  yet  exactly  the  same  result 
was  attained  in  India  as  in  England  by  the  Judge  assuming 
the  function  of  a  jury  and  finding  the  existence  of  the  right 
claimed  upon  the  presumption  of  a  grant  derived  from  the 
necessary  enjoyment.5 
'•'  "-lh  (,t  As  regards  the  period  of  prescription  in  India,  the  Courts,  so 

enjoyment.  u,r  iLS  they  administered  the  law  of  easements  in  the  Presidency 
In  Presidency  tow  us,  appear  fco  have  followed  the  English  rule  of  twenty  years.0 
In  the  mofussil,  however,  the  law  was  in  an  uncertain  con- 
dition and  no  fixed  period  of  prescription  appears  to  have  been 
Bombay.        recognised  except  by  J5ombay  Regulation  V  of  1827,  applying 

/,•'///»/.   Koer  \.   Mod  HoBsein   (1880),  England. 

I.  I-  R.,  6Cal.,  :::»!  ;   7Cal.  J>.  It..  620;  '  Bagram  \.  Khettranaih  Karformah, 

7    I.    A.,    240  j     Janardan    Qaneeh    v.  ubi  sup.  at  p.  12. 

Ravji    Bhikaji    (1017),    I.    I..    R„   42  B  See  the  judgment  of  Peacock,  C.  J., 

Bora.,  288.  Ibid.,  ]>\>.  Hi  56. 

1   Uinmnii  \.  Khettranaih  Karformah,  '■  Bagram  \.  Khetlranath  Karformah  • 

ubi  sup.  Bhuban    Mohan    Banerjee    \.     Elliott; 

'■'■  B.  I..  It.,  o.  <'.  .1.  .it  i'.  I'.i.  Narolam  ):<ij"i   \.   <:.   Pandurang,  ubi 

J  /■•  •       <</''"     I'.,     I'reBcription     in  ■  "/'• 
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to  the  Bombay  mofussil,  which  required  thirty  years  fur  bhe 
acquisition  of  easements.1 

In  regard  to  tho  Bengal  mofussil  nu  particular  period  of  Bengal 
prescription  was  adopted,  the  Court  in  some  cases  inclining 
to  the  opinion  that  by  analogy  to  the  Indian  Limitation 
Act  XIV  of  1859  a  user  for  twelve  years  would  be  sufficient,2 
in  others  considering  that  the  circumstances  of  a  case  might 
be  such  as  to  warrant  the  Court  in  inferring  the  existence  of  a 
right  from  a  user  of  four  or  five,  or  six  years,3  in  others  refusing 
to  accept  a  user  for  four  or  five  years  as  sufficient  to  establish 
the  right,4  in  others  thinking  that  no  prescriptive  right  could 
be  acquired  in  less  than  twelve  years,5  in  others  declaring  that 
a  user  for  less  than  twelve  years  was  not  necessarily  fatal  and 
a  user  for  twelve  years  only  not  necessarily  conclusive,0  and  in 
others  that  proof  of  twenty  years'  user  was  not  indispensable 
to  the  acquisition  of  an  easement,  proof  of  well-established  and 
fixed  user  being  sufficient.7 

In  the  Madras  Presidency  there  was  the  same  uncertainty  Madias, 
regarding  the  period  of  prescription. 

The  Courts  appear  to  have  followed  no  fixed  rule,  but  in 
every  case  to  have  reserved  to  themselves  the  liberty  of  deter- 
mining  whether   user   of   the   necessary   character   had    been 


1  See  Anaji  Dattshet  v.  Morushet  4  HuroSoondareeDebiav.RamDhun 
Bapushet  (1865),  2  Bom.  H.  C,  351;  BJmttacharjee  (1867),  7  W.  R.,  276. 
Ponnusawmi  Tevar  v.  Collector  of  5  Kartick  Chundcr  Sircar  v.  Kartick 
Madura  (1869),  5  Mad.  H.  C.  at  p.  20  ;  Chundcr  Dey  (1869),  11  W.  R.,  522  ; 
Parmcshari  Prasad  Narain,  Singh  v.  Bijoy  Kcshab  Ray  v.  Obhoy  Churn  Ghosc 
Mahomed  Syud  (1881),  I.  L.  R.,  6  Cal.  (1871),  16  W.  R.,  198;  Krishna 
at  p.  615.  This  regulation  did  not  ap2sly  Chandra  Chuckcrbulty  v.  Krishna 
t'>  the  island  and  town  of  Bombay,  Chandra  Banik  (1869),  3  B.  L.  1!., 
which  was  subject  to  the  twenty  years'  A.  G.  J.,  211  ;    12  W.  R.,  76. 

rule,  Narotam  Bapu  v.  G.  Pandurang  *  Rupchandra  Ghosc  v.  Rupmanjari 

(1871),  8  Bom.  H.  C,  O.  C.  J.,  69.  Dasi  (1869),  3  B.  L.  R,,  A.  0.  J.,  325. 

2  Joy  Prokash  Singh  v.  Ameer  Ally  "  Bhugwaib  Chundcr  Chowdhry  v. 
(1868),  9  W.  R,,  91;  Mohim  Chundcr  Shaikh  Khosal  (1867),  7  W.  R.,  271. 
Chuckcrbutty  v.  Chundee  Churn,  Gooroo  But  a  finding  that  tho  exercise  of  an 
(1868),  10  W.  R.,  152.  And  sec  Doorga  casement  '•formerly"  is  sufficient  to 
Churn  Paul  v.  Pearee  Mohun  (1868),  9  establish  tho  right  is  not  one  that  can 
W.  I!.,  283.  bo  supported,  as  indicating  no  length 

3  Krishna  Mohan  Mookerjee  v.  of  time,  Krishna  Chandra  Chucker- 
Jagannath  Roy  Jogi  (1869),  2  B.  L.  R.,  butty  v.  Krishna  Chundra  Banik  (1869), 
A.  0.  J.,  323.  3  B.  L.  R.,  A.  C.  J.,  211  ;    12  W.  R.,  76. 
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exercised  for  a  sufficient  period  to  justify  the  finding  of  the 
right  claimed.1 
Character  of  Though  the  length  of  the  prescriptive  enjoyment  was  not 

enjoymen  .  governed  by  any  fixed  rule,  there  was  a  uniformity  of  decision 
in  the  Indian  Courts  that  the  character  of  the  enjoyment  should 
be  in  accordance  with  English  principles. 

Thus,  the  English  rule  of  uninterrupted  enjoyment,  and 
of  enjoyment  nee  clam,  nee  vi,  nee  precario  has  been  constantly 
recognised  and  applied  in  India.2 

Similar  recognition  was  given  to  the  English  rule  that 
there  can  be  no  enjoyment  "  as  of  right  "  during  unity  of 
possession  or  ownership,3  or  by  the  license  or  permission  of 
the  servient  owner.4 

Similarly,  it  has  been  held  in  India  that  user  for  any  number 
of  years  will  not  be  sufficient  to  confer  a  right  of  way  if  the 
user  is  periodically  interrupted  by  the  owner  resuming,  as 
occasion  requires,  the  exclusive  use  of  his  land,  and  that  the 
only  inference  to  be  drawn  from  such  user  is  that  it  is  per- 
missive.5 

So,  too,  the  English  rule  that  mere  non-user  for  any  parti- 
cular period,  at  any  particular  time,  during  the  prescribed 
period  of  acquisition  is  not  necessarily  fatal  if  the  non-user  be 


1  -Sec  Ponnuaawmi  Tevar  v.  Collector  Chunder  Jaleah  v.  Ram  Churn  Mookcr- 

of  Madura   (1869),  5  Mad.  H.  C,   6;  jee  (1871),  15  W.  R.,  212  ;   Joy  Doorga 

Subramaniya    v.    Ramchandra    (187:!),  Dossia  v.   Juggernath  Roy  (1871),    15 

1.  L.  R.,  1  Mad.  at  p.  338.  W.    R.,    295  ;     Heera    Lall    Kooer    v. 

-  Bagram     Khettranath     Karformah  Purmeasur  Koocr  ( 1871),  15  W.  R.,  401  ; 

( I  B69),  3  13.  L.  R.,  O.  C.  J.,  18  ;   Elliott  Secretary  of  State  for  India  v.  Mathu- 

v.  Bhoobun  Mohun  Bonnerjee  (1873),  12  rabai  (1889),  I.  L.  R.,  14  Bom.,  213. 
B.  J>.   R.,  406  ;    Ind.  App.  Supp.  Vol.  3  Obhoy      Churn     Dutt     v.      Nobin 

175;     Ponnueawmi    Tevar   v.    Collector  Chunder  Dull  (1868),  10  W.  R.,  298. 
of  Murium  (1869),   5   Mud.   H.   C,   6  ;  4  Moonahee  Zumeer  Ali  v.  Muaaamut 

Narotam     Bapu     v.     G.     Pandurang  Doorgabux    (1864),     1    W.    R.,    230; 

(187J ),  8  Bom.  II.  C,  O.  C.  J.,  69.     See  Ashootoah  Chuckcrbutty  v.  Teetoo  Holdur 

11I  0  Momiahrr  Zimurr  Ali  v.  Muaaamut  (lS(il),    Jan.     in    July,     \Y.     K.,     293  ; 

Doorgabux    (1864),     1    W.     K.,     230  ;  Aaker  v.  Bam  Manick  Roy  (1870),   13 

Oooroo Pershad Moyv. Byknuto Chunder  \V.  H.,  314;    Aukhoy  Coomar  Chucker- 

Boy    (1866),    6    W.    R.,    82;     MaUtk  butty  v.  MoUah Nobee  Nowaz  (1870),  13 

Jawad-ul-huq     \.     Ram     Prasad     Daa  \\  .    U.,    449;     Heera    Lall   Kooer    v. 

(1869),   3    B.    L.    1:.,    A.   c.   J..   281;  Purmeasur  Kooer  (1871),  16  W.  R.,  401. 
Asker  \.   /.'"/"    Manick  Ray  (ls7oj.  6  ■'  Aukhoy    Coomar    Chuckcrbutty    v. 

B.  1..  1:.,  A.  c  J.,  12 ;    13  \\.  R.,  3ll  i  Mollah  Nobee  Nowaz,  ubi sup. 
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capable  of  explanation  consistently  with  continued  enjoyment 
as  of  right  has  been  applied  in  India,  both  prior  to,1  and  under, 
the  Indian  Limitation  Acts.2 

So,   too,   under  the  general  law  of  prescription  in   India,  Easement 
easements    the    enjoyment    of    which    cannot    be    prevented,  v.'.'^ai,!,.1'" 
cannot  be  acquired,3  and  the  acquiescence  of  servient  "owner  is  Acquiescence 
an  essential  element  4  causing  the  presumption  arising  from of  servient 

owner. 

enjoyment  to  be  rebuttable  by  proof  that  the  owner  of  the 
servient  tenement  was  incapable  of  acquiescing  in  the  ease- 
ment, as,  for  instance,  that  he  was  an  infant,  or  that  he  had 
only  a  limited  interest.5 

And  since  acquiescence  depends  upon  a  knowledge  of  the 
growing  right  and  a  failure  to  resist  it,  it  follows  that  if  there 
is  no  knowledge,  actual  or  constructive,  one  of  the  essentials 
of  a  requisite  enjoyment  is  wanting. 

Accordingly,  in  any  particular  case  outside  the  Indian 
Limitation  Act,  the  question  may  arise  as  to  whether  there 
has  been  actual  or  constructive  knowledge  on  the  part  of  the 
servient  owner  from  which,  by  his  failure  to  interrupt,  acqui- 
escence can  be  presumed.6 

In  Bhuban  Mohan  Bcmerjee  v.   Elliott,7  a  distinction,   as  Bhuban 
bearing  on  this  question,  was  drawn  by  Chief  Justice  Couch  ,-ee  vJsUiott.' 
between    the    two    cases    of    the    servient    owner    being    in 

1  Bamsoonder  Burral  v.  Woomakant  4  Bagram  v.  Khettranath  Karformah 
Ohuckerbutty  (1864),  1  W.  R.,  217;  (1869),  3  B.  L.  R.,  O.  C.  J.,  18  ;  Bhuban, 
Oomar  Shah  v.  Rumzan  All  (1868),  10  Mohan  Bancrjcc  v.  Elliott,  ubi  sup.  ; 
W.  R.,  363.  s.   c.   on  appeal  to    Privy    Council,    12 

2  Mokoondonath    Bhadoory    v.    Shib  B.  L.  R.,  406  ;    Ind.  App.  Supp.  Vol. 
Chunder   Bhadoory    (1874),    22    W.    R.,  175;     Ponnusaivmi    Tevar  v.    Collector 
302  ;    Sheikh  Mahomed  Ansur  v.  Sheik  of  Madura  (1869),  5  Mad.  H.  C,  6. 
Se.fatullah    (1874),     22     W.     R.,     340;  5  Bagram  v ■.  Khettranath  Karjormah , 
Sham  Churn   Auddy  v.   Tariney  Churn  ubi  sup.  at  p.  53. 

Banerjee  (1876),  I.   L.   R.,    1   Cal.,   422  6  It   seems    that    under    the    Indian 

(430)  ;       Koylash     Chunder     Chose     v.  Limitation  Act  XV  of  1877  the  know- 

S, uniiiui  Chang  Baroie  (1881),  I.  L.  R.,  ledge   <>f   the   servient    owner   was   not 

7  Cal.,  132  ;    8  Cal.  I..  K..  281  :    Budhu  essential  to  the  acquisition  of  an  ease- 

Mandal     v.     Maliat     Mandal     (1903),  ment,  see  Arzan  v.  Rakhal  Chunder  Boy 

I.  L.  R.,  30  Cal.,  1077.  Chowdhry  (1883),  I.  L.  R.,  10  Cal.,  21  1. 

3  Bhuban  Mohan  Banerjee  v.  Elliott  and  infra.  Part  II.  This  would 
(1870),  6B.  L.  R.  at  p.  98;  Budhu  Man-  presumably  hold  good  under  the 
dal  v.  Maliat  Mandal  (1003),  I.  L.  R.,  present  Act,  IX  of  1008. 

30  Cal.  at  p.  1082.  "•   (1870)  6  B.  L.  K.,  85. 


P.E. 
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possession,  and  out  of   possession,  of   the   servient  tenement 
during  the  period  of  acquisition. 

That  was  a  case  in  which  the  plaintiffs  sued  to  enforce  the 
removal  of  an  obstruction  to  their  alleged  rights  to  light  and 
air,  and  one  of  the  matters  for  determination  was  whether  the 
owner  of  the  servient  tenement  could  be  said  to  have  had 
knowledge  of  the  plaintiffs'  enjoyment  so  as  to  have  acquiesced 
in  the  acquisition  of  the  easements. 

It  was  proved  in.  evidence  that  the  servient  tenement  had 
for  some  years  during  the  alleged  prescriptive  period  belonged 
to  one  Eajah  Eamchand  from  whom  the  defendants  subse- 
quently purchased,  that  whilst  the  Eajah  was  owner  he  had 
never  been  in  possession  and  that  the  property  had  been  let 
out  to  tenants  from  whom  rent  was  collected  periodically  by 
the  Eaj  ah's  gomasta. 

In  reviewing  the  authorities,  the  Chief  Justice,  while 
agreeing  that  if  the  servient  owner  is  in  possession  of  the 
servient  tenement  during  the  prescriptive  period  he  must  be 
taken  to  have  knowledge  of  the  growing  right,  and  that  his 
knowledge  is  proof  of  acquiescence  if  he  fails  to  interrupt, 
considered  the  law  to  be  otherwise  if  the  servient  owner  was 
out  of  possession. 

In  that  case  he  thought  that  if  there  was  no  direct  evidence 
of  his  knowledge  of  the  enjoyment,  it  became  a  question  for 
determination  whether  from  the  circumstances  of  the  case 
and  the  nature  of  the  easement  enjoyed,  knowledge  might 
fairly  be  presumed. 

Applying  this  view  of  the  law  to  the  proved  facts,  the 
Chief  Justice,  Markby,  J.,  concurring,  came  to  the  conclusion 
llmt  the  evidence  was  insufficient  to  raise  an  implication  of 
knowledge  on  the  part  of  the  owner,  and  deciding  the  question 
of  acquiescence  in  favour  of  the  defendants  on  this  ground, 
dismissed  I  he  plaintiffs'  suit. 

On  appeal  to  the  Privy  Council  this  judgment  was  affirmed, 
but  on  a  different  ground.1 


1    Elliott   v.Bhoobun    Mohan    Bonnerjet    (1873),    l -'   B.    I-.   R„    t06  j    [nd.  App. 
Bupp.  Vol.  i  i  i. 
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Their  Lordships  of  the  Privy  Council,  however,  said  that  Constructive 
if  it  had  been  necessary  to  decide  the  case  on  the  question  of  ktlowledSe- 
acquiescence,  they  would  have  desired  to  hear  further  argu- 
ment., as  they  were  by  no  means  satisfied  that  knowledge  on 
the  part  of  the  agent,  who  acted  for  the  Eajah,  collected  his 
rents,  and  was  entrusted  with  the  authority  of  fixing  their 
amount,  would  not  be  constructive  knowledge  on  the  part  of 
the  Eajah,  sufficient  to  satisfy  the  exigence  of  proof  on  the 
part  of  the  plaintiffs.1 

Before  leaving  the  subject  of  acquiescence  there  remains  Question 
to  be  considered  the  further  question  whether  when  there  has  ^wledt'e  of 
been  an  enjoyment  for  twenty  years,  and  knowledge  by  the  servient 
owner  of  the  servient  tenement  for  only  a  part  of  that  time,  necessary  for 
a  grant  ought  to  be  presumed.  whole  pre- 

This  does  not  appear  to  have  been  ever  expressly  decided,  period. 

In  Bhuban  Mohan  Banerjee  v.  Elliott,2  Couch,  C.J.,  took  the  Blmban 

,1     ,  ,  .  ,         •  ,        ., ,  ■    Mohan  Bam  r 

view  that,  as  twenty  years    enjoyment  with  acquiescence  is  „-eev>  EUioU 

necessary,   there  must   be   knowledge  for   the   whole  of  that 

period,  and,  at  any  rate,  if  the  knowledge  were  for  a  lesser 

period,  it  would  be  a  question  for  the  jury  whether  there  was 

a  grant,  and  not  a  presumption  which  they  ought  to  make.3 

If  the  acquiescence  of  the  servient  owner  for  twenty  years 
is  necessary,  it  would  certainly  appear  to  follow  that  proof  of 
want  of  knowledge  on  his  part  for  any  portion  of  that  period 
would  be  fatal  to  the  prescriptive  right. 

It  was  decided  prior  to  the.  Indian  Limitation  Acts  that,  Effect  of 

where   a  month   before   the  expiration  of  twenty  years,   the  begun  before 

servient  owner  had  given  notice  of  his  intention  to  interfere  but  not com- 

with  the  enjoyment  and  raise  an  obstruction  and  in  pursuance  after,  expira 

of  such  notice  commenced  the  erection  of  a  building  which  did  tlon  of  twent>' 

°  years. 

1  12  B.  L.  R.  at  p.  409  ;  Ind.  App.  opposing  the  claim,  and  their  agents, 
Supp.  Vol.  at  p.  179.  during    the    whole    time    that    it    was 

2  (1870)  (J  B.  L.  R.  at  p.  98.  exercised,  seems  to  be  opposed  to  this 

3  A  dictum  of  Parke,  B.,  in  Bright  v.  view,  but  Couch,  C.J.,  thought  that 
Walker  (1834),  1  0.  M.  &  R.  at  p.  219  ;  some  words  had  been  omitted  in  the 
40  R.  R.  at  p.  544,  that  one  of  the  ways  report,  and  that  the  particular  passage 
in  which  the  claim  to  a  right  of  way  may  should  have  run  "•during  the  whole  or 
be  defeated  is  by  proof  of  the  absence  part  of  the  time  it  was  exercised  " 

or  ignorance  of  the  parties  interested  in 
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not  actually  amount  to  an  obstruction  until  alter  the  expiration 
of  such  period,  enjoyment  with  the  acquiescence  of  the  servient 
owner  for  twenty  years  could  not  be  presumed  and  no  easement 
had  been  acquired.1 

Part  II. — Under  the  Indian  Limitation  Acts. 

Legislation  in  Prior  to  the  year  1871  the  only  enactment  in  India  relating 
i87iapn0lt°  t°  ^ne  acquisition  of  easements  by  long  enjoyment  is  to  be 
Bombay  found  in  Bombay  Regulation  Y  of  1827  which,  as  already 
oUsVt.  U  observed,  applied  to  the  Bombay  mofussil  only,  and  prescribed 
thirty  years  as  the  necessary  period  of  enjoyment. 

It  was  not  until  1871  that  any  Act  of  general  application 
was  passed. 
Indian  Limi-         This   was   the    Indian   Limitation   Act    IX   of    1871.2     It 
!rfl87LCt  1X  extended  to  the  whole  of  British  India  and  received  the  assent 
of  the  Governor- General  on  the  24th  of  March,  1871. 
It  repealed  Bombay  Regulation  Y  of  1827. 
Repealed  by  It  continued  in  force  until  the  19th  of  July,  1877,  when  it 

fs^teeU      ^vas  repealed  by  the  Indian  Limitation  Act  XV  of  1877.3 
repealed  by  rjhe   latter   Act   has   itself   been  repealed    by   the    Indian 

1908.  Limitation  Act,  IX  of  1908,  now  in  force. 

In  relation  to  easements  Act  IX  of  1908  extends  to  such 
parts  of  British  India  as  do  not  fall  within  the  scope  of  the 
Indian  Easements  Act  Y  of  1882,  namely,  to  Bengal,  Assam, 
the  Punjab,  and  Upper  and  Lower  Burma.4 
Provi  ion   ol  The  provisions  of  the  Act  directly  relating  to  easements  are 

fgoVrelating  to  '"'  ,""ll<1  '"  section  2  (;5)>  sections  26,  27  and  29  (3),  and 
rticles  :!•'».  :!7.  and  88  of  the  first  schedule. 
It  should   be  observed   that  these  articles  apply  only  to 
,-uii  -  for  compensation  tor  disl  urbance  of  easements. 


1   Elliott  v.h} bun  Mohun  Bonnerjei  notice,    and     the    knowledge    of    tlio 

(is::!).   I-   B.   I-.   I:..    106  i    I  ■  ■•  I .  App.  servient  owner  is  immaterial,  see  infra, 

Supp.    Vol.    176.     Bui    query    whether  Pari   II. 

this  would  !"■  Bumcienl  t"  prevent   On-  -   For    its    provisions,    sei    Chap.    1, 

acquisition  <>f  the  easement   under  the  Pari   II,  E,  and  App,  [I, 

tatutorj    law,    tinder    which  :i   For    its    provisions,    see    Chap.    I, 

iln   interruption  to  I"'  fatal  tnu  I    have  Pari  II,  E,  and  App.  [II. 

been  submitted  to  i"i   one  year  aftei  '  s<<  Chap.  I,  Part  ill. 
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Apart,  therefore,  from  the  apparent  effect  of  section  2G  on 
the  question  of  limitation  and  so  far  as  regards  suits  for  in- 
junctions 1  to  restrain  the  disturbance  of  easements,  it  has  been 
held  that  in  the  absence  of  any  express  provision  in  the  Act  in 
this  behalf,  article  120  is  applicable  to  such  suits.2 

Section  2  (5),  corresponding  to  s.  3  of  Act  XV  of  1877,  has  Section  2  (5). 
already  been  considered  in  connection  with  the  fusion  of 
'profits  d  prendre  in  easements,3  and  in  this  respect  it  is  here 
sufficient  to  observe  that  by  the  definition  of  easement  therein 
contained,  the  Legislature  has  given  a  wider  meaning  to  the 
term  easements  than  that  which  is  to  be  found  in  English  law.4 

Articles  36,  37,  and  38  are  dealt  with  elsewhere  on  the  Arts.  36,  37, 
question  of  limitation.5 

The  provisions  of  the  Act  which  remain  to  be  discussed 
here  are  those  contained  in  sections  26  and  27. 

Section  26,  sub-section  (1),  provides  as  follows  : — •  Section  2C, 

"  Where  the  access  and  use  of  light  or  air  to  or  for  any  "8'  *  '' 
"  building  have  been  peaceably  enjoyed  therewith,  as  an  ease- 
"  ment,  and  as  of  right,0  without  interruption,  and  for  twenty  - 
"  years,  and  where  any  way  or  watercourse,  or  the  use  of 
"  any  water,  or  any  other  easement  (whether  affirmative  or 
"  negative)  has  been  peaceably  and  openly  enjoyed  by  any 
"  person  claiming  title  thereto  as  an  easement  and  as  of  right, 
"  without  interruption  and  for  twenty  years,  the  right  to  such 
"  access  and  use  of  light  or  air,  way,  watercourse,  use  of  water, 
"  or  other  easement  shall  be  absolute  and  indefeasible." 

"  Each  of  the  said  periods  of  twenty  years  shall  be  taken  to 

1  Preventive  relief  by  injunction  is  Mullah  v.  Halway  (1895),  I.  L.  R.,  23 
regulated   by  the   Specific   Relief  Act,        Cal.,  55. 

I  of  1877,  ss.  52-57,  see  App.  V,  and  by  5  See   Chap.   T,   Part   II,   E   and   F; 

the  Indian  Easements  Act,  V  of  1882,  Chap.  XI,  Part  III  (5),  and  App.  IV. 
s.   35,  App.  VII.     See  also,  Chap.  XI,  «  Cf.   s.    15   of  the   I.   E.  Act,    V  of 

Part  III  (4).  1882,    from    which    the    words    "  as    of 

2  See.  Chap.  XI,  Part  III  (5),  and  right  "  are  omitted,  and  see  supra, 
App.  IV,  and  Kanahasabai  v.  Muttu  Part  I,  B,  for  a  similar  omission  from 
(1890),  I.  L.  R.,  13  Mad.,  445.  the   English   Prescription    Act    and   for 

3  See  Chap.  I,  Pari   I.  the  effect  of  such  omission  as  regards 

4  Chundee  Chum  Hoy  v.  Shib  the  acquisition  of  an  easement  of  light 
Chunder    Mundul    (1880),    I.     L.     R.,  by  a  tenant,  and  see  further  infra. 

5  Cal.,  945  ;    6  Cal.  L.  R.,  269  ;    Dukhi 
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"  be  a,  period  ending  within  two  years  next  lief  ore  the  institu- 
"  tion  of  the  suit  wherein  the  claim  to  which  such  period 
"  relates  is  contested." 

Bub-section  (2)  provides  as  follows  : — ■ 

"  Where  the  property  over  which  the  right  is  claimed 
"  under  sub-section  (1),  belongs  to  government,  that  sub- 
"  section  shall  be  read  as  if  for  the  words  '  twenty  years  '  the 
"  words  '  sixty  years  '  were  substituted."  l 

"  Explanation.- — Nothing  is  an  interruption  within  the 
"  meaning  of  this  section,  unless  where  there  is  an  actual  dis- 
"  continuance  of  the  possession  or  enjoyment  by  reason  of  an 
"  obstruction  by  the  act  of  some  person  other  than  the  claimant,2 
"  and  unless  such  Obstruction  is  submitted  to  or  acquiesced  in 
"  for  one  year  after  the  claimant  has  notice  thereof  and  of  the 
"  person  making  or  authorising  the  same  to  lie  made." 
Corresponds  Section  26,   sub-section  1    corresponds  with  section  20  of 

ActhxV2of0f   Act  XV  of  1877  and  section  27  of  Act  IX  of  1871,  and  is  in  the 

1877  and  s.  ^    sam0  terms. 

of  1871.  The  draughtsmen  of  Act  IX  of  1871  appear  to  have  had 

notation  of     the  English  Proscription  Act  before  their  eyes,3  but  they  have 

["ill","  ^;'t"ut"0only  partially  reproduced  its  provisions  in  a  section  which  in 

the  English    some  important  respects  is  a  materially  altered  version  of  the 
Prescription     ^      ,.  ,      ,        , 
v  t,  English  statute. 

[ndian  Limi-        From  the  corresponding  provisions  of  all  three  Acts  it  will 

tation  Acts,    foe  observed  that,  unlike  the  English  Act,  which  does  not  apply 
unlike  Pre-  •  .     .       .         7  ,.  .  . 

scription  Act,  to  air,4  the  Indian  Limitation  Acts  place  light  and  air  on  the 
pkfsKga*     aame   footing.5     This  result   is  no  doubt  attributable  to  the 

and  air  'in  ° 

un<  1  footing,  evident  desire  of  the  [ndian  Legislature  to  favour  the  acquisition 

1  This  follows  the  last  clause  of  s.  16  owner"  and  "Cessation  of  enjoyment 

,,1    the    Indian   Basements    Art,  V   of  through  interruption." 
1882,   see    App.    VII,   and   settles   the  :|  's'"   Subramaniya  v.   Ramachandra 

,  onflicl  of  opinion  between  the  Calcutta  (1877),  I.  L.  R.,  1  Mad.  at  p.  337. 
and     Bombay     High    Courts    on    the  '  Though    where   a    right    to   air    is 

Bubject.     Set     Notes    on    Clauses    an-  olai I    through    a    definite    aperture 

■  i    io    Statement   of   Objects   ami  or  channel  it  seems  it  may  be  an  ease- 

1     1  oim,Oa  etu  oj  India,  1908,  Pari  V,  men!    within  s.   2  of  tin-   Prescription 

p.  jii.     And  8C1  further  infra.  Aot,  see  Gale  on  Easements,  9th   I'M.. 

:'  '1 1. 1    corresponds  with  Hi"  English  at  p.  311. 
rule,    et    upra,  Pari  [,  B,  under  "  What  5  Delhi  and   London   Bank   v.   Hem 

1     interruption    by    servient  Lall  Dutt  (1887),  I.  L.  R.,  14  Cal.,  839. 
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of  the  right  to  air  at  least  as  much  as  the  acquisition  of  the  right 
to  light.  Tho  same  intention  is  to  bo  found  in  tho  cone- 
Sponding  and  other  sections  of  tho  Indian  Easements  Act.1 

In  the  caso  of  the  Delhi  and  London  Bank  v.  Hem  Lull  Delhi  and 
Dutt*  it  was  contended  in  argument  for  tho  plaintiff  that  tho  £°™^  gg* 
effect  of  the  words  "  absolute  and  indefeasible  "  taken  with  the  Dutt. 
preceding  language  of  the  section  was  to  enlarge  the  extent  and 
operation  of  easements  of  light  and  air  so  as  to  entitle  the 
owner  to  relief  on  proof  of  any  interference  with  the  exact 
amount  of  light,  and  air  enjoyed  by  him  during  the  prescriptive 
period,  but  it  was  held,  in  accordance  with  a  similar  decision 
under  the  English  Prescription  Act,3  that  such  was  not  the 
offect  of  the  section,  the  object  of  the  Indian  Limitation  Act, 
like  that  of  the  English  Act,  being  not  to  alter  the  pre-existing 
law  in  that  respect,  but  merely  to  provide  another  and  more 
convenient  mode  of  acquiring  such  easements.4 

All  three  Acts  reproduce  the  English  rule  of  twenty  years'  Character  and 
uninterrupted  enjoyment  nee  vi,  nee  clam,  nee  precario.5  enjoyment 

Hence,  enjoyment  "  as  of  right  "  is  as  necessary  under  the  required  by 

i.i  11..  •  .  •      r  the  Acts- 

section  as  under  the  general  law  ot  prescription.0 

Thus,  it  has  been  decided  in  Bombay  that,  though  a  right 

of  free  pasturage  has  always  been  recognised  by  Government 

as  belonging  to  certain  villages  and  must  be  taken  to  have 

been  acquired  by  custom  or  prescription,  such  right  does  not 

necessarily  confer  a  right  of  pasturage  on  any  particular  piece 

of  land  (although  it  may  confer  the  right  of  having  sufficient 

land  set  apart  for  the  purposes  of  the  village),  and  in  the 

1  See  ss.  15  and  28,  App.  VII,  and  Churn  Roy  v.  Shib  Chunder  Mundul 
Chap.  Ill,  Part  I,  and  Esa  Abbas  Suit  (1880),  I.  L.  R.,  5  Gal.,  945  ;  6  Cal., 
v.  Jacob  Haroon  Sait  (1909-10),  I.  L.  R.,  L.  R.,  269  ;  Lutchmeeput  Singh  v.  Sada- 
33  Mad.,  327.  ulla  Nushyo   (1882),   I.   L.    R.,    9  Cal., 

2  (1887)  I.  L.  R„  14  Cal.,  839.  698;     Secretary  of  State  for  India  v. 

3  Kelk  v.  Pearson  (1871),  L.  R.,  6  Ch.  Mathurabhai  (1889),  I.  L.  R.,  14  Bom., 
App.,  809;  see  also  Colls  v.  Home  and  213;  Chunilal  v.  Mangaldas  (1891), 
Colonial  Stores,  Ltd.  (1904),  App.  Cas.,  I.  L.  R.,  16  Bom.,  592.  An  enjoyment 
179.  which  is  incapable  of  prevent  ion  is  a 

4  As  to  the  extent  and  operation  in  bar  to  tho  acquisition  of  an  easement, 
this  respect  of  easements  of  light  and  Budhu Mandal v. Maliat  Mandal  ( 1903), 
air,  see  Chap.  Ill,  Part  I.  I.  L.  R.,  30  Cal.,  1077  (1082). 

5  See  Subramaniya  v.  Ramachnndra  6  .See  the  cases  last  cited. 
(1877),  I.  L.  R.,  I  Mad.,  335  ;    Chundee 
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absence  of  special  circumstances,  user  by  the  villagers  is 
referable  to  the  general  right  and  cannot  be  treated  as  user 
"as  of  right  "  in  relation  to  a  claim  to  a  particular  right  of 
pasturage.1 

The  view  has  recently  been  expressed  that,  in  India,  the 
question  whether  the  enjoyment  for  the  necessary  period  has 
been  "  as  of  right  "  must  depend  not  only  on  the  circumstances 
of  each  particular  case,  but  also  on  the  habits  of  the  Indian 
people.  Thus,  circumstances  from  which  in  England  a  proper 
and  legitimate  user  might  be  inferred  might  not  rightly  found 
a  similar  presumption  in  India.2 

It  is  essential  to  enjoyment  "  as  of  right  "  and  "as  an 
easement  "  that  there  should  be  an  adverse  exercise  of  the 
growing  right  against  the  servient  owner  ;  thus,  there  can  be 
no  such  enjoyment  during  unity  of  possession.3 

If  a  particular  right  is  claimed,  not  as  an  easement,  but  bjr 
virtue  of  ownership  of  the  land  itself  supported  by  evidence  of 
immemorial  user,  and  the  suit  fails,  such  evidence  will  not  in 
a  second  suit  be  sufficient  to  prove  an  enjoyment  "  as  of  right  " 
and  "  as  an  casement. "  as  distinguished  from  a  right  of  owner- 
ship. Evidence  adduced  to  prove  enjoyment  as  owner  cannot 
be  relied  on  to  prove  enjoyment  "  as  an  easement."  4 
Meaning  of  The  true  meaning  of  the  words  "  as  of  right  "in  section  27 

the  words  "aa    f  A  t  IX  of  mi        d  in  section  26  0f  Act  XV  of  1877  (to  both 
of  eight     in  x 

of  which  sections,  section  26  (1)  of  Act  IX  of  1908  corresponds) 

has,  in  1  he  case  of  an  affirmative  easement  such  as  a  right  of  way, 

been  held  to  be,  not  "  user  without  trespass,"  but  "  user  as  the 

rtioD  of  a  right."6     H'  they  were  intended  to  mean  "user 

without   trespass"  it  is  difficult  to  see  how  affirmative  ease- 

ments  could  be  acquired,  because  the  enjoyment  of  a  growing 


reference  t" 
pari  Lcular 
i-.'i  jements. 


1  Secretary    "f   State    fur    India    v. 
Mathurabai,  "'><  sup. 

-    Khoda     BuX     v.     Shaikh      In  mill  in 

(1904),  BCal.  W.  '<..  '■•■■'■>■ 

"■    \I0dhoo800dun    Dey    v.  Bissonauth 
Dey  (Int..).  15  I'..  I.,  i:..  361. 

1  '  'hunilal     \.      Mangalda  i     ( 189)  i. 
I.   I.,   i:..   L6  Bom.,  .mil'.     Bui  set   thi 
plained    and    distinguished    in 


Narendra  Nath  Barari  v.  Abhoy  Charan 
Chattopadhya  (1907),  1.  L.  R.,  34  Oal., 
01  ;  and  commented  on  in  Konda  v. 
Ramasatni(l9l4  16),I.  L.R.,  3SMad.,  1. 
Enjoyment  "  as  an  easement  "  il<»'s  not 
mean  "  enjoymeni  in  the  assertion  of  a 
••  claim  lo  an  easement,"  Ibid. 

5  Alimooddeen  v.   Wuzeer  AH  (1874), 
l':;  W.  R.,  52. 
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affirmative  easement  consists  in  reality  of  repeated  acts  of 
trespass  on  the  land  of  an  adjoining  owner. 

It  has  been  decided  that  under  section  2G  of   Act  XV  of 

1877,  enjoyment  of  light  and  air  in  order  to  be  "  as  of  right  " 
and  to  result  in  the  acquisition  of  an  easement  must  be  open 
and  manifest,  not  furtive  or  invisible.1 

The  enjoyment  must,  as  has  already  been  observed,  be  the 
enjoyment  as  it  were  of  an  owner,  who  is  content  to  enjoy  his 
rights  openly  because  he  has  no  object  in  concealing  his  enjoy- 
ment of  them. 

Since,  under  the  Limitation  Acts,  it  is  essential  that  tho 
enjoyment  should  be  "  as  of  right,"  it  is  clear  that  permissive 
user  is  as  fatal  to  the  acquisition  of  easements  under  the  present 
law  as  under  the  former  law.2 

It  is  also  important  to  observe  that  whilst  the  Indian  Limi-  Enjoyment 
tation  Acts  make  enjoyment  "  as  of  right  "  a  necessary  factor  in  ^s^ed1  by 
the  acquisition  of  all  easements,  an  express  exception  in  this  the  Indian 
respect  arises  under  the  English  Prescription  Act  in  favour  of  Acts  fur  the 
easements  of  light  and  under  the  Indian  Easements   Act,  Y  of  acquisition  of 

°  .  all  easements. 

1882.  in  favour  of  easements  of  light  or  air,  and  of  support,  „       .. 

«  cr  Exception  in 

inasmuch  as  in  section  3  of  the  English  statute,3  and  in  the  first  English  Pre- 
two    paragraphs    of    section    15    of    the    Indian    Act,4    which  ^PindianC 
respectively  prescribe  the  quality  of  enjoyment  necessary  to  Easements 
gain  such  easements,  the  words  "  as  of  right  "  are  omitted. 

The  result   is  that  whereas  under    the  English    statute 5  Effect  on  a 
and  the  Indian  Easements  Act  respectively,  a  tenant  can  by  JjJJJjJgrf 
virtue  of  such  omission  acquire  for  his  own  benefit  an  ease-  acquisition, 
ment  of  light,  or  air,  or  of  support,  subject,  as  regards  the 
latter  Act,  to  the  provisions  of  section  12,  third  paragraph,6 
and  of  section  16,7  he  cannot  do  so  under  the  Indian  Limita- 
tion Acts,8  since  the  principles  which  govern  the  relation  of 

1  Mathuradas  v.  Bai  Amthi  (1833),  8  See  Krishna  v.  V encatachella  (1872), 
I.  L.  R.,  7  Bom.,  522.  7  Mad.  H.  C,  60  (64)  ;    Udit  Singh  v. 

2  See  supra,  Part  I,  C.  Keshi  Ram  (1892),  I.  L.  R.,  14  All.,  185  ; 

3  See  App.  I.  Jeenab  All  v   Allaladdin  (1896),  1  Cal. 

4  See  App.  VII.  \V.  N.,  151  ;  Mani  Chunder  Chuckerbutty 

5  See  .supra,  Part  I,  B.  v.  Baikanta  Nath  "Biswas  (1902),  1.  L.  P., 
G  See  Chap.  VI,  Part  I,  and  App.  VII.  29  Cal.,  363  ;  6  Cal.  W.  X.,  LXXVI. 
7  See  infra,  Part  III,  and  App.  VII.  The  samo  disability  applies  to  tenants 
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Meaning  of 
"without 
interruption. ' 


Under  Limi- 
tation Acts 
actual  know- 
ledge of 
sen  Lentowner 
apparently 
sential. 


landlord  and  tenant  and  require  that  an  easement  shall  be 
absolute,  would  preclude  the  enjoyment  from  being  "as  of 
right."  i 

A\  ith  reference  to  the  requirement  that  the  enjoyment 
■conferring  the  right  should  be  "without  interruption,"  it  has 
repeatedly  been  held  that  unavoidable  interruption  in  the 
user  of  such  rights  as  are  limited  in  their  exercise  to  a  par- 
ticular period  or  season  of  the  year,  such  as  a  right  of  passage 
by  boats  in  the  rainy  season,  is  not  an  interruption  which  is 
fatal  to  the  acquisition  of  the  easement.2 

Further,  it  has  been  held  that  the  exercise  of  the  right  to 
cause  river  water  to  flow  across  the  servient  tenement  on  to 
the  dominant  tenement  for  the  purpose  of  irrigation  need  not 
be  continuous,  provided  it  has  been  exercised  for  the  statutory 
period  during  seasons  of  drought,  when  it  could  be  taken 
advantage  of.3 

It  has  been  seen  that  in  England,  and  under  the  law  in 
India,  prior  to  the  Indian  Limitation  Acts,  the  knowledge  of 
the  servient  owner  is  an  essential  condition  to  the  acquisition 
of  an  easement  against  him.  But  under  the  Indian  Limita- 
tion Acts  the  law  appears  to  be  different. 

It  had  been  decided  by  the  Calcutta  High  Court  that  the 
Indian  Limitation  Act  XV  of  1877,  under  which  easements  were 
then  usually  acquired,  had  nothing  to  do  with  prescription  or 
the  presumption  of  a  grant,  and  that  though  the  conditions,  as 
prescribed  by  the  Act,  governing  the  acquisition  of  easements 
were  in  the  main  the  same  as  those  which  governed  the  acquisi- 
tion of  easements  by  prescription,  yet  there  was  nothing  in  the 
Act  which  rendered  the  knowledge  of  the  servient  owner 
necessary  bo  the  acquisition  of  the  right,  or  referred  the  twenty 


with  permanent  rights,  Mani  Chunder 
Ohuckerbulty  v.  Baikanta  Nath  Biswas, 
ra,  Part  I,  B,  for  •■  Bimilar 
'h  ability  under  i  he  common  Ian . 

1  See  tli'-  eases  Is  il  oited,  and  supra, 
Pari  i,  !'•. 

'a/nuoonder  Bural  v.  Woomakant 
(  huekerbutly  ( 1864),  l  W.  R.,217;  Oomer 
shut,  v.  Bam  ",,    \u  1 1  S68),  10  W.  R 


363  ;  Mokoondonath  Bhadoory  v.  SAift 
Chunder  Bhadoory  (187 4),  22  W.  K.,302; 
Shaikh  Muhomed  Ansar  \.  Shaikh  Seja- 
toolldh  (1874),  22  W.  R.,  340;  Koylash 
<  'hunder  Ohose  \ .  Sonalun  t  limn/  Barooie 
(1881),  I.  I-.  R.,  7  Oal.,  132 ;  8  (Jul., 
I-    R.,  281. 

■'  n, i, Ihii   Mandal  v.   Maliat   Mandal 
(1903),  I.  L.  i;.,  30  <'ai.,  1077. 
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years'  enjoyment  to  any  grant,  express  or  implied,  from  the 
servient  owner. 

In  Arzan  v.  Bakhal  Chunder  Boy  Chowdhry,*  the  easement  Arzan  v. 
claimed  was  a  right  of  way,  and  it  was  found  in  the  first  Court  for  Roy  chow- 
that  the  enjoyment  had  continued  peaceably  and  openly,  onddhry. 
without  interruption,  for  more  than  twenty  years,  but  both  the 
first  Court  and  the  Court  of  original  appeal  dismissed  the  suit 
on  the  ground,   amongst  others  not  material  to  the  present 
question,  that  the  owners  of  the  servient  tenement  had  not 
been  aware  of  the  plaintiff's  user  of  the  way. 

On  second  appeal  Garth,  C.J.,  in  delivering  the  judgment 
of  the  Calcutta  High  Court,  pointed  out  the  distinction  between 
the  acquisition  of  an  easement  by  prescription  and  the  acquisi- 
tion of  an  easement  under  the  Indian  Limitation  Act,  and 
between  the  principles  governing  those  two  methods  of  acquisi- 
tion respectively.  In  demonstrating  that  this  distinction 
was  intended  by  the  Indian  Legislature,  the  Chief  Justice 
pointed  out  that  there  was  no  provision  in  the  Indian  Limita- 
tion Act  corresponding  with  section  7  of  the  English  Prescrip- 
tion Act,  though  there  was  a  provision  in  section  27  which 
answered  to  section  8  of  the  Prescription  Act,  and  which 
protected,  under  certain  conditions,  the  rights  of  reversioners. 

He  thought  it   probable  that  the  words   "  peaceably  and  Use  of  words 
openly'''  which  were  not  in  the  English  Act,  had  been  intro-  ^^openly;" 
duced  into  the  Indian  Act  for  the  very  purpose  of  preventing 
the  acquisition  of  easements  by  stealth  or  by  a  wrongfully 
contested  user,  although  actual  knowledge  of  the  user  on  the 
part  of  the  servient  owner  might  not  be  necessary. 

It  may  also  be  said,  in  this  connection,  that  the  use  of  the  "  Open." 
word  "  open  "  was  apparently,  in  the  opinion  of  the  Legisla- 
ture, sufficient  to  meet  the  situation,  for  if  the  servient  owner 
was  in  possession,  an  open  user  was  clearly  capable  of 
interruption  by  him,  whereas  if  he  was  out  of  possession 
section  27  provided  for  such  an  emergency.  By  the  light  of 
this  decision  the  requirements  of  the  Indian  law,  so  far  as 

1  (1883),  I.  L.  R.,  lOCal.,  214. 


Peaceable. 
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they  are  embodied  in  the  Indian  Limitation  Act,  are  satisfied 
by  proof  in  the  case  of  easements  of  light  and  air,  of  a  peace- 
able enjoyment  (and  in  the  case  of  other  easements,  of  a 
peaceable  and  open  enjoyment)  for  twenty  years,  without 
interruption,  as  an  easement,  and  as  of  right.  And  the 
result  of  such  enjoyment  is  to  make  the  right  absolute  and 
indefeasible.1 

The  word  "  peaceable  "  appears  to  have  been  introduced 
in  conformity  with  the  rule  in  England  that  a  contentious  user 
throughout  the  prescriptive  period  is  fatal  to  the  acquisition  of 
an  easement.2 

Thus,  constant  interruptions  though  not  acquiesced  in  for 
a  year  may  shew  that  the  enjoyment  never  was  of  right,  but 
contentious  throughout.3  But  if  the  enjoyment  as  of  right  has 
begun,  no  interruption  for  less  than  a  year  can  affect  it.4  This 
statement  of  the  English  rule  may  be  found  a  useful  guide  to 
the  meaning  of  the  word  "  peaceable  "  in  the  Indian  Act. 

It  is  important  to  observe  that  there  is  a  material  difference 
between  the  last  portion  of  section  26,  sub-section  1  of  Act  IX 
of  1908  (following  the  two  earlier  Acts),  and  the   corresponding 
corresponding  Pro vision  of  section  4  of  the  English  Prescription  Act. 
proviaionin  In  the  Indian  Enactments  each  of  the  periods  of  twenty 

years  is  to  be  taken  to  be  a  period  ending  within  two  years 
next  before  the  institution  of  the  suit  wherein  the  claim  to 
which  such  period  relates  is  contested,  whereas  the  language 
of  the  English  section  is  that  "  each  of  the  respective  periods 
"  (if  yens  hereinbefore  mentioned  shall  be  deemed  and  taken 
"  to  be  the  period  next  before  some  suit  or  action  wherein  the 
"claim  or  matter  to  which  such  period  may  relate  shall  have 
been  or  shall  be  brought  into  question." 

In  England  bhere  are  cases  to  shew  that  in  dealing  with 
this  part  of  Bectiorj  I  of  the  English  Act,  the  Courts  have 
held  thai  the  claimant  of  an  casement  in  order  to  satisfy  the 


I  difference 
between  last 
portion  of 

section  20, 


English  Act. 


'  Arum  \.  Rakhal  Ohunder  Roy  Chow 
dhry,  ubi  sup 

Eaton  v    Swansea   Waterworks  Co. 
\\    il),  17  Q.  B  .  807. 


3  Eaton  v.  Swansea   Waterworks  Co., 

Illii,  sup. 

*    Ibid. 
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length  of  enjoyment  required  by  the  statute  was  bound  to  shew 
some  act  of  user  within  one  year  of  action.1 

But  these  were  cases  of  a  right  of  way,  an  affirmative 
easement,  in  which  the  plaintiff  was  not  suing  for  a  declaration 
of  an  easement  or  for  prevention  or  removal  of  its  interruption 
or  obstruction,  but  in  trespass,  and  it  was  the  defendant  who 
set  up  the  easement  as  a  plea  in  bar. 

It  is  obvious  that  this  class  of  case  could  only  arise  with 
reference  to  affirmative  easements  as  involving  something 
done  by  the  defendant  on  the  land  of  the  plaintiff,  and  could 
have  no  application  to  negative  easements  which  involve  no  act 
of  the  dominant  owner  on  the  servient  tenement. 

Thus,  these  were  not  cases  where  the  plaintiff  alleging  an 
easement  had  to  bring  his  suit  within  a  particular  time  and  the 
question  of  limitation  became  material,2  but  cases  where  the 
defendant  in  pleading  an  affirmative  easement  was  told  by 
the  Court  that  his  plea  would  be  rejected  on  the  ground  of 
insufficient  enjoyment  unless  he  could  shew  some  act  of  user 
within  one  year  of  action. 

The  question  was  clearly  one  of  user  as  required  by  the 
statute  and  not  one  of  limitation  with  which  the  statute  had 
nothing  to  do. 

To  construe  the  question  as  one  of  limitation  would  be  to 
attribute  to  the  judges  a  usurpation  of  legislative  powers 
whereby  they  had  not  only  provided  for  affirmative  easements 
a  period  of  limitation  inapplicable  to  negative  easements,  but 
had  also  practically  repealed  the  provisions  of  the  Statute  of 
Limitations. 

For  these  reasons  it  is  impossible  to  suppose  that  it  was 
their  intention  to  do  anything  more  than  to  supply  a  reason- 
able and  practical  interpretation  of  section  4  of  the  English 
Prescription  Act. 

But  the  framers  of  the  Indian  Limitation  Acts,  whether  Effect  of  the 

provision  in 

the  Indian 

1  Parker   v.    Mitchell   (1840),    11    A.  (1859),  E.  B.  &  E.,  655;    (IStil)  0  H.  Acts< 
&  E  ,  788;    Lowe  v.  Carpenter  (1851),  6  L.  0.,  503,  and  in  Barley  Main  Colliery 
Exch.,  825;  20  L.  J.  Exch.,  374.  Co.  v.    Mitchell  (1880),    11   App.   Cas., 

2  As  it  was  in  Bonoml  v.  Backhouse  127. 
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or  not  they  had  the  English  decisions  before  their  eyes, 
have  converted  what  is  a  question  of  user  into  a  question 
of  limitation,  and  by  those  enactments  respectively,1  have 
in  effect  prescribed  a  period  of  limitation  of  two  years 
for  the  bringing  of  all  suits  relating  to  easements  depend- 
ing for  their  acquisition  on  long  enjoyment,  excepting 
those  suits  for  which  the  second  schedule  has  expressly 
provided.2 

The  result  is  that  in  India  plaintiffs  have  been  placed  in  the 
same  position  as  defendants  were  under  the  English  decisions, 
and  are  obliged  to  submit  to  the  operation  of  a  rule  the  effect 
of  which  is  to  prescribe  an  enjoyment  which  is  often  impossible, 
and  thus  to  create  a  limitation  of  suits  by  a  process  which  was 
unknown  to  the  English  statute  and  was  never  contemplated 
by  the  English  Courts. 

Thus,  all  persons  suing  under  the  Act  for  a  declaration 
of  their  right  to  an  easement  by  long  enjoyment  or  for  a  pre- 
ventive or  mandatory  injunction  to  protect  the  same,  must 
do  so  by  reason  of  this  section  within  two  years  after  the 
interruption  complained  of.3 

The  foregoing  observations  are  also  applicable  to  the  fifth 
paragraph  of  section  15  of  the  Indian  Easements  Act  which 
contains  a  similar  provision. 
Maharani  The   severity   of   this  rule   of  limitation   as   applicable   to 

J-"^'l",'!i  fhdul  <'"!    case    "*'    ('asernents    acquired    by    long    enjoyment  was 
Ho  ein.  apparently  recognised   by  the  Privy   Council  in  the  case   of 

Maharani  Bajroop  Koer  v.  Syed  Abul  Hussein.4  In  that  case 
the  plaintiff  sued  to  establish  his  right  to  an  artificial  water- 
course constructed  and  enjoyed  by  him  for  more  than  twenty 
years  prior  to  the  obstruction  complained  of,  but  as  he  had 
not,  brought  bis  suit  wit  Inn  two  years  after  the  said  obstruction, 
the  High  Court  of  Calcutta  considered  section  27  of  Act  IX 
of  Is7l   (corresponding  to  section  26  of  Act.  XV  of  1877  and 


'  Acl  IX  of  1S7I.K.  27,  fourth  para.  ;  :l  See  Luchmi  Peraad  v.  Tiluckdharee 

Art  \\  ,,,  L877,«.  28,  fourth  para  j  Ad  Singh  (i*?:.).  25  W.  K.,  295. 

IX.. i  1908,  a.  28  (1),  fourth  para.  '  (1880)   L    L,    R.,  8  Oal ,  394  ;      7 

«  I.,-,  bj      'i      86    87,  and  38;    see  Cal.  L.  i:.,  629  j  71.  A. ,240. 
App.  iv. 
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section  2G,  sub-section  (1)  of  Act  IX  of  1908)  to  be  a  bar  to  his 
claim. 

The  Privy  Council  appreciating  the  difficulty  of  the  plaintiffs 
position,  supposing  section  27  of  the  Limitation  Act  to  be 
exclusively  applicable  to  his  case,  took  a  different  view,  and 
adopted  the  expedient  of  withdrawing  the  case  from  the  opera- 
tion of  the  Act,  and  deciding  it  on  the  basis  of  prescription  by 
presuming  from  the  facts  as  found  by  the  Lower  Courts  the 
existence  of  a  grant  at  some  distant  period  of  time. 

In  excluding  the  operation  of  the  Act  they  removed  the 
necessity  for  proof  of  enjoyment  within  two  years  of  suit  and 
saved  the  plaintiff's  right.  In  order  to  reach  this  conclusion 
they  decided  that  the  Act  was  neither  prohibitory  nor 
exhaustive,  but  remedial,  and  that  it  did  not  exclude  other 
titles  or  modes  of  acquiring  easements.1  , 

Punja  Kuvarji  v.  Bed  Kuvar  2  was  a  case  on  all  fours  with  Punja Kumrji 
the  Privy  Council  case  just  cited. 

The  plaintiff  had  from  time  immemorial,  or  at  any  rate  for 
more  than  twenty  years  prior  to  the  date  of  disturbance  by  the 
defendant,  enjoyed  the  right  of  having  the  rainwater  from  his 
house  carried  off  over  the  defendant's  land. 

The  defendant  obstructed  the  passage  of  the  water  through 
his  land,  and  the  plaintiff  did  not  institute  his  suit  for  more 
than  two  years  after  the  date  of  the  disturbance. 

It  was  held  that  the  plaintiff  having  a  title  evidenced  by 
immemorial  user  did  not  require  the  aid  of  the  Limitation  Act, 
and  that,  as  the  obstruction  complained  of  was  a  continuing 
nuisance  in  respect  of  which  the  cause  of  action  occurred  de 
die  in  diem,  his  claim  was  not  barred  by  any  provision  in  the 
Limitation  Act,  but,  on  the  contrary,  was  saved  by  the  express 
provisions  of  section  23  of  that  Act.3 

1  The  Bombay  High  Court  recently  continuing  wrong  independent  of  con- 
had  recourse  to  a  similar  expedient,  see  tract,  a  fresh  period  of  limitation  began 
Janardan  Ganesh  v.  Ravji  Bhikaji  to  run  at  every  moment  of  the  time 
(1917),  I.  L.  R.,  42  Bom.,  288.  during  wluch  the  brcaoh,  or  the  wrong, 

2  (1881)  I.  L.  R.,  6  Bom.,  20.  as  tho  case  might  be,  continued.     S.  23 

3  I.e.  Act  XV  of  1877,  s.  23,  which  of  Act  IX  of  1908  is  in  similar  terms, 
provided  that  in  the  case  of  a  continuing  See  Apps.  Ill  and  IV  and  further 
breach  of  contract  and  in  the  case  of  a  Chap.    XI,  l'art  111  (5). 
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Illustration  The  omission  of  Illustration  (b)  to  section  2G  of  Act  XV  of 

atArtTX       1877  from  section  15  of  the  Indian  Easements  Act,  V  of  1882, 
of  1871  and     has  been  continued  in  the  case  of  section  26  of  the  present 

s  20  of  A.ct 

XV  of  1877     Limitation  Act,  IX  of  1908,  in  reliance  on  the  decision  of  the 

omitted  from  Calcutta   High    Court  in  Koylash  Chunder  Ghose  v.  Sonatun 

1908  Chung  Barooie,1  where  it  was  pointed  out  that  the  illustration 

Koylash  in  question  went  bej'ond  the  terms  of  the  section  which  did  not 

ChunderGhose  1V(imre  "  aciual  user»  2 

v.  Sonatun  a 

Chung  The  section  is  now  brought  into  accord  with  the  spirit  of 

previous  Indian  and  English  decisions  which  do  not  make 
it  essential  to  the  acquisition  of  the  right  that  there  should 
be  a  continuous  user  throughout  the  whole  of  the  prescrip- 
tive period,  provided  the  cessations  of  actual  user  are  con- 
sistent with  the  enjoyment  required  by  law.3 
Explanation  The  explanation  to  section  26  provides  that  "  nothing  is 

tos.  26.  a  an  interruption  within  the  meaning  of  this  section,  unless 

"  where  there  is  an  actual  discontinuance  of  the  possession  or 
"  enjoyment  by  reason  of  an  obstruction  by  the  act  of  some 
"  person  other  than  the  claimant,  and  unless  such  obstruction 
"  is  submitted  to,  or  acquiesced  in,  for  one  year  after  the 
"  claimant  has  notice  thereof  and  of  the  person  making  or 
"  authorising  the  same  to  be  made." 

There  is  a  similar  provision  in  section  4  of  the  English 
Act.  except  that  there  is  nothing  in  the  latter  enactment 
which  makes  it  essential  to  an  effectual  interruption  that  the 
"  interruption  "  should  be  "  an  actual  discontinuance  of  the 
possession  or  enjoyment  by  reason  of  an  obstruction  by 
"i  he  act  of  some  person  other  than  the  claimant,"  though 
tlii-  word  has  been  so  construed  by  the  Court.4 
Meaning oi  The   word   "interruption"  as  used   in  the  corresponding 

nropd"inter-    ,((.,|(lll.  0{  (||(,  Limitation  Acts  <l<>rs  not  mean  any  voluntary 
ruption.  ^ 

1  (1881),  I.  L.  R.,  7  Cal.,  132.  Auddy     v.     Tariney    chum     Banerjet 

'See  Notes  on  Clauses   annexed   to  ( 1876),  I.  L.  R.,  1  Cal.,  422(430)  ;Budhu 

Statement    ol    Objects    and     Reasons,  Mandalv.  Maliat  Mandal  (1903),  I.  L. 

Gatellt  nj  India,  1908,  Pari  V,  [>.  26.  R.,  30  Cal.,  1077. 

J  See     ■■'////•'/,    .hkI     infra,     as    tu  '  The  Plasterers'  Co.  \.  The  Parish 

mtng  o(  "Interruption,"  and  supra  Clt  rks1  Co,  (1851),  6  Exch.,  030. 

Part  l ,  I!  A  ' '  i  and  also  Sham  <  'hut  n 
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discontinuance  of  user  by  the  claimant  himself,  but  an 
obstruction  or  prevention  of  the  user  by  sonic  person  acting 
adversely  to  the  person  who  claims  it.1 

It  is  clear  that  the  person  contesting  the  easement  cannol 
deny  knowledge  of  the  user  and  yet  allege  that  there  has  been 
an  interruption  within  the  meaning  of  the  section.2 

With  reference  to  the  condition  that  the  obstruction    in  What  is 
order  to  amount  to  an  interruption  within  the  meaning  of  the  negative 
section  must  be  submitted  to  or  acquiesced  in  for  one  year  "  acquit- 
after  the   claimant   has  notice  thereof,   it   has   been   held   in  interruption. 
India,  following  the  English  rule,  that  in  order  to  negative 
submission   it   is   not   necessary   that   the   party   interrupted 
should  have  brought  an  action  or  suit,  or  taken  any  active 
steps    to    remove    the    obstruction  ;    it    is    enough    if   he    has 
communicated  to  the  party  causing  the  obstruction  that  he 
does  not  submit  to  or  acquiesce  in  it.3 

Prior  to  the   Indian  Limitation  Acts  there  is  no  reason  Claims  against 
to   doubt   that,    as   against   the    East    India   Company,    and  prior  to tne 
subsequently    as    against    the    Crown,    claims    in    the    nature  Limitation 
of   easements   and  profits   a   prendre   might    be    acquired    by 
prescription.4 

But  under  the  earlier  Indian  Limitation  Acts,  IX  of  1871  and  Under 
XV  of  1877,  there  was  a  conflict  of  judicial  opinion  on  the  ques-  ^jgQg 
tion  whether  the  provisions  of  those  Acts  were  applicable  to 
claims  against  the  Government.5 

This  question  has  now  been  set  at  rest  by  the  enactment  of 
sub-section  (2)  to  section  26  of  Act  IX  of  1908,  which  is  in  similar 

1  See  Explanation  to  s.  27  of  the  Act  4  Ponnusawmi  Tevar  v.  The  Collector 
IX  of  1871,  App.  II,  and  to  s.  26  of  of  Madura  (1869),  5  Mad.  H.  C  6; 
Acts  XV  of  1877,  and  IX  of  1908,  App.  Collector  of  Thana  v.  Dadabhai  Bomanji 
III  and  IV  ;  and  Sham  Churn  Auddyv  (1876),  I.  L.  R.,  1  Bom.,  352  (361): 
Tariney  Churn  Banerjee  ( 1 876),  I.  L.  R.,  Secretary  of  State  for  India  v.  Math  uraba  i 
1  Cal.,  422.  The  word  has  the  same  (1889),  I.  L.  R.,  14  Bom.,  213. 
meaning  in  the  Prescription  Act,  supra,  5  The  decision  in  Arzan  v.  Rakhal 
Part  I,  B.  Chunder  Roy  Chowdhry  (1S83),  I.  L.  B., 

2  Arzan  v.  Bakhal  Chunder  (1SS3)  10  Cal.,  214,  went  on  the  assumption 
I.  L.  R.,  10  Cal.,  214.  that  they  did  ;  whereas  in  Secretary  of 

3  Subramaniya  v.  Bamachandra  State  for  India  v.  Mathurabai,  ubi  swp. 
(1877),  I.  L.  R.,  1  Mad.,  335  (339).  For  and  Viresa  v.  Tatayya  (1S85),  I.  L.  K.. 
the  English  rule,  see  supra,  Part  T,  B.  8  Mad.,  467,  it  was  held  that  theydid  not. 

p.b."  80 
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terms  to  the  last  clause  of  section  15  of  the  Indian  Easements 

Act,  Y  of  1882,  and  provides  a  definite  rule  for  the  acquisition 

of  easements  against  Government.1 

Under  the  Under   the   English    Prescription   Act,    easements    (except 

scrfption  Act.  easements  of  light  2),   and  profits  a  yyrendre  can  be  acquired 

against  the  Crown,  the  reason  being  that  the  Crown  is  expressly 

mentioned    in   sections    1    and   2,    and   is   not   mentioned   in 

section  3.3 

The  Indian  It  has  already  been  incidentally  remarked,   and  it  must 

Limitation      ke      be  repeated,  that   the   Indian  Limitation  Acts,  like  the 

Acts  remedial,  l 

notprohibi-    English   Prescription  Act,  do  not  exclude   or   interfere   with 
exhaustive,     other  titles  and  modes  of  acquiring  easements. 

The  Privy  Council  has  laid  it  down  that  the  object  of  the 
Act  of  1871  was  to  make  more  easy  the  establishment  of  ease- 
ments by  allowing  an  enjoyment  of  twenty  years,  if  exercised 
under  the  conditions  prescribed  by  the  Act,  to  give,  without 
more,  a  title  to  easements.4  "  But,"  say  their  Lordships,  "  the 
"  Statute  is  remedial  and  is  neither  prohibitory  nor  exhaustive. 
"  A  man  may  acquire  a  title  under  it  who  has  no  other  right  at 
"  all,  but  it  does  not  exclude  or  interfere  with  other  titles  and 
"  modes  of  acquiring  easements."  5 
Modhoosoodun  The  same  view  was  expressed  by  Markby,  J.,  in  Modhoosoo- 
nmiihDey*0  ^"n  ^ey  v-  Bissonauth  Dey,e  when  he  said,  "  It  has  indeed  been 
"contended   that   the   Statute"    (meaning  Act   IX  of   1871) 


1  See  Apps.  IV  and  VIT.  (1881),   I.   L.   R.,   6  Bom.,   20;  Achul 

2  See  the  reason  for  this  exception  Mehta  v.  Raj  an  Mehta  (1881),  I.  L.  R.. 

i.  a    in    Wheaton  v.  Maple  <0  Go.  (>  Gal.,  812;  Koylash  Chunder  Chose  v. 

(1893),  3Ch.,  is(<il),  and  the  comments  Sonatun  Chung  liarooie  (1881),  I.  L.  R., 

..n  Goddard  on  Easements,  7th  Ed.,  pp.  7  Cal.,  132  •  8  Cal.  1..  R.,  231  •  Charu 

291,  292.  Surnokar  v.  Dokouri  Chunder  Thahoor 

:i  Perry  v.  Fames  (1891),  I  Ch.,  668  J  (1882),  I.  L.  R.,  8  Gal.,  952;  10  Cal. 

Wheaton  v.   Yfaple  <(•  Co.,  vbi  sup.     See  1,.  R.,  577;  Arzan  v.  Rakhal  Chunder 

th(   •    eotions  fully  set  out  in  App.  I.  (1883),  I.  L.  R.,  10  Cal.,  214  j  Delhi  and 

1  Rajroop  Koer  v.  Byed  Abul  B ossein  London  Bank  v.  Hem  Lull  Dutt  (1887), 

(1880),    l.    I..    R.,   8  Cal.,   894;   7  Cal.  [.  L.  R.,  14  Cal.,  839  ;  Secretary  of  State 

I-  R.,  ■->-">;  7  1.  A.,  240.  v.  Mathurabhai  ( L889),  I.  L.R.,  14  Bom., 

■  The   same   observations   apply   to  22.'t  ;  Eshan  Chandra  Samanta  v.  Nil- 

Act XV of  1877 { see Srinivaea  RauSaheb  moni  Singh  (1908),  I.  L.  R., 36 Cal., 851. 

\.  Secretary  of  State  (1880),  I.  L.   R.,  They  would,  presumably,  also  hold  good 

/.  Mad.,  226j  fiW  Ro/a  Vericharla  v.  Sri  with  regard  to  Act  I  X  of  1908. 

Raja  Satracharh   (1881),    I.    L.    R.,  6  °  (1876)  16  B.  L.  R.,  361. 
Mad.,  263  ;  I'niii'i  Kwarji  v.  Bat  Kuvar 
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"  excludes  other  modes  of  acquiring  an  easement.  b}r  enjoymeni . 
"  But  this  is  clearly  not  so.  There  are  no  words  in  the  Statute 
"  to  which  such  a  construction  can  be  given,  and  with  the 
"  history  of  the  English  Prescription  Act  before  them,  it  can 
"scarcely  be  supposed  that  the  Legislature  here,  had  they 
"  intended  any  such  exclusion,  would  have  omitted  to  express 
"  their  intentions." 

In  Arzan  v.  Bahhal  Ghunder  Boy  Chowdhry,1  Garth,  C.  J.,  Not  Acts  of 
after  stating  that  the  Indian  Limitation  Act  had  nothing  to  do  5r«a»y.' 
with  prescription,  said  :  "  Of  course  rights  of  way  as  well  as  Rdkhal  Chun. 
"  other  easements,  may  still  be  claimed  in  this  country  by  pre-  d]irtJ\ 
"  scription,  see  Rajrwp  Koer  v.  Abul  Hossein ;   and  when  they 
"  are  so  claimed  the  principles  which  apply  to  their  acquisition 
"  in  England  will  be  equally  applicable  in  this  country." 

In    The  Delhi  and  London   Bank  v.  Hem  Lall  Duit2  it  in  Delhi  and 
observed  by  Trevelyan,  J.,  that  "  the  object  of  the  Prescription  v  He^  Lan 
"  Act  and  of  the  provisions  in  the  Limitation  Act  was,  not  to  Dutt. 
"  enlarge  the  extent  and  operation  of  the  easements  [of  light 
"  and  air],  but  to  provide  another  and  more  convenient  mode 
"  of  acquiring  such  easements,  a  mode  independent  of  any  legal 
"  fiction  and  capable  of  easy  proof  in  a  Court  of  Law."  3 

Section  27  of  Act  IX  of  1908  is  as  follows  :  "  Where  any  land  Section  27  of 
"  or  water  upon,  over,  or  from  which  any  easement  has  been  1908 
"  enjoyed  or  derived,  has  been  held  under  or  by  virtue  of 
"  any  interest  for  life  or  any  term  of  years  exceeding  three 
"  years  from  the  granting  thereof,  the  time  of  the  enjoyment 
"  of  such  easement  during  the  continuance  of  such  interest 
"  or  term  shall  be  excluded  in  the  computation  of  the  period 
"  of  twenty  years,  in  case  the  claim  is,  within  three  years 
"  next  after  the  determination  of  such  interest  or  term,  resisted 
"  by  the  person  entitled,  on  such  determination,  to  the  said 
"  land  or  water." 

1  {1883)  I.  L.  R.,  10  Cal.,  214.  nant  (1878),  L.   R,,   9  Ch.  App.,  212  ; 

2  (1887)  T.  L.  R.,  14  Cal.,  839.  Gardner  v.  Hodgson's  Kingston  Brewery 

3  See  a  similar  view  expressed  with  Co.  (1903),  App.  Cas.  at  p.  230  ;  Colla 
regard  to  the  Prescription  Act  in  Kelk  v.  Home  and  Colonial  Stores,  Ltd.  (1901). 
v.  Pearson  (1871),  L.  R.,  6  Ch.  App.,  App.  Cas.  at  pp.  190,  191. 

809  ;  City  of  London  Brewery  Co.  v.  Ten- 
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Effect  of  the 
section. 


A  (corresponding  provision  is  to  be  found  in  section  8  of 
the  English  Prescription  Act,1  except  that  the  operation  of 
the  section  is  limited  to  ways,  watercourses,  or  use  of  water, 
and  the  section  is  somewhat  differently  worded.2 

The  corresponding  provision  in  the  Indian  Limitation  Act, 
IX  of  1871,  section  28,  excluded  easements  of  light  and  air, 
whereas  section  27  of  Act  XV  of  1877  applied,  and  the  same 
section  of  the  present  Act  applies,  to  all  easements. 

It  is  to  be  observed  that  the  section  protects  the  rights  of 
reversioners  against  the  acquisition  of  any  easement  upon  or 
over  any  land  or  water,  which  has  been  the  subject  of  an 
outstanding  estate  for  more  than  three  years,  provided  the 
claim  is  resisted  by  them  within  three  years  after  coming  into 
possession. 


Sections  15 
and  16. 


I.'  n  t h  and 
fcer  "f 
enjoymi  at 
Bame  as  under 

tin-   hull. in 

Limital  ion 

Ad  . 


Part  III. — Under  the  Indian  Easements  Act. 

Sections  15  and  16  of  the  Indian  Easements  Act  3  correspond 
to  sections  26  and  27  of  the  Indian  Limitation  Act,  IX  of  1908 
(which  have  now  replaced  sections  26  and  27  of  Act  XV  of  1877),4 
but  differ  therefrom  in  the  following  important  respects  (that  is 
to  say)  : — 

(1)  As  regards  section  15 — ■ 

(a)  In  omitting  the  words  "  as  of  right  "  in  reference 

to  the  acquisition  of  prescriptive  easements  of 
light  or  air  and  of  support.5 

(b)  In  adding  Explanations  I,  III,  and  IV.6 

(2)  As  regards  section  1(1,  in  omitting  the  word  "  water." 
As  under  I  lie  Limitation  Acts  the  enjoyment  must  bo  nee 


1  Si e  App.  I. 

,J  Set  this  commented  on  supr a,  Part 
I,  B,  andi  r  Disability  under  s.  s  < » f 
Prescript  ion  Act ." 

3  >'<«  ^pp.  VII.  Note  i  he  different 
.  i .i i ling  of  s.  s  i.f  i  In-  English  Pre- 
scription Ac1  (App.  I);  .ind  see  supra, 
Part  l ,  I',  i  he  comment  on  1 1"-  u  le  of  1  he 
word  "  ea  lemenl  "  in  s,  16  of  the  I.  E. 
Act. 

*  See  Appa  I  v. 


5  For  the  effect  of  this  omission  on 
the  power  of  a  tenant  to  acquire  ease- 
mints,  sec  Chap.  VI,  Part  I,  ami  supra, 
1'art  I,  H,  and   Part  1 1. 

|;  The  words  "belongs  to  Govern- 
ment "  in  Expl.  [V  refer  not  to  the  time 
of  suit  but  to  the  time  during  which  the 

casement    is  enjoyed,  Sriniraxa   U pitdi/a 

v.  Rangamma  Bhalta  (1907  08),  I.  L,  R.f 

II    Mad..  622. 
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vi,  nee  clam,  nee  precario  without  interruption,  and  for  twenty 
years,  except  as  against  the  Government,  when  an  enjoyment 
for  sixty  years  is  required.1 

A  similar  proviso  to  that  contained  in  Explanation  I  to  Exception  as 
section  15  is  to  be  found  in  sections  1,  2,  and  3  of  the  English  (f^^ment. 
Prescription  Act.2 

Under  paragraph  5  of  section  15.  as  under  paragraph  -1  As  under 

.  .  ...  Ibl  Limitation 

of  section  26  of  the  Indian  Limitation  Act  IX  of  IDOtt,  the  Act  .statutory 

statutory  title  to  an  easement  must  be  acquired  in  a  suit.  tltlc  .muf* 

J  ...  acquired  in 

On  the   analogy  of  the   decisions  relating  to  the   Indian  suit. 
Limitation  Acts  it  may  be  inferred  that  the  Indian  Easements  Like  Limita- 
Act   does  not  exclude  other  modes  of  acquiring  easements,  exclusive! 
there  being  no  words  in  the  Act  to  which  such  a  construction 
can  be  given.3 

Thus  when  a  right  of  easement  is  not  claimed  under  the 
Act,  but  by  prescription,  proof  of  enjoyment  within  two  years 
next  before  suit  is  not  necessary. 

The  first  paragraph  of  Explanation  IV  to  section  15  follows  Expl.  lVtos. 

the  rule  laid  down  in  Goldsmid  v.  Tunbriclge  Wells  Improvement  r'Tvn^)ri^e 

Commissioners.4  Wellslmprove' 

ment  Commis- 
—  sioners. 
1  S.  15,  last  para.,  App.  VII.    Andsee       Jijibhoy  (1889),  I.  L.  K.,  24Bom.  (P.C.), 
Nagaraja  Pillai  v.  Secretary  of  State  for       156  ;  L.  K.,  26  Ind.  App.,  184. 
India  (1915-16),  I.  L.  R.,  39  Mad.,  304.  3  See  supra,  Part  II. 

3  App.  I  and  App.  VII,  and  see  Sultan  4  (1866)  L.  P».,  1  Ch.  App.,  349.     And 

Nawaz  Jung  v.   Rustomji  N.   liyramji       see  supra,  Chap.  Ill,  Part  III,  F  (1). 
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CHAPTEE  VIII. 


Part  I. — Extent  and  Mode  of  Enjoyment  of  Easements. 
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Part  I. — Extent  and  mode  of  enjoyment  of  Easement-:. 

It  is  of  obvious  importance  to  both  dominant  and  servient 
owners  that  the  extent  and  mode  of  enjoyment  of  easements 
should  be  clearly  defined  in  order  to  avoid,  so  far  as  may 
be  possible,  any  misconception  as  to  what  would  be  an  exces- 
sive user  on  the  one  side  and  a  wrongful  obstruction  on 
the  other. 
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It  is  proposed,  therefore,  under  this  heading  to  consider, 
first,  the  general  rules  governing  the  extent  and  mode  of 
enjoyment  of  easements  hy  whatsoever  method  acquired  ; 
secondly,  the  rules  governing  the  extent  and  mode  of  enjoy- 
ment of  easements  according  as  they  are  acquired,  (a)  by 
express  or  implied  grant,  (b)  by  presumption  of  law,  (c)  hy 
prescription  or  long  enjoyment ;  and  thirdly,  in  particular,  the 
rules  governing  the  extent  and  mode  of  enjoyment  of  ease- 
ments of  wav. 


Easement 
cannot  be 
used  by  domi- 
nant owner 
for  any  pur- 
pose uncon- 
nected Avith 
dominant 
tenement. 


A.     General  Rules  as  to  the  extent  and  mode  of 
enjoyment  of  Easements. 

It  is  well  established  that  an  easement  must  be  used  by 
the  dominant  owner  for  some  purpose  connected  with  the 
enjoyment  of  the  right  of  property  in  the  dominant  tene- 
ment.1 

In  other  words,  an  easement  cannot  be  used  for  the 
advantage  of  any  tenement  but  the  dominant  tenement,  or 
for  any  purpose  unconnected  with  the  enjoyment  of  the 
dominant  tenement. 

The  justice  and  good  sense  of  this  are  obvious,  otherwise 
the  user  of  the  restrictive  right  might  be  extended  in  all  sorts 
of  ways  not  contemplated  by  the  servient  owner,  the 
burthen  imposed  on  the  servient  tenement  might  be  indefinitely 
increased,  and  the  easement  in  relation  to  such  extended  user 
might  become  a,  mere  right  in  gross. 

Thus,  if  a  man  is  the  owner  of  two  houses  and  acquires 
a  right,  of  way  over  his  neighbour's  land  for  the  advantage 
of  one  of  them,  lu'  exceeds  the  legal  limits  of  his  easement  if 
lie  uses  it  tnr  t  he  purpose  of  going  to  I  he  other  house.2 


1  See  I/arris  v.  Flower  da  Sons  ( L905),  /  I 
I..  J.Ch.,  Il'7,'.h  I..  T., 816, supra, Chap. 
II  ;   I.  K.  Act      i.  I  md  21,  App.  \ 'II. 

-  Howell  v.  King  (1685),  I  Mod.,  190  ; 

Lawton  \ .    Ward  ( 1697),   l    Ld.  Raym., 

7.',  ;    CuUiandoss  \.  Cleveland  (1863),  2 

lii'l.  .fur..  •».  s.,  I..;  Harris  v.  Flower  & 

i.e.  Act,  a.  21,  ill.  ("), 


App.  VII.  'I  he  rule  that  a  rightof  way 
acquired  Eor  one  purpose  cannot  be  used 
[or  another  [alls  within  the  .same  prin- 
ciple. See  Senhouse  \ .  Christian  ( 1787), 
l  T.  K..  660  :  l  R.  R.,  300  ;  and  the 
other  cases  infra  under  "Extent  and 
mode  of  enjoj  tnonl  of  easements  of 
way." 


(     473     ) 

The  same  principle  was  recognised  by  the  House  of  Lords  Simpson  v. 
in  ilio  case  of  Simpson  v.  The  Mayor  of  GodmancJiester,1  where  Ofgodmm- 
the  appellant  sued  the  respondent  corporation  for  an  injunction  ch<  ter. 
to  restrain  them  from  trespassing  upon  or  interfering  with 
his  locks  on  the  River  Ouse.  The  respondent  corporation 
set  up  in  defence  a  prescriptive  right  to  open  such  locks  in  time 
of  flood  in  order  to  protect  their  lands  from  inundation.  The 
House  decided  in  their  favour.  In  the  course  of  his  judgment 
Lord  Watson  says 2  :  "If  the  appellant  had  been  able  to 
"  shew  that  the  corporation  had  carried  their  operations  beyond 
"  what  was  necessary  to  protect  their  own  lands,  so  as  to  clear 
"  other  lands  of  flood  water  when  their  own  were  neither  flooded 
"  nor  threatened  with  inundation,  the  appellant  would  have 
"  been  entitled  to  restrain  the  respondents  from  doing  more  than 
"  was  reasonably  necessary  in  order  to  protect  their  dominant 
"  lands.  But  he  has  made  no  such  complaint  and  there  is  no 
"  evidence  in  this  case  which  could  support  it." 

Another  essential  rule  relating  to  the  use  of  easements  Dominant 
is  that  the  dominant  owner  shall  exercise  his  right  in  the  e^cLetas 
mode  least  onerous  to  the  servient  owner.3  right  in  mode 

This   rule   proceeds   upon  the   same   ground   as   the   last,  tol  servient 
namely,  that  as  an  easement  in  restricting  the  ordinary  rights  owner, 
of  property  imposes  a  burthen  upon  the  servient    tenement, 
such  burthen  shall  be  made  as  light  as  possible  consistently 
with  the  proper  and  necessary  enjoyment  of  the  easement. 

This  rule  finds  its  ordinary  illustration  in  the  case  of 
affirmative  easements,  as  where  a  man  having  the  selection 
of  a  right  of  way  over  his  neighbour's  land  is  bound  to 
exercise  his  choice  in  a  reasonable  manner,  the  proper  measure 
of  his  conduct  being  what  a  reasonable  man  would  do  under 
similar  circumstances  on  his  own  land.4 

If  possible,  he  must  take  the  nearest  way.5 

1  (1897)  App.  Cas.,  696.  I.  L.  R.,  7  Cal.,  665  ;  on  appeal,  I.  L.  U., 

2  At  p.  702.  8  Cal.,  677  ;   I.  E.  Acts,  s.  22,  App.  VII. 

3  Abson  v.  Fenton  (1823),  1  B.  &  C,  4   Abson  v.  Fcnton,  ubi  sup. 

195;    Dudley  v.  Horton  (1826),  4  L.  J.  5    Wimbledon    and    Putney    Commons 

Ch.  (O.  S.),  104  ;  Chunder  Coomar  Moo-       Conservators  v.  Dixon  (1875),  1  Ch.  D., 
kerjee  v.  Koylash  Chunder  Sett  (1881),       362. 
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Correlative 
obligation 
oi  servient 

owner. 


Dominant 
owner  must 
cot  increase 
burthen  on 
i  \  ient 
tenement. 


So  where  a  man  has  a  right  of  way  over  his  neighbour's 
land  for  a  particular  purpose,  the  law  imposes  upon  him  the 
duty  of  exercising  his  easement  in  a  way  which  will  least 
affect  the  servient  owner  in  his  enjoyment  of  the  servient 
tenement.1 

And  it  is  not  only  the  servient  owner  who  is  entitled  to 
complain  of  an  excessive,  improper,  or  offensive  user,  but  also 
any  person  having  a  right  of  easement  over  the  same  subject- 
matter.2 

Correlative  to  this  obligation  on  the  part  of  the  owner  of 
the  dominant  tenement  is  the  obligation  imposed  on  the 
owner  of  the  servient  tenement  that  he  shall  not  so  deal  with 
it  as  to  render  the  easement  over  it  incapable  of  being  enjoyed, 
or  more  difficult  of  enjoyment,  by  the  owner  of  the  dominant 
tenement.3 

This  obligation  extends  also  to  all  accessory  easements 
necessary  for  the  full  and  free  enjoyment  of  the  principal 
easement.4 

On  this  principle  neither  owner  of  a  divided  party-wall 
can  pull  down  his  half  of  the  wall  or  stop  up  his  half  of  any 
Hue  used  for  the  purpose  of  the  other  owner's  house.5 

It  is  a  rule  of  general  application  that  the  owner  of  the 
dominant  tenement  cannot  by  any  additional  or  changed 
user  thereof  throw  an  increased  burthen  on  the  servient 
tenement.6 

Thus,  it  has  been  held  that  a  right  of  way  used  for  the 


1  Chuiitlt  i-  Cunmur  Moukcrjee  v.  Koij- 
laah  (  'In/  ii'li  r  8t  It,  ubi  an  p. 

-  Ibid. 

J  Jones  v.  PritcJutrd  (1908),  I  eh.,  030 
(637)  ;  24  Times  L.  R.,  309  (310)  j  Gal< 
i>n  K.i  i  in.  ni  -.  91  li  Ed.,  p,  149  ;  and  "cr 
furl  her  infra,  Pari   III. 

1  ( l-ale,  ubi  sup. 

'■■  Jones  \ .  l'i  tit  hiiiti ,  ubi  •■>"/'. 

'■  (  ooper  \ .  Hubboek  (I860),  30  Beav., 
160;  7  .1  in .  N.  S.,  457  ;  Tapling  v. 
Jom  (1  S65),  i  i  II.  L.  C  .  290 j  Lan- 
ranchi  v.  Mackvn  u  1 1867),  L.  R.,  I 
Eq.,  I- 1  ( 128)  ;  II  imbledon  and  Putney 
i    i  on  '  motors  \  ■  Dixon  ( I  s7.>), 


1  Ch.  I).,  362  j  Bradburn  v.  Morris 
(1870),  3  Ch.  D.,  812  ;  Provabutty  Dabee 
v.  Mohendro  Lull  Bose  (1881).  I.  L.  R., 
7  Cal.,  45:5;  Scott  v.  J'ujw  (1880),  31 
Ch.  I)..  654  ;  Jesang  v.  Whittle  (1899), 
I.  L.  K..  23  lidiii.,  r.'rr.  j  Desai Bhaoorai 
v.  Desai  Ohunikd  (1899),  L  L.  R.,  24 
Hum.,  188  ;  l'"ii  lltiri'i'iitt/'i  \ .  'I' rift  mi  I  ul 
(1902),  I.  L.  R.,  26  Bom.,  374  ;  Colls 
v.  Himii  and  <  'tiltiititi!  Stores,  Ltd.  ( I  90 1), 
App.  Cas.,  179  (202)  ;  MiVner'a  Safe 
Co.,  Ltd.  v.  a.  N.andOity  Ry.Co.(1901), 
l  Ch,,  208  (226)  ;  Ankerson  v.  Connelly 
(1907),  I  Ch.,  078. 
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advantage  of  a  tenement  while  it  continued  as  farming  land 
could  not  bo  used  cither  for  building  purposes  whilst  the 
tenement  was  being  converted  into  a  building  site,  or  for  all 

purposes  connected  with  the  houses  when  they  had  been 
erected.1 

The  test  to  be  applied  in  each  case  is  whether  any  addi- 
tional burthen  has  been,  or  will  be,  imposed  on  the  servient 
tenement  by  the  way  in  which  the  dominant  owner  has  used 
or  seeks  to  use  this  easement.2    And  this  is  a  question  of  fact.3 

Thus,  where  no  additional  burthen  was  imposed  on  the 
servient  tenement,  a  way  used  for  agricultural  purposes  was 
allowed  to  be  used  for  the  purposes  of  a  factory.14 

In  regard  to  easements  of  light,  the  effect  of  an  alteration 
of  the  dominant  tenement  will  hereafter  be  more  particularly 
considered  in  connection  with  the  abandonment  and  forfeiture 
of  such  easements  5 ;  for  the  present  it  is  sufficient  to  state 
that  any  alteration  in  the  ancient  lights  which  in  a  sensible 
degree  prejudices  the  owner  of  the  servient  tenement  or 
diminishes  the  enjoyment  of  his  property  is  an  infringement 
of  the  above  rule  and  a  material  alteration  according  to  the 
decisions.6 

The  opening  of  a  new  window  in  a  substantially  different 
position  from  that  occupied  by  an  old  window,  or  the  enlarge- 
ment of  an  old  window  so  as  substantially  to  destroy  its 
identity,  is  a  material  alteration,7  for  which,  as  will  be  seen, 
the  servient  owner  has  his  remedy  in  acts  of  obstruction  on 
the  servient  tenement.8 


1   Wimbledon  and  Putney   Commons  160  ;    7  Jur.  N.   S.,   457  ;    Tapling  v  . 

Conservators  v.  Dixon  ;  Desai  Bhaoorai  Jones  (1865),  11  H.  L.  C,  290  ;  Scott  v. 

v.  Desai  Chunilal,  ubi  sup.  ;    and  see  Pape  (1886),  31  Ch.  D.,  554;    Colls  v. 

further  infra,  C.  Home  and  Colonial  Stores,  Ltd.  (1904), 

3  Jesaug  v.  Whittle,  ubi  sup.  App.  Cas.,  179  (196)  (202)  ;  Ankerson  v. 

3  Taff  Vale  By.  v.  Gordon  Canning  Connelly  (1906),  2  Ch.,  544;    (1907),   1 

(1909),  2  Ch.,  48.  Ch.,    678;     Andrews   v.    Wailc    (1907), 

'Ibid.  2  Ch.,  500  ;    Provabutty  Dabce  \.  Mo- 

5  See  Chap.  IX.,  Tart  II,  C  (1)  and  hendro  Lull  Bose  (1881),  1.  L.  R.,  7  Cal., 
D  (2).  453 ;      Bai    Hariganga     v.     Tricamlal 

6  Cooper  v.  Hubbocb,  ubi  sup.,  and  see  (1902),  1.  L.  R.,  26  Bom.,  374. 
the  cases  cited  in  the  next  footnote.  s  See  infra. 

7  Cooper  v.  Hubbock  (1862),  30  Beav., 
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According  to  English  law,  the  owner  of  ancient  lights  can 
alter  in  form  and  structure  the  aperture  through  which  he 
obtains  his  light  even  so  as  to  increase  the  amount  of  such 
light,  provided  he  does  not  destroy  the  substantial  identity  of 
the  ancient  light.1  Thus,  it  has  been  held  in  England  that 
the  removal  of  old  casements  and  the  substitution  in  then- 
place  of  others  of  lighter  construction  without  increasing  the 
aperture  occupied  by  their  frames  but  resulting  in  an  increased 
access  of  light  and  air,  is  not  such  additional  user  as  the  ser- 
vient owner  will  be  entitled  to  obstruct.2 
I.  E.  Act,  a.  As  regards  the  measure  of  the  prescriptive  right  to  light, 

the  law  as  enacted  by  section  28  (c)  of  the  Indian  Easements 
Act  is  not  in  accord  with  the  English  law  as  finally  settled  by 
the  decision  in  Colls  v.  Home  and  Colonial  Stores,  Limited,3 
and  it  would  accordingly  appear  that  under  the  Indian  Ease- 
ments Act  any  alteration  in  ancient  lights  which  increased  the 
quantity  of  light  and  air  accustomed  to  enter  the  aperture 
during  the  whole  of  the  prescriptive  period  would  constitute  an 
excessive  user  which  the  servient  owner,  subject  to  the  pro- 
visions of  section  31,  would  be  entitled  to  obstruct  on  the 
servient  tenement.4  But  it  is  presumed  that  in  Bengal  and 
in  other  parts  of  British  India  where  the  Indian  Easements 
Act  is  not  in  force  the  English  law  would  still  be  applied. 

The  opening  of  the  new  window  or  any  substantial  altera- 
tion in  the  identity  of  the  old  one  is  not  a  wrongful,  but  an 
innocent,  act  on  the  part  of  the  dominant  owner  who  may  use 
his  land  as  he  pleases,  but  the  servient  owner  is  at  liberty 
fco  counteract  it  by  building  on  his  own  land,  subject  to  the 
conditions  v\  Inch  the  law  i  in  poses.5 

1  Turner  v.  Spooner  (1861),  I   Dr.  &  Jacob  Haroun  Sait  (1909-10),  I.  L.  R„ 

Sin..  167;   30  L.  J.  N.  S.  Ch.,  801  j  and  33  Mad.,  327. 

see  Cooper  v.  Uubbock  ;    Scott  v.  Popi  „■  5  See  Tapling  v.  Jones  (1S05),  11  H. 

Colls  v.  Home  and  Colonial  Stores,  Ltd. ;  l>.  ('.,  290 ;    Aynsley  v.  Glover  (1874), 

Irikerson    v.    Connelly;     Andrews    v.  L.  R.,  18  Eq.,  544  ;   L.  R.,  10  Ch.  App., 

Waile,  ubi  sup  283;    Scott  v.  Pape  (1886),  :il  Oh.  D., 

1  Turner  v.  Spooner,  ubi  sup.  664;     Provabutty    Dabee   v.    Mohendro 

»  (f904)     \|r.   i'....    170;     and     ••  tail   Bosc  (1881),  I.  L.  R.,  7  Cal.,  453, 

Chap.  III.  Pari  [,  and  App.  VII.  and  infra  with  reference  to  the  question 

4  See  App.  VII.    Tins  seems  to  be  of   obstruction   <>f   excessive    user    by 

'i"    fii  .'.    taken   in   Esa  Abbas  Sail  \.  servient  owner. 
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Such  additional  user,  whilst  not  increasing  the  original 
easement,  cannot  diminish  it  so  as  to  deprive  the  dominant 
owner  of  his  right  to  so  much  light  as  may  reasonably  be 
required  for  the  ordinary  user  of  inhabitancy  and  business.1 

Any  act  on  the  part  of  the  dominant  owner  which  sub-  Right  of 
stantially    increases   the    burthen   on   the    servient    tenement  ^S™0^ 
may  be  obstructed  thereon  by  the  owner  thereof.  by  servient 

It  will  be  perceived  that  this  right  of  obstruction  is  really 
one  of  the  ordinary  rights  of  ownership  available  either  before 
the  acquisition  of  the  easement  by  what  is  technically  known 
as  "  interruption,"  or  after  the  acquisition  of  the  easement 
when  the  limits  of  the  right  are  exceeded. 

In  the  case  of  affirmative  easements  the  obstruction  must 
be  the  obstruction  of  a  trespass,  whereas  in  the  case  of 
negative  easements  the  obstruction  is  the  rightful  act  of  the 
servient  owner  counteracting  the  no  less  rightful  act  of  the 
dominant  owner. 

Thus,  to  put  the  case  of  an  affirmative  easement,  if  a  man 
who  has  acquired  a  right  to  irrigate  his  land  by  placing  a 
board  or  fender  across  a  stream  fastens  the  board  or  fender 
by  means  of  stakes,  which  proceeding  he  has  no  prescrip- 
tion to  justify,  the  person  whose  rights  in  the  stream  are 
restricted  by  the  easement  may  remove  the  stakes,  but  not 
the  board.2 

So  if  a  man  having  acquired  a  right  to  a  stone  weir  erects 
buttresses,  the  person  whose  ordinary  rights  of  property  are 
restricted  by  the  stone  weir,  may  remove  the  buttresses,  though 
he  may  not  demolish  the  weir.3 

So,  too,  in  regard  to  an  easement  of  light,  any  alteration  in  In  case  of 
the   dominant   tenement   substantially   changing  its   identity,  ligilt;  rj„ht 
or  the  identity  of  the  ancient  lights,  will  constitute  an  exces-  of  obstruction 
sive   user   which   the   owner   of   the   servient   tenement    may 
obstruct  on  his  own  land.4 

1  See  Colls    v.   Home    and    Colonial  3  Ibid. 

Stores,  Ltd.,ubiswp.,  and  further,  Chap.  4  See  the  cases  above  cited  in  refer- 

IX,  Part  II,  D  (2).  ence    to    a    material    alteration,    and 

a  Greenslade    v.    Halliday    (1830),    6  Chandler  v.  Thompson  (IS  11),  3  Camp., 

Bing.,  379.  80. 
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Tapling  v. 
Jones. 


Renshaw  v. 

Bean. 

Hutchinson 

Cope-stake. 


Tapling  v. 

Jones. 


But,  in  the  case  of  an  easement  of  light,  it  is  now  well 
established  that  this  right  of  obstruction  is  subject  to  certain 
limitations,  which  were  authoritatively  laid  down  by  the  House 
of  Lords  in  Tapling  v.  Jones.1 

The  earlier  cases  of  Renshaw  v.  Bean2  and  Hutchinson  v. 
v>  Copestake  '■''  had  decided  that  if  the  owner  of  a  dwelling-house 
with  ancient  lights  opens  new  windows  in  such  a  position  as 
that  the  new  windows  cannot  conveniently  be  obstructed  by 
the  servient  owner  without  obstructing  the  old,  the  latter  has, 
nevertheless,  the  right  to  obstruct  so  long  as  the  new  windows 
continue  in  existence. 

The  opening  of  the  new  windows  was  treated  as  a  wrong- 
ful act  on  the  part  of  the  owner  of  the  ancient  lights,  as  a 
consequence  of  which  he  lost  his  old  right.4 

But  in  Tapling  v.  Jones  5  the  House  of  Lords  took  the 
opposite  view,  and  in  overruling  Renshaw  v.  Bean  and 
Hutchinson  v.  Copestake  (so  far  as  the  judgments  in  the  latter 
case  are  based  on  Renshaw  v.  Bean  G),  decided  that  if  the  owner  of 
ancient  lights  opens  new  windows  or  enlarges  his  old  ones, 
the  adjoining  proprietor  ma}^  so  build  as  to  obstruct  the  new 
openings,  provided  he  can  do  so  without  obstructing  the  old  ; 
otherwise  he  may  not  obstruct  at  all. 

Thus,  instead  of  the  dominant  owner  losing  his  old  rights, 
the  servient  owner  merely  remains  restricted  in  building  to 
the  extent  of  the  old  easement. 

In  this  connection,  it  is  clear  from  Tapling  v.  Jones  that  what 
i    assumed  to  be  a  wrongful  act  in  the  earlier  cases  is  merely  the 


1  (I si;.",)  II  H.  L.  C,  290,  and  see 
infra. 

2  (1852)  IS  Q.  U.,  112. 

3  (1860)  8  0.  B.  N.  B.,  102  in  the 
(  lommon  Pleas,  and  similarly  the  judg- 
ment of  ( Irompton  and  II ill,  .1.1..  in  i  he 
<'..mi  ..i  Exchequer!  1861), !»('.  B.  X.  S., 
B63,  Km  ii  is  questionable  whether  the 
judgments  "I  the  other  three  judges 
(Blackburn, .).,  Channel]  and  Bramwell, 
I'.  I '..)  in  i  lie  Cm  hi  (.I  Exchequer  bear  the 

I  "Ml  rni'l  lull,     ;ilid     lire     iv;i||y    at 

\ arianoe  will,  i he  d<  ci  ion  in  Tapling  \ . 


Jones,  infra  ;  see  Newson  v.  Pender 
(1884),  27  Ch.  D.,  55,  5(5,  60,  61. 

'  Per  Lord  .  Westbury,  L.C.,  in 
Tapling  v.  Jones  (1865),  II  H.  L.  G„ 
290. 

6  (1865)  11  H.  L.  C,  290. 

0  I.e.  the  judgments  in  the  Common 
Pleas  and  the  judgments  <>i'  Crompton 
mid  Mill, .  I.  J.,  in  t  ho  Court  of  Exchequer, 
Bee  supra.  Han't*  v.  Marshall  (1861), 
7  .1  in-.  N.  S.,  720,  appears  to  ho  open  to 
the  same  objeotion. 
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legitimate  enjoyment  by  the  dominant  owner  of  bis  proprietary 
rights,  an  innocent  act  involving  in  the  eye  of  the  law  no  injury  or 
wrong  to  the  adjoining  owner  who  is  at  liberty  to  build  up 
against  the  new  or  enlarged  openings,  subject  always  to  the 
condition  that  by  so  doing  he  does  not  obstruct  the  old  win- 
dows, for  no  innocent  act  can  destroy  the  existing  right  of 
the  dominant  owner,  or  give  any  enlarged  right  to  the 
adjoining  owner. 

But  where  a  dominant  owner  has  constructed  new  windows 
in  the  place  of  his  old  windows,  and  the  new  windows  do 
not  substantially  include  the  area  of  the  old  windows,  but 
only  a  small  portion  thereof,  he  is  not  entitled  to  complain 
of  an  obstruction  which  shuts  out  the  light  from  his  new 
windows.1 

And  further,  where  the  owner  of  the  dominant  tenement 
so  reconstructs  and  changes  it  in  character  as  to  leave  onry 
a  small  portion  of  his  ancient  light  in  existence,  he  cannot 
afterwards  complain  of  any  interference  therewith  which 
before  the  rebuilding  would  not,  according  to  the  rule  laid 
down  in  Coils'  case,2  have  entitled  him  to  relief.3 

In  India  the  principle  established  in  Tapling  v.  Jones* 
and  applied  in  Scott  v.  Pape,5  in  regard  to  the  obstruction 
of  new,  or  enlarged  ancient,  apertures,6  has  been  recognised 
outside  the  Indian  Easements  Act,7  and  by  section  81  of 
the  Indian  Easements  Act.8 

In  Provability  Dabee  v.  Moliendro  Loll  Bose,9  Wilson,  J.,  Provability 
said  :  "  With  regard  to  the  law,  the  question  is  set  at  rest  by  j\i0^Jd'r0 
"  the  judgment  of  the  House  of  Lords  in  Tapling  v.  Jones,  and  Lall  Bose. 

1  Newson  v.  Pender  (1884),  27  Ch.  D.,  the  abandonment  and  forfeiture  of  ease- 
43,  and  see  Chap.  IX,  Part  II,  D  (2).  ments   of  light,   in   which   respect   the 

2  (1904)  App.  Cas.,  179,  196,  202,  and  decision  in  Scott  v.  Pape,  vhi  sup.,  lias 
see  Chap.  Ill,  Part  I.  not   been   affected   by   Coils'1   case    (see 

3  Ankerson  v.  Connelly  (1907),  1  Ch.,  Andrews  v.  Waite  (1907),  2  Ch.,  500, 
678.  And  see  W.  H.  Bailey  ct-  Son,  509),  except  in  so  far  as  the  position  of 
Ltd.  v.  Holborn  &  Frascati,  Ltd.  (1914),  the  servient  owner  has  been  improved, 
1  Ch.,  598,  602.  see  infra. 

4  Ubi  sup.  7  Provabutly  Dabee  v.  Mohendro  Lall 

5  (18S6)  31  Ch.  D.,  554.  Bose  (1881),  I.  L.  R.,  7  Cal.,  453. 
fi  See  this  question  further  considered  8  (See  App.  VII. 

in  Chap.  IX,  Part  II,  in  connection  with  ■'  (1881)  1.  L.  R.,  7  Cal.,  453. 
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Since  Coils' 
case  effect  of 
enlargement 
of  ancient 
aperture 
under  the 
general  law. 


Since  Coll 
Sect 

.,1  de<  m.i  in:' 
ancient  apei  - 
i  ore, 


"  it  is  clear  that  if  a  man  has  a  right  to  light  from  a  certain 
"  ■window  and  opens  a  new  window,  the  owner  of  an  adjoining 
"  house  has  a  right  to  obstruct  the  new  opening  if  he  can  do 
"  so  without  obstructing  the  old,  but  if  he  cannot  obstruct 
"  the  new  without  obstructing  the  old,  he  must  submit  to  the 
"  burden."  * 

In  this  connection,  however,  the  effect  of  the  decision  in 
( 'oils  v.  Home  and  Colonial  Stores,  Limited,2  which  has  finally 
settled  the  law  in  relation  to  the  disturbance  of  ancient  lights, 
should  not  be  lost  sight  of. 

It  has  been  seen  that  since  that  decision  it  is  not  enough 
that  the  light  should  be  less  than  before  ;  the  obstruction  in 
order  to  be  actionable  must  amount  to  a  nuisance. 

Thus,  whilst  under  the  previous  law  the  enlargement  of 
an  ancient  aperture  laid  the  servient  owner  under  the  dis- 
advantage of  submitting  to  it  if  he  could  not  obstruct  it 
without  interfering  with  the  pre-existing  right,  which,  accord- 
ing to  the  rulings  displaced  by  Coils'  case,  was  the  right  to 
the  whole,  or  substantially  the  whole,  amount  of  light  which 
had  had  access  to  the  ancient  aperture,  a  similar  alteration 
since  Coils'  case  not  only  cannot  increase  the  burthen  on  the 
servient  tenement,  but  actually  places  the  servient  owner  in 
a  better  position  than  formerly  by  enabling  him  to  obstruct 
without  reference  to  the  size  of  the  ancient  aperture,  subject 
only  to  the  condition  that  the  obstruction  of  the  enlarged 
aperture  does  not  amount  to  a  nuisance,  for,  though  it  is 
obvious  that  wlml  would  be  an  actionable  obstruction  of  the 
enlarged  aperture  would  also  be  an  actionable  obstruction  of 
the  ancient  aperture,  since  the  greater  includes  the  less,  the 
increased  capacity  for  light  on  the  dominant  tenement  would 
proportionately  reduce  the  capacity  for  a  nuisance  on  the 
"ill  tenement.8 

So.  1,00.  since  Coils'  case,  it  is  really  by  decreasing  the 
.  ize  of  the   old  opening  that   the  dominant   owner  increases 


1  Th(   eobserval  ions  apply  wit  h  i  qua! 
to    the    enlargement    of    on  old 
window,  /'rural, a//,/  Dabee  v.  Mohendro 
/  all  Bote  ,   Scoll  \ .  Paj  i .  ubi  sup, 


-  ( 1904)  App.  Cos.,  179.  See  this  case 
fully  considered  in  Chap.  III.  Part  I. 

:i  See  further  in  this  connection,  Gale 
<'ii  Basements,  9th  Ed.,  pp.  17.'!,  171. 
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the  burthen  on  the  servient  tenement,1  and  is  accordingly 
precluded  from  complaining  of  an  obstruction  which  before 
the  change  was  effected  would  not  have  been  an  actionable 
nuisance.2 

The  same  reasoning  would   not   of  course  apply  to  cases 
under  the  Indian  Easements  Act.3 

In  the  case  of  an  easement  of  support,  an  alteration  of  the  In  case  of 
dominant  tenement  throwing  a  greater  burthen  on  the  servienl  support) effect 
tenement  than  that  justified  by  the  acquired  right  has  this  of  increasing 
result,  that  the  servient  owner  is  not  liable  for  any  damage  servient  tene- 
which  his  acts  may  have  caused  the  dominant  owner  by  reason  ment« 
of  the  modern  alteration.     And  the  result  is  the  same  whether 
the  alteration  was  the  act  of  the  dominant  owner  or  a  third 
person.     In  either  case,  as  Lord  Justice  James  points  out  in 
Corporation  of  Birmingham  v.   Allen,4  it  does  not  lie  in  the  Corporation  of 
mouth  of  the  dominant  owner  to  say,  "  I  have  done  no  wrong  ;  y""^/,']1/" 
"  I.  have  done  nothing  that  I  was  not  lawfully  entitled  to  do. 
"  I  have  worked  out  my  mines  under  my  land  as  far  as  I 
"  might  lawfully  do  so,  and,  having  done  that,  I  have  now 
"  a  cavity  under  my  land,  and  I  now  warn  you,  my  neighbour, 
"  that  you  must  not  follow  my  example  and  work  your  mines, 
"  because  if  you  work  your  mines  in  addition  to  my  wrorking 
"  my  mines  you  will  let  down  my  house  or  the  surface  from 
"  which  I  have  removed  my  support."     The  Lord  Justice  cites 
authority  against  a  position  of  that  kind.     He  says  :    "In  the 
"  case  of  the  Court  of  Exchequer,  Partridge  v.  Scott,5  as  it 
"  appears  to  me,  we  have  a  direct  authority  for  saying  that 
"  where  a  man  has  himself  diminished  the  subjacent  support 
"  of  his  own  land,   he  has  no  right  of  action  or  complaint 
"  against  his  neighbour  whose  acts  by  reason  of  that  previous 
"  weakening   have   caused   subsidence   of   the   plaintiff's   soil. 
"  That  we  have  authority  for." 

In  the  case  first  above  cited  it  appeared  in  evidence  that 

1  .See  further  in  this  connection,  Gale  3  See  supra  under  I.  E.  Act,  s  28,  cl. 
on  Easements,  9th  Ed.,  pp.  473,  474.  (r),  and  Chap.  Ill,  Part  I. 

2  Ankerson    v.     Connelly;      W.    H.  4  (1877)  6  Ch.  D.,  284,  293. 
Bailey     &     Son,    Ltd.    v.     Holborn    &  5  (1838)  3  M.  &  \V..  2:20. 
Frascati,  Ltd.,  ubi  sup. 

P.E.  31 
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between  the  land  of  the  plaintiffs  and  that  of  the  defendants 
who  were  colliery  owners,  there  was  an  intermediate  piece  of 
land  the  coal  under  which  had  been  worked  out  some  years 
before  by  a  third  party.  The  effect  of  such  excavation  was 
that  when  the  defendants  came  to  work  the  coal  under  their 
land,  subsidence  was  caused  of  the  surface  of  the  plaintiffs' 
land  and  the  buildings  thereon  erected,  and  on  these  facts  the 
plaintiffs  asked  for  an  injunction  against  the  defendants. 

The  plaintiffs  themselves,  or  their  predecessors  in  title, 
had  allowed  coal  to  be  extracted  from  under  their  land,  and  it 
was  found  that  such  excavation  did  interfere  with  the  support 
and  increase  subsidence,  though  not  materially. 

The  Master  of  the  Eolls  decided  that  the  plaintiffs'  case 
failed  because  the  defendants  could  not  be  considered  adjacent 
owners  so  as  to  be  liable  for  support,  and  the  acts  of  the 
plaintiffs  and  the  intervening  owners,  by  reason  whereof  the 
subsidence  has  occurred,  could  not  deprive  the  defendants  of 
the  right  of  working  their  mines  as  they  pleased,  even  if  such 
working  caused  damage  to  the  plaintiffs. 

This  decision  was  affirmed  by  the  Court  of  Appeal.     Lord 

Justice  James  made  the  following  observations  1  :  "  I  agree  with 

'  the  Master  of  the  Eolls  that  it  seems  a  very  startling  thing 

'  to  say  that  a  man  who  has  got  a  property  in  valuable  mines 

'  can  be  deprived  of  those  valuable  mines  because  some  one 

1  else   between  him  and  somebody  else,   a  third  person,  has 

In  en  doing  something  with  his  property.     Whatever  you  call 

1  it.  an  easement  or  a  natural  right  incident,  to  property,  or  a 

'  right  of   property,   it  seems  to  me  those  are  only   different 

modes  of  expressing  the  origin  of  the  right,  and  do  not 

'  express  any  difference  in  the  right  itself.     Whatever  it  be, 

'  there  must  he.  whether  you  use  those  terms  or  not,  the  idea 

'and   the  substance  of  ;i   dominant  and  servient  tenement; 

'  and   it  does  seem  to  me  rather  startling  to  find  that  the 

'servient    tenement    can    have    its    servitude   or   obligation 

increased  by  the  act  el'  the  owner  of  the  dominant  tenement, 

1    Ubi  "iilK  :,i  p,  292. 
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"  or  by  the  act  of  a  third  person  intervening  between   the 
"  owners  of  the  dominant  and  servient  tenement." 

By  section  29  of  the  Indian  Easements  Act  no  easement  Effect  of 
is  affected  by  any  change  in  the  extent  of  the  dominant  or  \"cr?as?.or 

0  d  °  diminution 

servient  tenement,  except  where  the  extent  of  an  easement  of  dominant 
being  proportionate  to  the  extent  of  the  dominant  tenement,  X^mw 
the    easement    is    proportionately    increased    or    diminished  diluvion. 
according  as  the  dominant  tenement  is  increased  by  alluvion 
or  diminished  by  diluvion.1 

The  severance  or  partition  of  the  dominant  tenement  into  Effect  of 
two  or  more  parts  annexes  all  its  easements  to  the  severed  sev^Fa;nce  ov 

r         _  partition  of 

portions,  but  the  limits  of  the  rights  remain  what  they  were  dominant 
at  the  time  of  severance,  for  no  additional  burthen  can  by 
reason  thereof  be  imposed  on  the  servient  tenement.2 

In  Tyrringham's  case,3  it  was  resolved  that  common  ap-  TyrriwqfamCa 
pendant  may  be  apportioned,  because  it  is  of  common  right ;  case' 
so  if  A  has  common  appendant  to  20  acres  of  land,  and  en- 
feoffs B  of  part  of  the  said  20  acres,  the  common  shall  be 
apportioned,  and  B  shall  have  common  jiro  rata  and  no  prejudice 
accrues  to  the  tenant  of  the  land  in  which  common  is  to  be  had, 
for  he  shall  not  be  charged  with  more  upon  the  matter  than  he 
was  before  the  severance.4 

In  Codling  v.  Johnson  5  the  defendant  in  an  action  for  Codling  v. 
trespass  pleaded  a  right  of  way  in  respect  of  land  which  had  Johnson- 
formerly  been  part  of  an  uninclosed  common,  but  which  had 
afterwards  been  inclosed  under  the  provisions  of  an  Act  of 
Parliament  and  allotted  to  the  defendant's  ancestor.  The 
existence  of  an  immemorial  right  of  way  having  been  proved, 
the  Court  decided  that  the  defendant  and  each  of  the  allottees 
of  land  within  the  inclosure  were  entitled  to  a  right  of  way. 

In  Harris  v.  Drewe  6  it  was  held  that  the  right  to  sit  in  a  Ham's  v. 
pew  may  be  apportioned,  so  where  a  pew  has  been  appropriated  Drewe- 

1  See  App.  VII.  3  (1584)  4  Rep.,  366. 

2  See  Ram  Pershad  Narain  7'ewaree  4  See  also  Baring  v.  Abingdon  (1892), 
v.  Court  of  Wards    (1874),   21   W.   R.,        2  Ch.,  pp.  395,  402. 

52  •   I.  E.  Act,  s.   30,  App.  VII ;   Gale  5   (1829)  9  B.  &  0.,  933. 

on  Easements,  9th  Ed.,  pp.   86,  44S;  «  (1831)  2  B.  &  Ad.,  164. 

and  infra,  the  English  authorities. 
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to  a  particular  house  and  the  house  is  afterwards  divided  into 

two  parts,  the  occupiers  of  each  part  have  some  right  to  the 

pew  and  may  maintain  an  action  in  respect  of  it. 

Position  of  A  person  claiming  an  easement  after  partition  or  severance 

person  claim-     ^  ^j      j()111jnan^  tenement  must  shew  that  he  comes  within 

ing  easement 

after  partition  the  description  of  the  grantee  of  the  casement,  either  being 

tenement111     *he  grantee  himself  or  claiming  through  him,   and  that  the 

easement    has   ceased   to    be    appurtenant   to    the    dominant 

tenement,  as  a  whole,  and  belongs  to  the  severed  portion.1 

Bower  v.  // ill.        Failure  to  shew  this  lost  the  plaintiff  his  case  in  Boicer  v. 

Hill2 

That  was  an  action  upon  the  case  for  obstruction  of  a 
right  of  way  claimed  by  the  plaintiff  from  his  close  unto  and 
along  a  certain  stream  or  watercourse.  It  appeared  at  the 
trial  that  the  close  in  respect  of  which  the  plaintiff  claimed 
the  right,  abutted  on  the  stream  or  watercourse  in  question, 
and  had  formerly  constituted  parcel  of  one  entire  property 
called  the  King's  Head  Inn  or  yard  ;  but  about  five  years  prior 
to  action  the  occupier  of  the  King's  Head  Inn  had  put  up  a 
pair  of  gates  at  the  bottom  of  his  yard,  and  had  thereby 
separated  the  yard  from  the  stream  or  watercourse,  leaving 
the  space  of  ground  between  the  yard  and  the  stream  in 
possession  of  the  plaintiff.  There  had  been  no  user  of  the 
stream  for  the  last  sixteen  years,  but  before  that  period  it 
appeared  that  there  had  been  a  user  for  various  purposes. 

Littledale,  J.,  directed  a  non-suit  on  two  grounds,  the  one 
which  is  material  to  the  present  question  being  that  the  right 
of  way  had  been  proved  to  belong  to  the  King's  Head  Inn 
and  yard  as  one  ent  ire  subject. 

A  rule,  which  was  granted  by  the  Court  of  Common  Pleas 
lo  Bet  aside  the  non-suit,  was  discharged  on  the  same  ground, 
the  Court  rejecting,  as  an  unreasonable  construction  of  the 
grant  of  the  easement  as  appurtenant  to  the  King's  Head 
Inn  and  yard  as  ;>  whole,  the  plaintiff's  contention  (hat  the 
right  of  easement  attached   to  each  and  every  part  of  the 

[and    which    formed    any    part   of    the    King's    Head  yard,    and 

1   Bower  v.  Hill  (1835),  2  Bing.  \.<\,  "  Ubi  sup. 

• ;   2  Scott,  ;■::■,. 
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that  as  he,  the  plaintiff,  had  the  possession  of  the  frontage 
of  the  ground  adjoining  to  the  stream,  he  had  also  a  right  of 
passage  which  was  the  subject  of  the  grant  ;  since  the  grant 
itself,  if  presumed  to  have  ever  existed,  was  still  in  full  force, 
and  there  had  been  no  release  or  extinguishment  of  the 
original  easement,  but  only  a  temporary  suspension  of  it, 
nor  was  there  any  incapacity  on  the  part  of  the  occupier  of  the 
King's  Head  Inn  to  resume  the  use  of  it.  Independently  of 
this  there  was  the  broad  ground  that  if  the  grant  had  been 
produced  in  evidence,  the  plaintiff  could  not  have  brought 
himself  within  the  description  of  the  grantee. 

In  Newcomen  v.  Coulson,1  which  was  a  case  of  a  severance  Newcomen  v. 
of  lands  under  an  Inclosure  Act,  Jessel,  M.E.,  said  :  "  The  Couhon- 
"  first  point  made  was  this  :  It  was  said  that  as  this  was  a 
"  grant  to  the  owner,  and  owners  for  the  time  being,  of  the 
"  lands,  if  the  lands  became  severed,  the  owners  of  the  .severed 
"  portions  could  not  exercise  the  right  of  way.  I  am  of 
"  opinion  the  law  is  quite  clear  the  other  way.  Where  the 
"  grant  is  in  respect  of  the  lands  and  not  in  respect  of  the 
"  person,  it  is  severed  when  the  lands  are  severed,  that  is, 
"  it  goes  with  every  part  of  the  severed  lands.  On  principle, 
"  this  is  clear." 

Section  30  of  the  Indian  Easements  Act  provides  that  Indian  Ease- 
where  a  dominant  heritage  is  divided  between  two  or  more  s_  30 ' 
persons,  the  easement  becomes  annexed  to  each  of  the  shares, 
but  not  so  as  to  increase  substantially  the  burden  on  the 
servient  heritage  ;  provided  that  such  annexation  is  consistent 
with  the  terms  of  the  instrument,  decree  or  revenue  proceed- 
ing (if  any)  under  which  the  division  was  made,  and  in  the 
case  of  prescriptive  rights,  with  the  user  during  the  prescriptive 
period.2 

Subject   to  the  rule  above  stated  that  the  owner  of  an  Novel  user, 
easement  may  not  place  a  new  burthen  or  restriction  upon 
the  servient  tenement,  or  do  anything  whereby  the  original 
and  rightful  burthen  or  restriction  is  increased,   a  dominant 


1  (1877)  5  Ch.  D.,  133.  -  See  App.  VII. 
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owner  has  the  right  to  alter  the  mode  and  place  of  enjoyment 
of  the  easement.1 

Thus,  an  alteration  affecting  the  quality  merely  of  the 
dominant  tenement  and  not  its  substance  will  not  destroy  an 
easement  of  light  appurtenant  to  it.2 

Upon  the  same  principle  it  has  been  held  that  the  con- 
version of  fulling  mills  into  corn  mills  is  not  such  a  change 
of  the  mode  of  enjoyment  as  will  affect  the  right  to  the  use  of 
a  watercourse  for  working  the  mills.3 

So,  also,  the  height  of  projecting  eaves  can  be  raised  provided 
an  increased  burthen  is  not  thrown  on  the  servient  tenement.4 

Similarly,  in  the  case  of  an  easement  to  pollute  water, 
the  method  of  the  pollution  may  be  changed  so  long  as  the 
pollution  itself  is  not  increased.5 

So,  too,  a  change  by  the  owner  of  the  dominant  tenement 
not  in  the  purpose  for  which  a  way  is  used,6  or  in  the  direction 
of  the  way,7  but  in  the  system  by  which  such  purpose  is 
effected,  is  not  necessarily  such  a  material  aggravation  of  the 
easement  as  to  entitle  the  servient  owner  to  its  discontinuance.8 

Thus,  an  easement  of  way  used  for  the  purpose  of  cleaning 
the  privies  of  the  dominant  owner  is  not  materially  aggravated 
by  a  change  of  system  which  causes  such  privies  to  be  cleansed 
daily  instead  of  less  frequently  as  before.9 

B. — Rules  as  to  the  extent  and  mode  of  enjoyment  of 

Easements  in  relation  to  the  different  methods  of 

acquisition. 

(1)  Easements  created  by  deed  of  grant. 

General  rule  The  general   rule  that  the  extent  and  mode  of  enjoyment 

of  easements   created   by  drm[  of  grant  are  limited   by   the 

1  See  I.  E.  Aot,  b.  !•'■'!,  and  exception,  5  Baxendale   v.    McMurray    (1807), 

and  the  illustrations,  App.  VI  l.  L.  R.,  2  Ch.  App.,  790. 

-  Bee   ('nils   v.    1 1 nun    and   Colonial  "  See  infra,  C  (2). 

Start  .  Ltd.  (1904),  App.  Cas.,  179,  202,  '  Hid. 

211,  explaining  Martin  v,  Qoble  (1808),  M  Jadvial  Muttick  \.  Oopal  Chandra 

l  Camp.,  320.  Mukcrji  (1886),  I.  L.  R.,  13  Cal.,  130  ; 

'■>  LuttreVi  en  e  (1738),  I  Rep.  86a.  L.  R.,  !■'!  Cnd.  App.,  77. 

1  Mulia    Bhana     v.     Sandar    Dana  u  lbi<i. 
(1913),  I.  L.  i:.,  38  Bom.,  1. 
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particular  instrument  from  which  the  rights  and  intentions  of 
tho  parties  are  to  be  ascertained,1  must  be  taken  with  this 
qualification  that,  in  construing  the  terms  of  a  grant,  reference  Qualification. 
should  bo  made,  whenever  necessary,  to  the  state  of  sur- 
rounding circumstances  existing  at  thu  time  of  the  grant,2  so 
that  the  right  of  user  claimed  may  be  reasonably  consistent 
therewith.3 

Where,  however,  there  is  nothing  in  the  circumstances  of 
the  case,  or  in  the  situation  of  the  parties,  or  in  the  situation 
of  the  land,  to  restrict  the  extent  and  mode  of  enjoyment  of 
the  right  granted,  the  words  of  the  deed  or  act  granting  the 
right  should  have  their  full  operation.4 

(2)  Quasi-easements. 

The  extent  and  mode  of  enjoyment  of  gwasi-easements 
must  be  measured  by  the  extent  and  mode  of  their  enjoyment 
at  the  time  of  the  severance  of  the  dominant  and  servient 
tenements. 

The  rule  in  Wheeldon  v.  Burrows  5  points  obviously  to  this  Wheeldon  v. 
conclusion,  and  the  decision  in  Quiche  v.  Chapman  6  supports  it. 

1  Hodgson  v.    Field  (1806),  7  East,  to  devises,  Phillips  v.  Low  (1892),  1  Ch., 

613  ;    Allan  v.  Gomme  (1840),  11  A.  &  47  ;    Milner's  Safe  Co.,  Ltd,  v.  G.  N. 

E.,    759;    Henninrj   v.   Burnet   (1852),  and  City  Ry.  Co.  (1907),  1  Ch.,  208.     In 

8    Exch.,     187  ;     Northam    v.    Hurley  any  such  inquiry  the  purpose  for  which 

(1853),  1  E.  &  B.,  665  ;    Whitehead  v.  the     dominant     tenement     has     been 

Parks    (1858),    2    H.    &    N.,    870;     27  granted  and  the  state  of  the  grantor's 

L.  J.  Exch.,  169  ;     Williams  v.  James  knowledge  at  the  time  of  the  grant  are 

(1867),  L.  R.,  2  C.  P.,  577  ;    and  see  material  elements  in  ascertaining  the 

I.  E.  Act,  s.  28,  App.  VII.  intention  of  the  parties  and  the  extent 

2  As  to  the  time  at  which  the  rights  of  the  easement,  see  Caledonian  Ry. 
of  the  parties  to  a  conveyance  executed  Co.  v.  Sprot  (1856),  2  Macq.,  Sc.  App., 
in  pursuance  of  an  agreement  are  to  be  449;  N.-E.  Ry.  Co.  v.  Elliot  (1860), 
ascertained,  see  suj>ra,  p.  348.  1   J.   &   H.,    145  ;    Robinson  v.    Grave 

3  Wood  v.  Saunders  (1875),  44  L.  J.  (1873),  21  W.  R.,  223  ;  27  L.  T.  N.  S., 
Ch.,  514;  Kay  v.  Oxley  (1875),  L.  R.,  648;  Cannon  v.  Villars,  ubi  sup.; 
10  Q.  B,,  360  (368)  ;  Cannon  v.  Villars  Aldin  v.  Latimer  Clark,  Muirhead  <(■ 
(1878),  8  Ch.  D.,  415;  Roe  v.  Siddons  Co.  (1894),  2  Ch.,  437;  Fredk.  Heft--, 
(1888),  22  Q.  B.  D.,  224  (233)  ;  Morgan  Lid,  v.  Pickford's,  Ltd.  (1906),  2  Ch., 
v.  Kirby  (1878),  I.  L.  R.,  2  Mad.,  46,  54,  87. 

57.     See  also  Myers  v.  Catterson  (1889),  4   United  Land  Co.  v.  Great  Eastern 

43  Ch.   D.,  470,  and  in  particular  the  Ry.  Co.  (1875),  L.  R.,  10  Ch.  App.,  586. 
judgment    of    Bowen,    L.J.,    Ibid.,    at  5  (1879)  12  Ch.  1)..  p.    19.     Set  also 

p.  ISO  ;    Broomfield  v.    Williams  (1897),  Hol/itcs  v.  Coring  (1824),  2  Bing.,  76. 
1  Ch.  at  p.  615.     The  same  rule  applies  B  (1903)  1  Ch.,  609. 
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The  rule  in  WJteeldon  v.  Burrows  (already  noticed  in 
reference  to  the  acquisition  of  gwasi-easements)  is  that  on 
the  grant  by  the  owner  of  an  entire  property  of  part  of  that 
property  as  it  is  then  used  and  enjoyed,  there  will  pass  to 
the  grantee  all  those  continuous  and  apparent  easements, 
meaning  gwasi-easements,  which  are  necessary  to  the  reason- 
able enjoyment  of  the  property  granted,  and  which  have  been 
and  are  at  the  time  of  the  grant  used  by  the  owner  of  the  entirety 
for  the  benefit  of  the  part  granted.1 

(3)  Easements  oj  necessity. 

General  rule.  In  the  case  of  an  easement  of  necessity  the  rule  broadly 
stated  is  that  the  user  of  the  right  must  be  limited  by  the 
actual  necessity  of  the  case. 

Holmes  v.  In  Holmes  v.   Goring  2  Best,   C.  J.,  after  referring  to  the 

Gonng.  proposition  that  "  a  way  of  necessity,  when  the  nature  of  it  is 

"  considered,  will  be  found  to  be  nothing  else  than  a  way  by 
"  grant,"  proceeds  to  enunciate  the  correct  rule.  It  is  a  grant, 
he  says,  "of  no  more  than  the  circumstances  which  raise  the 
"  implication  of  necessity  require  should  pass.  If  it  were 
"  otherwise,  this  inconvenience  might  follow,  that  a  party 
"  might  retain  a  way  over  1000  yards  of  another's  land,  when 
"  by  a  subsequent  purchase  he  might  reach  his  destination 
"  by  passing  over  100  yards  of  his  own.  A  grant,  therefore, 
'*  arising  out  of  the  implication  of  necessity  cannot  be  carried 
"  further  than  the  necessity  of  the  case  requires,  and  this 
•"  principle  consists  with  all  the  cases  which  have  been  decided." 

At  what  time         In  relation  to  the  use  to  which  the  dominant  tenement  may 

i'^         he  put,  the  question  arises  as  to  the  point,  <>f  time  to  which  the 

ixred.       actual  necessity  is  to  he  referred.     Is  the  actual  necessity  to  be 

judged  by  the  slate  of  circumstances  existing  at  the  time  of 

the  :  rant,  or  by  the  purposes  for  which  at  any  future  time  the 

dominant  tenement  may   he  used  ?     The  answer  is  that  the 

bate  of  circumstances  existing  at,  (lie  time  of  the  grant  must 

determine  the  necessity  of  the  case.     Otherwise  the  necessity, 


1  See  .s"/"".  p.  346.  '  (1824)  2  Bing.,  70  (84). 
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which  is  the  foundation  of  the  right,  might  be  converted  into  a 
mere  question  of  convenience,  changing  its  character  according 
as  the  dominant  owner  chose  to  alter  the  mode  of  his  enjoy- 
ment of  the  dominant  tenement. 

The  principle  is  laid  down  in  the  case  of  Corporation  of  Corporation  of 
London  v.  Biggs,1  where  the  question  was  raised  whether  the  mg(JS% 
right  to  a  way  of  necessity  to  and  from  a  landlocked  close 
over  the  surrounding  land  is  a  general  right  of  way  for  all 
purposes,  or  whether  it  is  limited  to  such  a  right  of  way  as 
was  suitable  or  necessary  for  the  enjoyment  of  the  close  in  the 
condition  it  happened  to  be  at  the  time  the  right  first  arose. 
The  point  was  one  of  first  impression  and  was  elucidated  by 
Sir  George  Jessel,  the  Master  of  the  Eolls,  in  his  usually  clear 
and  convincing  manner. 

After  referring  to  an  observation  of  Lord  Chancellor  (jairns 
in  Gayford  v.  Moffat,2  from  which  it  was  obvious  that  that  very 
eminent  judge  thought  a  way  of  necessity  meant  a  way  suit- 
able for  the  user  of  the  premises  at  the  time  when  the  way  of 
necessity  was  created,  he  proceeds  as  follows  3  : — ■ 

"  Well,  now,  if  we  try  the  case  on  principle — treating  this 
"  right  of  way  as  an  exception  to  the  rule — ought  it  to  be 
"  treated  as  a  larger  exception  than  the  necessity  of  the  case 
"  warrants  ?  That  of  course  brings  us  back  to  the  question, 
"  What  does  the  necessity  of  the  case  require  ?  The  object  of 
"  implying  the  re-grant,  as  stated  by  the  older  judges,  was  that 
"  if  you  did  not  give  the  owner  of  the  reserved  close  some  right 
"  of  way  or  other,  he  could  neither  use  nor  occupy  the  reserved 
"  close,  nor  derive  any  benefit  from  it.  But  what  is  the  extent 
"  of  the  benefit  he  is  to  have  ?  Is  he  entitled  to  say,  I  have 
"  reserved  to  myself  more  than  that  which  enables  me  to  enjoy 
"it  as  it  is  at  the  time  of  the  grant  ?  And  if  that  is  the  true 
"  rule,  that  he  is  not  to  have  more  than,  necessity  requires, 
"  as  distinguished  from  what  convenience  may  require,  it 
"  appears  to -me  that  the  right  of  way  must  be  limited  to  that 
"which  is  necessary  at  the  time  of  the  grant  ;    that  is,  he  is 

i  (1880)  13  Ch.  D..  7J8  .  3   13  Ch.  D.  at  p.  806. 

3  (1868)  L.  K.,  1  Ch.  App.  at  p.  135. 
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"  supposed  to  take  a  re-grant  to  himself  of  such  a  right  of  way 
"  as  will  enable  him  to  enjoy  the  reserved  thing  as  it  is.  That 
'•'  appears  to  me  to  be  the  meaning  of  a  right  of  way  of 
"  necessity.  If  you  imply  more,  you  reserve  to  him  not  only 
"  that  which  enables  him  to  enjoy  the  thing  he  has  reserved 
"  as  it  is,  but  that  which  enables  him  to  enjoy  it  in  the  same 
"  way  and  to  the  same  extent  as  if  he  reserved  a  general  right 
"  of  way  for  all  purposes  :  that  is- — as  in  the  case  I  have  before 
"  me — a  man  who  reserves  two  acres  of  arable  land  in  the 
"  middle  of  a  large  piece  of  land  is  to  be  entitled  to  cover  the 
"  reserved  land  with  houses,  and  call  on  his  grantee  to  allow 
"  him  to  make  a  wide  metalled  road  up  to  it." 

"I  do  not  think  that  is  a  fair  meaning  of  a  way  of 
"  necessity  :  I  think  it  must  be  limited  by  the  necessity  at 
"  the  time  of  grant  ;  and  that  the  man  who  does  not  take  the 
"  pains  to  secure  an  actual  grant  of  a  right  of  way  for  all 
"  purposes  is  not  entitled  to  be  put  in  a  better  position  than 
"  to  be  able  to  enjoy  that  which  he  had  at  the  time  the  grant 
"  was  made.  I  am  not  aware  of  any  other  principles  on  which 
"  this  case  can  be  decided." 
Esvbai  v.  'The  English  rule  that  a  way  of  necessity  must  be  limited 

varda-i.  '  Dy  the  necessity  at  the  time  of  grant  was  applied  by  the  Bom- 
bay High  Court  in  the  case  of  Esubai  v.  Damodar  Ishvardas,1 
where  the  plaintiff  having,  on  a  piece  of  land  surrounded  by 
the  defendant's  land  and  granted  to  the  plaintiff's  predecessor 
in  title  for  building  purposes,  erected  a  substantial  building 
with  a  privy  and  claimed  a  right  of  way  over  the  defendant's 
land  to  the  privy  as  a  way  of  necessity,  it  was  held  that  the 
suitable  enjoyment  of  the  dwelling  implied  the  use  of  a  privy 
wherever  it  might  be  thought  Jit  by  the  occupants  of  the 
dwelling  to  build  one,  and  that  the  plaintiff  was  accordingly 
entitled  to  build  a  privy  and  consequently,  also,  to  have  a  way 
of  necessity  lor  access  by  a  sweeper  to  the  privy  when  built, 
ii.'ii.iu  k.i  ■ .  The  same  rule  is  observed  in  the  second  paragraph  of 
.    i  o\  ion  28  of  I  he  Indian  Easements  Act.- 

ln  considering  the  limits  of  a  way  of  necessity,  the  extent 

1  (1891)  I.  I-.  i:..  Lfl  B  mi  ,  .,.,.'.  2  See  App.  VIL. 
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to  which  and  the  purposes  for  which  the  way  has  been  granted 
are  proper  questions  to  be  determined. 

Thus  in  Serff  v.  Avion  Local  Board,1  where  land  was#erj§fv.  Acton 
conveyed  to  the  local  board  with  knowledge  on  the  part  of  the  ocal 
grantors  of  the  purpose  for  which  it  was  to  be  used  by  the 
grantees,  namely,  that  of  sewage  works,  and  the  only  way  to 
the  grantees'  land  was  a  warple  way  over  the  grantor's  land 
and  formerly  used  for  the  purposes  of  cultivation,  it  was  held 
that  such  way  passed  to  the  grantees  for  all  necessary  purposes 
in  connection  with  the  sewage  works. 

On  the  creation  of  a  way  of  necessity  the  person  by  whose  Selection  of 
act  the  way  is  created,  that  is,  the  grantor,  has  the  right  to  ™£™Jq  bg 
select  the  way,  provided  it  be  reasonably  convenient  to  the  macb. 
grantee  ;    but  if  he  does  not  do  so,  the  grantee  has  the  right 
to  select  the  way.2 

In  the  exercise  of  this  right  the  grantee  must  select  such 
direction  as  a  person  of  reasonable  and  ordinary  skill  would 
select,  and  must  adopt  such  mode  of  making  the  road  as  a 
prudent  and  rational  person  would  adopt,  if  he  were  making 
the  road  over  his  own  land,  and  not  over  some  one 
else's.3 

In  the  case  of  a  devise  it  is  obviously  impossible  for  the 
testator,  by  whose  act  the  way  is  created,  and  who  is  dead,  to 
do  any  subsequent  act  of  selection  ;  and  if  the  line  of  way 
depends  on  his  intention  it  must  be  discovered  from  the 
language  of  the  will,  understood  with  reference  to  the  state 
of  the  property.4 

Though  it  may  be  difficult  to  state  what  line  the  way  is  to 
take  if  the  land  before  severance  was  so  occupied  as  to  afford 
no  indication  of  what  was  the  usual  way  in  the  testator's  time, 
yet  it  rarely  happens  that  there  has  not  been  some  occupation 


1  (1886)  ::i  Ch.  D.,  679.  Bolton  (1870),  11  Ch.  D.,  'JOS.     And  see 

-  Clarke  v.  Rugge,  2  Roll.  Abr.,  60,  Gale  on  Basements,   9th    I'M.,   p.    ITS  ; 

pi.  17  ;  Clark  v.  Gogge  (1007),  Cro.  Jac,  and  1.  E.  Act,  s.  1 1,  App.  VII. 

170  ;   Packer  v.  Welatead  (1057),  2  Sid.,  3  Abson  v.  Fenton  (1823),  1  13.  &  G., 

Ill  ;   Pearson  v.  Spencer  (1863),  1  B.  &  105. 

S.,  571,  585  ;    3  13.  &  S.,  701  ;  Bolton  v.  '  Pearson  v.  Spencer,  ubi  su}>. 
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Only  one  way 
of  necessity. 


Suggested 
relaxation  of 
the  rule  in 
India. 

Once  ascer- 
tained cannot 
be  varied. 


of  the  land,  as  by  a  tenant,  from  which  the  measure  of  the 
right  on  the  basis  of  its  enjoyment  at  the  time  the  will  was 
made,  may  be  derived.1 

When  there  is  more  than  one  means  of  access  to  the  grantee's 
tenement  over  the  grantor's,  the  grantee  is  not  entitled  to 
more  than  one  way  of  necessity  which  the  grantor,  or,  failing 
him,  the  grantee,  has  the  right  to  select  according  to  the  above- 
mentioned  rule.2 

The  expediency  of  relaxing  this  rule  in  India  in  deference 
to  caste  or  religion  has  been  suggested,3  but  the  suggestion  has 
never  been  actually  adopted.4 

When  once  a  way  of  necessity  has  been  ascertained, 
neither  the  dominant  owner  nor  the  servient  owner  has  the 
right  to  vary  it.  It  must  remain  the  same  way  so  long  as  it 
continues.5 


General  rule. 


(4)  Prescriptive  easements. 

The  extent  and  mode  of  enjoyment  of  prescriptive  ease- 
ments, other  than  easements  of  light  and  air,  and  easements 
to  pollute  air  and  water,  are  to  be  measured  by  the  user  as 
proved.6 

The  first  of  the  exceptions  to  the  general  rule  above  stated 
lias  already  been  fully  considered.7 

As  to  the  second,  it  is  necessary  to  refer  to  the  case  of 
Crossley  &•  Sons,  Limited  v.  Liylitoivlcr,8  which  is  the  leading 
authority  on  the  subject. 


Easements  of 

light  and  air. 

Right  to 

pollute. 


1   l'<  arson  \ .  Spi  nci  r,  ubi  sup. 

~  BbUoti  v.  Bolton  (1879),  11  Ch.  D., 
968. 

■'■  See  Esiibai  v.  Damodar  Ishvardas 
(1891),  I.  L.  R.,  hi  Bom.,  552  •  Mimici. 
polity  of  City  oj  Poona  v.  Vaman 
Hafarap  Qholap  (1894),  1.  L.  K.,  l'.» 
Bom.,  797  (801). 

1  Kriahnamarazu  v.  Marraju  (1905), 
l.  L,  i:.,  28  Mad.,  195. 

■  Pearson  \ .  Spencer { 1863),  l  B.&  £., 
..,  i. 

'•  Howell  \.  King  (1686),  I  Mud., 
190 ,    Lawton  v.    Ward  (1697),    l    Ld. 


Raym.,  75;  Beaky  v.  Shaw  (1805), 
li  East,  209;  Ballard  v.  Dyson  (1808), 
I  Taunt.,  27!)  ;  William*  \  .  Janus 
(1867),  L.  R.,  2  C.  P.,  577  ;  United 
Land  Co.  v.  Great  Eastern  Ry.  Co. 
(1875),  L.  R.,  10  Ch.  App.,  586  (690); 
Desai  Bhaoorai  v.  Desai  Chunilal  (1899), 
I.  L.  R.,  24  Bom.,  L88  ;  John  While 
db  Sons  v.  ■!.  «(•  M.  White  (1906), 
App.  Gas.,  72.  See  also  I.  E,  Act,  s.  28, 
ol.  (e),  App.  VII. 

7    See   ('hap.     Ill,    Part    T,   and  BUpra, 

Pari   I.  A. 
K  (1877)  L.  R.,  2  Ch.  App.,  478. 
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The  plaintiff  sued  for  an  injunction  to  restrain  the  def en-  Croaaley  & 
dants  as  occupiers  of  large  dye-works  from  polluting  the  water  Ughtowkr. 
of  a  river  in  which  the  plaintiffs  had  riparian  rights,  and  two 
questions,  amongst  others,  arose  for  determination  ;  first, 
whether  there  was  a  prescriptive  right  to  pollute  in  the  defen- 
dants, and  secondly,  if  there  was  such  right,  what  was  the 
extent  of  it. 

It  was  proved  in  evidence  that  on  the  site  of  the  dye- 
works  established  b}r  the  defendants  in  1864,  other  dye-works 
had  been  used  by  former  occupiers  for  twenty  years  prior 
to  1839,  and  the  foul  water  from  those  works  had  been  dis- 
charged into  the  stream.  It  appeared  that  the  pollution, 
though  similar  in  kind,  was  considerably  less  in  degree  than 
since  the  defendant's  works  had  been  in  operation. 

The  first  question  having  been  established  in  favour  of  the 
defendants,  it  was  contended  on  their  behalf  that  the  extent 
of  their  prescriptive  right  was  to  be  measured  by  the  means 
which  they  had  of  discharging  their  foul  water  into  the  river, 
and  that  if  the  watercourses  used  for  such  purpose  by  the 
former  occupiers  had  not  been  enlarged,  and  it  was  proved 
they  had  remained  the  same,  the  plaintiffs  had  no  ground  of 
complaint. 

In  dealing  with  this  contention  Lord  Chancellor  Chelms- 
ford said  :  "In  answer  to  this  argument,  however,  it  may  be 
"  observed  that  the  right  upon  which  the  defendants  insist  is, 
"  not  to  pour  water,  but  to  pour  foul  water  into  the  Hebble. 
"  It  may  be  difficult  to  fix  a  limit  to  such  a  right  where  the 
"  quantity  of  fouling  to  which  the  prescription  extends  has 
"  not  been  far  exceeded,  but  where  the  excess  is  considerable 
"  the  proof  will  be  comparatively  easy." 

"  The  user  which  originated  the  right  must  also  be  its 
"  measure,  and  it  cannot  be  enlarged  to  the  prejudice  of  any 
"  other  person." 

This  decision  shews  that  the  extent  of  an  easement  to 
pollute  water  is  to  be  measured  by  the  pollution  as  it  existed 
at  the  commencement  of  the  prescriptive  period,  and  that 
such    pollution    is   to   be    ascertained    not    by   the    means    of 
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discharge  at  the  disposal  of  the  owner  of  the  easement,  but 
by  the  amount  of  polluting  matter  which  is  poured  into  the 
stream.  To  the  same  effect  is  section  28,  clause  (J),  of  the 
Indian  Easements  Act.1 

It  appears  that  the  mode  of  enjoyment  of  an  easement 

pollution  may  j.Q  p0nnte  may  be  changed  either  as  regards  the  purpose  for 

extent  of        which    the    dominant    tenement    is   used    or    as   regards    the 

fncreased.110*  material  employed  for  such  purpose,  provided  the  pollution 

is  not  thereby  substantially  or  tangibly  increased. 

Thus  in  Baxendale  v.  McMurray,2  where  the  plaintiff  in 
suing  for  an  injunction  contended  that  the  defendant's  user 
of  an  ancient  paper  mill  had  become  unlawful  because  for  the 
rags  from  which  the  paper  had  formerly  been  made  during 
the  prescriptive  period  a  new  vegetable  fibre  had  been  sub- 
stituted, it  was  held  that  in  order  to  succeed  it  was  not  suffi- 
cient for  the  plaintiff  to  shew  that  the  defendant  was  using  in 
the  manufacture  of  paper  a  new  and  different  material,  but 
that  he  must  go  further  and  shew  that  a  greater  amount  of 
pollution  and  injury  arose  from  the  use  of  such  material,  and 
that  the  onus  of  so  shewing  lay  on  the  plaintiff. 


Method  of 


Baxendale  v, 
McMurray. 


C— Extent  and  mode  of  enjoyment  of  Easements  of  Way. 

(1)  Easement  of  nay  created  by  deed  of  grant. 

General  rule.         When  an  easement  of   way  is  created  by  deed  of    grant 

Question  of     0r  by  will  the  extent  and  mode  of  its  enjoyment  must,  in 

'  conformity   with   the  general  rule,   be  ascertained  from  the 

terms  of  the  instrument  itself,  which  arc  to  be  construed,  if 

necessary,  with  reference  to  the  circumstances  existing  at  the 

date  of  the  instrument.3 

In  Cannon  v.  Villars,4  which  was  an  action  to  restrain  the 
obstruction  of  b  right  of  way,  the  defendant  had  entered  into 
an  agreement  with  the  plaintiff  to  grant  to  him  a  lease  of 


Cannon  v. 

I  iUai  i. 


App.  VII. 

67)  l..  i:..  2  Ch.   \pi>..  790. 
■'  Bet  supra,  Pari   I.  B  (1).     A  very 
itl  ,i,  m,i  oircum  I  nice  to  be  taken  into 
.  i, i,  idei  it  ion  i    the  oal  ure  <>f  t  be  loot  ■ 


in  quo  over  which  the  way  is  planted, 
Cannon  v.  Villars  (1878),  8  Ch.  I).,  115 
(420). 

4     /  'hi  mi/i. 
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a  house  and  a  piece  of  vacant  ground  for  the  erection  of  a 
workshop  for  the  purposes  of  his  business  as  a  gas  engineer. 
It  was  a  clause  of  the  agreement  that  the  plaintiff  should  not 
obstruct  a  gateway  belonging  to  the  defendant  which  com- 
municated with  a  paved  yard  leading  to  the  vacant  ground 
except  for  the  purposes  of  ingress  and  egress.     The  gateway 
and  paved  yard  also  constituted  the  only  approach  to  the 
stables  of  the  defendant,  who  carried  on  business  in  adjoining 
premises.     The  defendant  having  prevented  the  access  of  carts 
and  vehicles  to  the  plaintiff's  workshop  by  blocking  up  the 
gateway  and  yard  with  his  vans,  the  plaintiff  brought  this 
action.     It  was  held  that  under  the  agreement  the  plaintiff 
was  not  restricted  to  a  footwa}r  as  the  defendant  contended, 
but  that  he  had  a  general  right  of  way  as  was  reasonably 
required  for  the  purposes  of  his  business,   and  was  entitled 
to  an  injunction  accordingly.     In  the  course  of  his  judgment 
Jessel,  M.R.,  said  *  :   "  Now  I  will  say  a  word  or  two  about  the 
law.     As  1  understand,  the  grant  of  a  right  of  way  yer  se 
and  nothing  else  may  be  a  right  of  footway,  or  it  may  be  a 
general  right  of  way,  that  is  a  right  of  way  not  only  for 
people    on   foot    but    for    people    on   horseback,    for    carts, 
carriages,  and  other  vehicles.     Which  it  is,  is  a  question  of 
construction  of  the  grant,  and  that  construction  will  of  course 
depend  on  the  circumstances  surrounding,  so  to  speak,  the 
execution  of  the  instrument.     Now  one  of  those  circumstances, 
and  a  very  material  circumstance,  is  the  nature  of  the  locus 
in  quo  over  which  the  right  of  way  is  granted.     If  we  find  a 
right  of  way  granted  over  a  metalled  road  with  pavement  on 
both  sides  existing  at  the  time  of  the  grant,  the  presumption 
would  be  that  it  was  intended  to  be  used  for  the  purpose  for 
which  it  was  constructed,  which  is  obviously  the  passage  not 
only  of  foot  passengers,  but  of  horsemen  and  carts.     Again, 
if  we  find  the  right  of  way  granted  along  a  piece  of  land 
capable  of  being  used  for  the  passage  of  carriages,  and  the 
grant  is  of  a  right  of  way  to  a  place  which  is  stated  on  the 
face  of  the  grant  to  be  intended  to  be  used  or  to  be  actually 

1  Ubi  sup,  at  pp.  420,  421. 
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"  used  for  a  purpose  which  would  necessarily  or  reasonably 
"  require  the  passing  of  carriages,  there  again  it  must  be 
"  assumed  that  the  grant  of  the  right  of  way  was  intended  to 
"  be  effectual  for  the  purpose  for  which  the  place  was  designed 
"  to  be  used,  or  was  actually  used.1  .  .  .  Prima  facie  the  grant 
"  of  a  right  of  way  is  the  grant  of  a  right  of  way  having  regard 
"  to  the  nature  of  the  road  over  which  it  is  granted  and  the 
"  purpose  for  which  it  is  intended  to  be  used  ;  and  both 
"  these  circumstances  may  be  legitimately  called  in  aid  in 
"  determining  whether  it  is  a  general  right  of  way,  or  a  right 
"  of  way  restricted  to  foot-passengers,  or  restricted  to  foot- 
"  passengers  and  horsemen  or  cattle,  which  is  generally  called 
"  a  driftway,  or  a  general  right  of  way  for  carts,  horses, 
"  carriages,  and  everything  else." 

But  when  the  instrument  is  silent  as  to  the  purpose  for 
which  the  way  is  to  be  used,  or  expresses  it  in  general  terms, 
the  question  sometimes  arises  whether  the  measure  of  the 
right  is  to  be  defined  by  the  actual  use  which  is  being  made 
of  the  dominant  tenement  at  the  time  of  the  grant,  or.  being 
unrestricted  by  the  deed,  is  to  be  liberally  construed  in  favour 
of  the  grantee. 

The  question  is  not  without  difficulty  and  the  authorities 
are  conflicting  and  require  examination,  but  the  modern  view 
appears  to  be  that  if  the  grant  of  the  way  is  in  general  terms, 
it  should  receive  a  liberal  construction  consistently  with  the 
surrounding  circumstances  of  the  case,  without  restriction  to 
the  use  that  was  made  of  the  way  at  the  time  of  the  grant. 

In  Senlwuse  v.  Christian  -  Ashhurst,  J.,  states  the  question 
to  be  whether  under  the  general  grant  for  the  purpose  of 
carrying  coals,  the  party  "lias  not  a  right  to  make  any  svch 
"  way  as  is  necessary  for  the  carrying  of  that  commodity. 
"  There  are  no  gnat  collieries  in  the  northern  part  of  the 
"  kingdom  where  they  have  not  those  framed  waggon-ways, 
"  and  tli''  case  itself  expressly  states  that  the  defendant  cannot 


Miner's  Saje  <'<>.,  Ltd.  \.  0.  A',        -a  devise. 
andt  ity  Ky. Co. (1907),  I Ch., 208 (222),  *  (1787)  I  T.  R.,  660;    1  R.  R.,  300. 
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"  so  commodiously  enjoy  this  way  in  any  other  manner.  There- 
"  fore,  under  the  original  grant,  he  has  a  right  to  make  a 
"  framed  waggon-way,  which  is  necessary  for  the  purpose  of 
"  carrying  his  coals."  It  appeared  that  this  kind  of  waggon- 
way  had  been  introduced  into  use  since  the  date  of  the  grant. 

In  Dand  v.  Kingscote  l  the  defendant  under  a  reservation  Dand  v. 
of  coal  mines  "  together  with  a  sufficient  way-leave  and  stay-  K™Q8C0te- 
"  leave  to  and  from  the  mines,  with  liberty  of  sinking  and 
"  digging  pit  and  pits,"  made  a  steam  engine  for  the  purpose 
of  wiring  and  working  the  lower  seams  in  the  coalfield,  con- 
structed a  railroad  along  which  to  carry  his  coal  to  a  place  of 
shipment,  and  made  embankments  and  cuttings  in  two  other 
places  for  a  railroad  which  was  abandoned. 

These  three  acts  were  complained  of  by  the  plaintiffs  as 
acts  of  trespass,  but  as  regards  the  first  two  it  was  held  that 
under  the  reservation  the  defendant  was  not  confined  to  such 
a  description  of  way  as  was  in  use  at  the  time  of  the  grant  or 
in  such  a  direction  as  was  then  convenient,  but  that  accord- 
ing to  the  object  of  the  reservation,  which  was  to  get  coals 
beneficially  to  the  owner  of  them,  the  defendant  might  have 
such  a  description  of  way  and  in  such  a  direction  as  would 
be  reasonably  sufficient  to  enable  the  coal  owner  to  get,  from 
time  to  time,  all  the  seams  of  coal  to  a  reasonable  profit. 

As  regards  the  third  alleged  act  of  trespass  it  was  held 
that  the  defendant  having  by  his  conduct  shewn  that  the  rail- 
way in  that  direction  was  unnecessary,  the  plaintiff  was  entitled 
to  recover  for  the  damage  occasioned  by  it. 

The  next  case  which  calls  for  notice  is  that  of  Allan  v.  Allan  v. 
Gomme,2  in  which  the  matter  in  issue  was  whether  the  grant  Gomme- 
of  "  a  right  of  way  and  passage  over  a  close  to  a  stable  and 
"  loft  over  the  same,  and  the  space  and  opening  under  the 
"  said  loft,  and  then  used  as  a  wood-house,"  precluded  the 
defendant  from  using  the  right  of  way  for  the  purposes  of  a 
cottage  which  had  been  built  on  the  site  of  the  opening  under 
the  loft.  It  was  held  that  the  meaning  of  such  grant  was  not 
to  give  the  defendant  the  right  of  way  claimed  by  him,  but  to 

1  (1840)  6  M.  &  W.,  174.  -  (1840)  11  A.  &  E.,  759. 

l'.E.  32 
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confine  him  "  to  the  use  of  the  way  to  a  place  which  should  be 
"  in  the  same  predicament  as  it  was  at  the  time  of  making  the 
"  deed." 

The  Court  came  to  the  conclusion  that  the  words  "  then 
used  as  a  wood-house  "  were  descriptive  merely  and  not 
restrictive  of  any  manner  of  using  the  way  consistent  with 
the  ground  being  left  open,  but  that  if  any  buildings  were 
erected  on  it,  it  could  no  longer  be  considered  as  open  for  the 
purpose  of  the  deed. 

That  the  case  was  one  of  first  impression  is  apparent 
from  the  observation  of  Lord  Deimian,  C.J.,  that  "  there  is 
"  no  direct  authority  to  shew  whether,  if  the  use  of  a  place 
"  to  and  from  which  a  way  is  by  express  words  reserved  or 
"  granted,  be  completely  changed,  the  way  can  still  be  con- 
"  tinued  to  be  used." 

In  Henning  v.  Burnet 1  Parke,  B.,  appears  to  have  thought 
that  the  decision  in  Allen  v.  Gomme  erred  on  the  side  of 
strictness,  for  he  says — 

"  In  Allan  v.  Gomme  a  more  strict  rule  was  laid  down 
"  than  I  should  have  been  disposed  to  adopt  ;  for  it  was  said 
"  that  the  defendant  was  confined  to  the  use  of  the  way  to  a 
"  place  which  should  be  in  the  same  predicament  as  it  was  at 
"  the  time  of  making  the  deed.  No  doubt,  if  a  right  of  way 
"  be  granted  for  the  purpose  of  being  used  as  a  way  to  a 
"  cottage,  ami  the  cottage  is  changed  into  a  tanyard,  the  right 
"  of  way  ceases,  but  if  there  is  a  general  grant  of  all  ways  to 
"  a  cottage,  the  right  is  not  lost  by  reason  of  the  cottage  being 
"altered."  2 

Jo  Hawkins  v.  ('(triune*/'  where  a  right  of  way  was  ex- 
pressed l<»  lie  through  the  gateway  of  the  plaintiff  "at  all 
reasonable  times,"  it  was  considered  by  the  Court  that  the 
defendants  who  pleaded  the  easement  had  a  right  to  make 
use  "I'  I  lie  way  for  all  purposes  for  which  persons  ordinarily 
avail  themselves  of  such  aright,  and  were  accordingly  entitled, 


1   (]  ■  12)  8  l     •  l<  .  187,  192. 
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in  the  reasonable  exercise  of  their  right,,  fco  take  carts  through 

the  gateway,  load  and  unload,  turn  round,  and  go  out  again, 
although  owing  to  an  alteration  of  the  premises  by  the  grantor 
subsequent  to  the  grant,  they  could  not  do  bo  without  slightly 
trenching  upon  the  plaintiff's  premises. 

In  a  more  recent  case,   that  of  Finch  v.   Great    Western  Finch  v.  Great 
Bailway  Company,1  it  was  considered  that  the  proper  view  to  g*3tl 
take  of  Allan  v.  Gomme  was  that  it  established  no  general 
principle,   but   turned  on   the    construction    of    a  particular 
deed. 

In  Watts  v.  Kelson 2  the  plaintiff  and  defendant  were  Watts  v. 
owners  of  two  adjoining  properties  which  had  formerly  be-  vc  son" 
longed  to  the  same  owner.  The  plaintiff's  property  was 
conveyed  to  him,  together  with  a  right  of  way  through  the 
gateway  of  the  vendor,  which  opened  into  premises  afterwards 
purchased  by  the  defendant,  to  a  wicket  gate  to  be  erected  by 
the  plaintiff  at  a  given  point,  leading  into  a  piece  of  garden 
ground,  part  of  the  premises  purchased  by  the  plaintiff.  The 
plaintiff,  having  built  a  cart-shed  on  the  piece  of  garden  ground 
near  where  the  wicket  gate  was  to  be  erected,  claimed  a  right 
of  way  for  carriages  to  it. 

Tho  defendant  contended  that  the  right  granted  to  the 
plaintiff  by  his  conveyance  was  only  a  right  of  foot-way,  but 
the  Master  of  the  Kolls  held  that  the  way,  to  which  the  plaintiff 
was  entitled,  was  not  to  be  limited  to  a  foot-way,  but  was  a 
way  for  all  purposes. 

He  thought  that,  on  the  construction  of  the  deed,  it  was 
intended  to  give  the  plaintiff  a  right  of  way  for  all  purposes, 
and  that  there  was  nothing  to  limit  the  right  of  way  in  any 
particular  manner. 

He  admitted  the  cases  were  difficult  to  reconcile,  and 
considered  that  the  test  as  to  whether  the  burthen  was  heavier 
than  was  originally  intended,  was  not  altogether  a  reliable 
one,  as  with  respect  to  a  right  of  way  it  would  be  very  difficult 
to  say  whether  one  burthen  would  be  more  onerous  than 
another. 

1  (1879)  5  Exch.  D.,  2G4.  -  (1870)  L.  K.,  0  Ch.  App.,  IB6. 
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United  Lund  Iii  United  Land  Company  v.  Great  Eastern  Railway 
EaskniFif  Company  1  the  plaintiff  Company  had  become  the  owner  of 
Co.  certain  lands  through  which  the  defendant  Company's  railway 

ran.  In  accordance  with  a  clause  in  the  Act,  under  which 
the  Eastern  Union  Eailway  Company,  the  predecessor  in 
title  of  the  defendant  Company,  acquired  so  much  of  the 
plaintiff  Company's  lands  as  were  necessary  for  the  purposes 
of  a  railway,  four  level  crossings  wrere  made  for  the  convenient 
enjoyment  and  occupation  of  the  remaining  lands,  which  at 
the  time  of  making  the  railway  belonged  to  the  Crown,  and 
were  marsh  or  pasture  lands  chiefly,  but  which  afterwards 
passed  into  the  ownership  of  the  plaintiff  Company  and  were 
offered  by  them  for  sale  in  building  lots. 

The  defendant  Company  having  thereupon  given  notice  to 
the  plaintiff  Company  that  the  level  crossings  were  not  to  be 
used  by  the  owners  of  any  of  the  houses  so  to  be  built,  the 
plaintiff  Company  filed  their  bill  praying  that  the  defendant 
Company  might  be  restrained  from  obstructing  the  plaintiff 
Company  or  their  tenants  from  the  free  use  of  the  level 
crossings. 

The  defendant  Company  contended  that  the  plaintiff 
Company  were  entitled  only  to  such  use  of  the  level  crossings 
as  Mas  necessary  for  the  convenient  enjoyment  and  occupa- 
tion of  the  lands  exactly  in  their  then  existing  condition  and 
for  the  purposes  for  which  they  were  then  being  used,  but 
ili''  Appeal  Court,  agreeing  with  Malins,  Y.C.,  was  unable  to 
accept  this  restricted  view  of  the  plaintiff  Company's  rights. 
In  the  opinion  of  the  Court  there  was  nothing  which  could 
operate  to  re'strain  the  Crown,  or  the  persons  who  claimed  under 
the  Crown,  from  using  both  level  crossings  for  any  purposes  for 
which  they  could  be  used,  subject,  of  course,  to  not  improperly 
interrupting  the  traffic.  Lord  Justice  Mellish,  after  distin- 
guishing tin;  measure  of  a  prescriptive  right  of  way,  said2: 
IJiil,  when  a  right  of  way  is  created  by  grant,  or  by  Act  of 
Parliament,  then  it  must  depend  on  the  proper  construc- 
tion of  the  grant  or  Act  of  Parliament,  whether  the,  right  of 

1   (IsT/i)  ],.  II. ,  10  Oh.  A|.|...  ;.s.i.  -   Ubi  sup.,  at  p.  590. 
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"  way  is  to  be  used  for  all  purposes,  or  for  only  limited  pur- 
"  poses.  No  doubt  there  are  authorities  that,  from  the  descrip- 
"  tion  of  the  lands  to  which  the  right  of  way  is  annexed,  and  of 
"the  purposes  for  which  it  is  granted,  the  Court  may  infer 
"  that  the  way  was  intended  to  be  limited  to  those  purposes. 
"  But  if  there  is  no  limit  to  the  grant,  the  way  may  be  used 
"  for  all  purposes." 

The  same  principle  was  applied  in  the  later  case  of  New-  Newcomen  v. 
comen  v.  Coulson,1  where  it  was  decided  that  the  allottees  of  Coulson' 
inclosures  were  entitled  to  use  a  way  set  out  in  pursuance 
of  an  award  under  an  Inclosure  Act  not  only  for  agricultural 
purposes  for  which  the  inclosures  were  being  used  at  the  time 
of  the  award,  but  for  all  purposes  to  which  the  land  might  be 
applied  thereafter. 

Finch  v.  Great  Western  Baihvay  Company  2  was  decided  on  Finch  v. 
the  same  principle,  and  shews  that  where  the  grant  of  a  way  is  %r*aic    e8tern 
general  in  its  terms,  the  grantee  is  not  confined  to  the  user  which 
existed  at  the  time  of  grant,  but  may  use  the  way  for  all  purposes. 

Thus,  on  the  facts  that  where  at  the  time  of  an  award 
a  way  had  been  set  out  from  a  highway  to  certain  of  the 
enclosed  lands  and  used  merely  for  agricultural  purposes,  but 
afterwards  upon  some  of  the  enclosed  lands  purchased  by 
them,  the  defendant  Company  had  built  a  cattle  pen  adjoining 
their  railway  and  used  the  way  in  question  for  the  passage  to 
and  from  the  highway  of  cattle  conveyed  on  their  railway,  it 
was  held  that  there  was  nothing  in  the  award  to  prevent  such 
user  of  the  way.  And  it  was  pointed  out  that  there  was  a 
clear  distinction  between  such  a  case  and  the  case  of  where 
there  being  a  private  right  of  way  to  one  close  it  is  used  colour- 
ably  with  the  real  intention  of  going  to  a  different  though 
adjoining  close,  a  mode  of  user  which  would  not  only  be  an 
unauthorised  extension  of  the  grant  itself,  but  contrary  to 
general  principles,  whether  the  right  of  way  arose  by  grant  or 
prescription.3 

1  (1877)  5  Ch.  D..  133.  J.  Ch.,  127  ;  91  L.  T.,  61C,  see  infra. 

a  (1879)  6  Exch.  D.,  254,  explained  in  *  See  Skull   v.    Olenister  (18G4),    16 
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On  the  same  principle  a  right  of  way  for  general  purposes 
to  a  private  house  is  not  affected  by  the  house  being  converted 
into  an  hotel.1 

So  too  a  right  of  way  for  all  purposes  carries  a  right  of  way  to 
the  dominant  tenement  after  buildings  have  been  erected  on  it.2 

Before  leaving  the  subject  of  the  extent  and  mode  of 
enjoyment  of  easements  of  way  acquired  by  deed  of  grant,  it 
will  be  useful  to  notice  a  few  cases  which,  by  reason  of  the 
special  construction  placed  upon  the  terms  of  the  grant,  do 
not  fall  within  any  of  the  general  rules  already  considered. 

In  Selhy  v.  The  Crystal  Palace  District  Gas  Company 3 
it  was  held  that  where  the  owner  of  a  property  had  laid  it 
out  for  building  purposes  and  appropriated  a  portion  of  it 
to  roads,  and  there  had  afterwards  been  a  partition  whereby 
the  soil  in  the  roads  had  vested  in  one  of  the  co-sharers  who 


(1SG7),  L.  R.,  2  C.  P.,  577  ;  16  L.  T., 
004  ;  and  see  Harris  v.  Flower  <£■  Sons, 
ubi  sup.  In  the  case  last  cited  the 
defendants  were  using,  and  .claimed 
to  use,  a  right  of  way,  for  the  purpose 
of  carrying  building  materials  over  the 
dominant  tenement  to  be  used  on 
adjoining  land  belonging  to  them,  and 
if  was  hold  that  such  a  user  was  in 
excess  of  the  grant  and  not  permissible, 
and  a  deelarat  ion  was  made  accordingly. 
In  the  same  ease  Finch  v.  G.  W.  By. 
Co.,  ubi  sup.,  was  explained  as  follows 

by    Eti r,    L..J.  :     "As   to   Finch   v. 

"  G.  W.  Ry.  Co.,  that,  no  doubt,  is  a 

o[    con  iderable  difficulty — one 

"which    is   upon    the    border   line.     I 

gather  that  the  judges  in  that  case 
"  oame  to  1  he  conclu  [on  I  hai  n  hal  the 
'"  i • . i i I . •         i  ompany    were    doing   was 

done  in  ubsl  ance  for  I  he  due  enjoy- 
"  men)  of  i  he  dominant  land.  They 
"  were   using   I  he  dominant   land    for 

the  pui  i»i  <■  of  penning  catl le,  and 
"  no  doub(  the  « -  -  •  1 1  le  n  ere  Inl  ended 
"  nil  imately  to  be  wni  :il!  over  I  he 
"  railway  system.     Hut  the  ground  <>f 

i  he  deci  ion  u  as  I  hal  i  he  railway 
ipanj    w(  re  enl  it  led    i>>  use  the 

di imina nl  land  for  i  he  purpose  of  a 

oat  1 1"  pen,  juui  s  i  i  hey  might  have 


"erected  a  slughter-house  upon  it. 
"  To  my  mind  the  case  only  turned  on 
"  the  question  of  fact  whether  what 
"  the  railway  company  did  was  for  the 
"  enjoyment  of  the  dominant  tenement 
"  in  accordance  with  the  right  of  way 
"  granted.  Similarly  in  the  present 
"  case  the  defendants  might  have 
"  erected  a  building  on  the  land  coloured 
"  pink  and  used  it  for  a  contractor's 
"  business,  and  made  use  of  the  right 
"  of  way  for  that  purpose  ;  but  what 
"  they  are  really  doing  here  is,  under 
"  guise  of  the  enjoyment  of  the  domin- 
"  ant  tenement,  to  try  and  make  the 
"  right  of  way  become  a  right  of  way 
"  for  the  enjoyment  of  both  lands,  the 
"  pink  and  the  blue,  and  using  the 
"  land  coloured  pink  as  a  mere  con- 
"  tinuation  of  the  right  of  passage  from 
"  the  pink  to  the  blue." 

1  White  v.  Grand  Hotel,  Eastbourne 
Ltd.  (1913),  1  Ch.,  113  following 
United  Land.  Co.  v.  Great  Eastern  Jfy. 
Oo.  (1875),  L.  R.  10  Ch.,  580,  supra. 

■  W.  H.  Bailey  db  Son,  Ltd.  v.  Boh 
horn  (d  Frascati,  Ltd.  (1914),  1  Ch., 
n(  pp.  (101,  602  ;  explaining  Harris 
v.  Flower  db  Sons,  ubi  sup, 

'■'  ( 1862)  30  Beav.,  606. 
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covenanted  that  the  owners  and  occupiers  of  all  the  land 
should  have  the  full  use  and  enjoyment  of  the  roads  "  as  if 
the  same  were  public  roads,"  the  defendant  Company  could 
on  the  requisition  of  the  owners  and  occupiers  break  the  soil 
of  the  roads  to  lay  down  pipes  without  the  assent  of  the 
covenantor  and  his  representatives. 

In  Metcalfe  v.  Westaway  l  it  was  held  that  the  reservation  Metcalfe  v. 
to  a  railway  company  and  their  "  assigns  "  of  the  free  access  We*tauuy- 
to  and  from  a  slip  for  the  purpose  of  working  and  repairing 
the  same  did  not  limit  the  word  "  assigns  "  to  persons  taking 
an  estate  in  the  land,  but  could  include  a  licensee  of  the  Company. 

A  grant  of  a  way  to  a  particular  class  of  persons  is  to  be 
distinguished  from  a  general  right  of  way  to  a  place,  and 
confers  a  right  of  foot-way  only.2 

When  a  right  is  granted  to  use  a  road  to  or  from  any  part 
of  the  dominant  tenement  and  there  is  nothing  in  the  grant 
expressly  limiting  the  grantee  to  one  line  of  access,  or  to  access 
only  at  the  points,  if  any,  where  his  land  actually  adjoins  the 
way,  the  grantee  is  entitled  to  make  use  of  any  intervening 
strip  of  land  belonging  to  the  grantor  between  the  road  and 
the  dominant  tenement  for  the  purpose  of  having  access  to 
the  road,  provided  the  right  claimed  is  not  unreasonable  or 
destructive  of  the  object  of  the  grant.  In  other  words,  the 
grantee  is  not  limited  to  one  line  or  any  particular  points  of 
access,  but  is  entitled  to  cross  any  intervening  strip  of  land 
belonging  to  the  grantor,  the  denial  of  the  right  to  use  which 
would  be  inconsistent  with  the  description  contained  in  the 
grant.3 

A  right  of  way  which  is  granted  by  deed  to  the  grantee, 
"  his  executors,  administrators,  and  assigns,  undertenants  and 
"  servants  "  has  been  held  to  extend  to  all  licensees  of  the 
grantee  provided  such  extension  of  the  right  is  consistent  with 
the  necessary  or  reasonable  user  of  the  dominant  tenement.4 


1  (1864)  34  L.  J.  C.  P.,  113.  671. 

2  Cousens  v.  Rose  (1871),  L.  R.,  12  4  Baxendale  v.  North  Lambeth  Liberal 
Eq.,  366.  and   Radical  Club,   Ltd.   (1902),   2  Ch. 

3  Cooke  v.  Ingram  (1893),  68  L.  T.,  427. 
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Nicol  v. 
Beaumont. 


In  Nicol  v.  Beaumont 1  the  right  had  been  granted  of  passing 
on  foot  or  with  horses,  cattle,  carts  and  carriages  over  certain 
roads  in  the  same  manner  and  as  fully  as  if  the  same  roads 
were  public  roads. 

It  was  held  that  this  right  of  way  in  regard  to  its  extent 
and  manner  of  enjoyment  must  be  taken  as  subject  to  the 
same  rules  as  a  public  right  of  way  for  the  same  purpose,  and 
accordingly  comprehended  the  use  of  the  whole  road  and  not 
merely  the  part  which  had  been  used  as  the  via  trita.2 


(2)  Prescriptive  rights  of  way. 

It  is  a  well-established  proposition  that  where  there  is  a 
right  of  way  proved  by  user,  the  extent  of  the  right  must  be 
measured  by  the  extent  of  the  user.3 

This  proposition  is  a  logical  consequence  of  the  general 
rule  of  prescription  that  the  knowledge  of  the  servient  owner 
is  necessary  to  the  acquisition  of  the  right,  for  if  there  is 
no  knowledge,  there  is  no  capability  of  interruption,  and 
if  there  is  no  capability  of  interruption,  there  can  be  no 
prescription.4 
Way  acquired  Thus,  a  man  cannot  make  use  of  a  way  during  the  pre- 
pose  cannot  be  scriptive  period  for  a  particular  purpose,  and  then'  when 
he  has  acquired  an  easement  claim  to  use  the  way  for  an 
entirely  different  purpose.  Nor  does  a  right  of  way  of  any 
one  kind  necessarily  include  a  right  of  way  of  any  other 
kind. 

In  Ballard  v.  Dyson/1  where  the  plaintiff  claimed  a  right  of 
way  for  cattle,  but  only  proved  a  carriage-way,  it  was  held 


pose 

used  f«>r  an 

entirely 

different 

pnrpo  e. 


Ballard  v. 

h<i  on. 


1  (1884)  60  L.  T.,  112. 

J  \s  to  public  rights  of  way,  see  supra, 
Chap.  IV,  Pari  II.  A  (2).  In  this 
u  peel  ii  will  be  observed  thai  the 
v. mil  in  the  .inn-  manner  and  as 
fully  as  if  the  same  roads  were  public 
i  oad  i "  n  ere  t  he  go^  erning  words  in 
i  In-  j'i  .mi .  I  n  i  In-  case  "i  a  private 
way  simpliciter,  the  use  of  the  whole 

road    Would    nut     pass    Ulilrss   cx|iivssl  y 

or  implied!)  gran!  ed,  si  i  supra,  • '  ( I ). 
ninl  injra,  < '  (2). 


3  Howell  v.  King  (1686),  1  Mod.,  190  • 
I. union,  v.  Ward  (1007),  1  I-d.  Rayin., 
76 ;  Ballard  v.  Dyson  (1808),  1  Taunt., 
270 ;  Williams  v.  James  ( 1 867),  L.  R„  2 
C.  P.,  f>77  ;  16  L.  T..  664;  Finch  v. 
Great  Western  /.'</.  Co.  (1879),  5  Ex.  Ch. 
I).,  L'al  (2.r>.s)  ;  Jadulal  Mullick  v. 
Oopal  Chandra  Mukerji  ( l  886),  1.  L.  H., 
13  Cal.,  136  ;    L.  R.,  13  End.  App.,  77. 

4  See  supra,  Chap.  VII,  Part  I,  B. 
-  ( 1808)  I  Taunt.,  270. 


(     505     ) 

that   a  carriage-way  did  not  necessarily  include  a  way  for 
cattle. 

In  Cowling  v.  Higginson  *  Parke,  B.,  said  :  "  If  the  way  Cowling  v. 
"  is  confined  to  a  particular  purpose,  the  jury  ought  not  to  l9ainson- 
"  extend  it." 

Similarly,  it  was  held  in  Wimbledon  and  Putney  Commons  Wimbledon 
Conservators  v.  Dixon  2  that  immemorial  user  of  a  way  over  %„m"™y 
Wimbledon  Common  for  agricultural  purposes  did  not  authorise  Conservators 
its  use  for  the  purpose  of  carting  building  materials  to  a  place 
on  which  houses  were  to  be  erected. 

80,  too,  in  Bradburn  v.  Morris  3  it  was  said,  following  the  Bradburn  v. 
decision  in  the  last-mentioned  case,  that  evidence  of  the  use 
of  a  road  for  twenty  years  for  purely  agricultural  purposes 
was  not  of  itself  sufficient  to  prove  a  right  to  use  the  road 
for  the  purpose  of  getting  minerals,  no  minerals  ever  having 
been  got  on  the  lands  in  question. 

And  the  same  is  the  law  in  India.4 

But  as  already  observed,  though  the  purpose  for  which  System  by 
the  prescriptive  right  has   been  gained  cannot   be   changed,  ^0™ effected 
yet  the  system  by  which  such  purpose  is  effected  may  be  maJ be 
changed  provided  the  burthen  of  the  servient  tenement  is  not 
increased.5 

The  statement  of  the  general  rule  that  one  kind  of  right  Question 
of  way  does  not  necessarily  include  another  must  be  taken  ^ ^ay  0f  ° 
with  this  explanation  that  the  rule  is  not  an  absolute  prohibi-  pne  kind 
tion,   as  the  use  of    the  word  "necessarily"   shews,   but  is  right  of  way 
qualified  to  this  extent  that,   as  the  user  is  the  recognised  °?  another 
indication  »of  the  extent  of  the  prescriptive  right,  evidence  of 
the  user  of  any  one  kind  of  way  may,  if  uncontradicted,  be 
sufficient  to  raise  the  inference  that  a  right  of  way  of  another 
kind  has  been  acquired.     But  it  is  entirely  a  matter  of  evidence 
to  be  determined  in  each  case  upon  the  particular  facts  estab- 
lished, and  the  rule  is  the  same  whether  the  question  is  as  to 

1  (1838)  4M.  &  W.,  245.  L.   R.,    13   Ind.   App.,   77;    Jesang  v. 

2  (1875)  1  Ch.  D.,  362.  Whittle  (1899),  I.  L.  K.,  23  Bom.,  595  ; 

3  (1876)  3  Ch.  D.,  812.  I.  E.  Act,  s.  28,  el.  (a),  App.  VII. 

4  Jadulal  Mullick  v.  Gopal  Chandra  5  Jadulal  Mullick  v.  Oopal  Chandra 
Mukerii  (1886),  I.  L.  K.,  13  Gal.,  136;  .Mukerji,  ubisup. 
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a  right  of  way  of  one  kind  including  a  right  of  way  of  another 
kind,  or  a  right  of  way  for  several  purposes  being  a  right  of 
way  for  general  purposes. 
Ballard  v.  In    Ballard  v.   Dyson,1   the   plaintiff    claimed   a  right   of 

Dyson.  wg^  £Qr  ca^e  a]()ng  a  narrow  passage  communicating  with 

a  building  which  at  the  time  of  the  action  was  being  used  as 
a  slaughter-house  for  oxen. 

It  was  proved  that  the  plaintiff's  building  had  anciently 
been  a  barn,  but  had  not  been  used  as  such  for  a  great  many 
years,  that  for  many  years  it  had  been  utilised  as  a  stable, 
that  the  plaintiff's  predecessor  had  used  it  as  a  slaughter-house 
for  hogs,  and  that  the  plaintiff  had  lately  begun  to  drive  fat 
oxen  along  the  passage  in  question  to  the  building  for  the 
purpose  of  killing  them  there. 

No  other  evidence  was  given  of  the  user  of  the  road  for 
cattle. 

The  defendant  admitted  a  way  for  all  manner  of  carriages, 
and  produced  no  evidence  to  shew  he  had  ever  interrupted  the 
plaintiff  in  driving  his  cattle  along  the  passage. 

It  further  appeared  that  the  passage,  which  was  bounded 
by  a  row  of  houses,  wTas  so  narrow  that  when  carts  or  carriages 
were  driven  through  it,  passengers  could  not  pass  them,  but 
were  compelled  on  account  of  the  limited  space  to  retreat  into 
tin'  houses,  and  that  they  would  be  exposed  to  considerable 
danger  if  they  were  to  meet  horned  cattle  driven  through  it. 

Upon  these  facts  the  jury  found  a  verdict  for  the 
defendant.  A  rule  nisi  obtained  for  a  new  trial  was  dis- 
charged  on  the  ground  that  evidence  of  a  prescriptive  right 
of  way  for  all  manner  of  carriages  did  not  necessarily  prove 
a  right  of  way  lor  all  manner  of  cattle. 

Chief  Justice   Mansfield's  judgment  is  important,  and  it 

will  he  useful  to  (|iiofe  his  own  words. 

Aiter  observing  fchat  the  authority  cited  from  Hawkins 
only  refers  to  Co.  ZAtt.,  and  that  the  passage  in  Co.  Litt.  does 
not  prove  that  Lord  Coke  was  of  opinion  that  in  the  caso  of  a 
private   way,    which   must  originate   in   a   grant,  of  which,   the 

1  (isiis)  i  Taunt.,  27'.>. 
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grant  itself  being  lost,  usage  alone  indicates  the  extent, 
evidence  of  a  limited  user  could  not  be  received  to  restrict 
the  usual  import  of  the  grant,  he  proceeds  : — 

"  The  general  description  given  by  Lord  Coke  docs  not 
"  seem  to  touch  the  question.  He  refers  to  Bracton,  lib.  4,  fol. 
"  232,  who  only  says  '  there  are  iter,  actus,  and  via  '  ;  but  says 
"  not  a  word  to  explain  the  meaning  of  either,  or  the  difference 
"  between  them.  Nor  can  I  find  in  any  of  the  books,  nor  even 
"  in  any  nisi  'prius  case,  any  decision  that  throws  light  upon 
"  the  subject.  A  parson  has  the  via  or  aditus  over  a  farm 
"  with  carts  to  bring  home  his  tithe,  but  he  can  use  it  for  no 
"  other  purpose." 

"  I  have  always  considered  it  as  a  matter  of  evidence,  and 
"  a  proper  question  for  the  jury,  to  find  whether  a  right  of 
"  way  for  cattle  is  to  be  presumed  from  the  usage  proved  of  a 
"  cart- way.  Consequently,  although  in  certain  cases  a  general 
"  way  for  the  carriages  may  be  good  evidence,  from  which  a  jury 
"  may  infer  a  right  of  this  kind,  yet  it  is  only  evidence  :  and 
"  they  are  to  compare  the  reasons  which  they  have  for  form- 
"  ing  an  opinion  on  either  side.  As  well  at  the  trial,  as 
"  since,  I  have  thought  that  there  might  often  be  good  reasons 
"  why  a  man  should  grant  a  right  of  carriage-way,  and  yet 
"  no  way  for  cattle." 

"  That  would  be  the  case  where  a  person  who  lived  next 
"  to  a  mews  in  London,  should  let  a  part  of  his  own  stable  with 
"  a  right  of  carriage-way  to  it,  which  could  be  used  with  very 
"  little,  if  any,  inconvenience  to  himself ;  yet  there  it  would  be 
"  a  monstrous  inference  to  conclude  that,  if  a  butcher  could 
"  establish  a  slaughter-house  at  the  inner  end  of  the  mews 
"  without  being  indictable  for  a  nuisance,  he  might  therefore 
"  drive  horned  cattle  to  it,  which  would  bo  an  intolerable 
"  annoyance  to  the  grantor." 

"  So  cases  may  exist  of  a  grant  of  land,  where,  from  the 
"  nature  of  the  premises,  permission  must  be  given  to  drive 
"  a  cart  to  bring  corn  or  the  like,  and  that  right  might  be 
"  exercised  without  any  inconvenience  to  the  grantor  ;  but  it 
"  does   not    follow   that    cattle    may   be    driven   there.      The 
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"  inconvenience  in  this  case  is  a  strong  argument  against  the 

"  probability  of  the  larger  grant.  ..." 

"  I  can  find  no  case  in  which  it  has  been  decided  that  a 

"  carriage-way    necessarily    implies    a    drift- way,    though    it 

"  appears  sometimes  to  have  been  taken  for  granted." 
Cowling  v.  In  Cowling  v.  Higginson  1  the  question  at  issue  was  whether 

Higgmson.      ft  ^^  Q^  way  pjea(je(j  foy  ^e  defendant  for  horses,  carts, 

waggons,  and  carriages  to  a  farm  which  the  defendant  partly 
occupied  included  a  right  of  carting  coal.  The  evidence 
shewed  a  user  of  the  way  for  any  purpose  for  which  it  was 
wanted,  and  that  it  was  never  interrupted,  but  it  was  proved  by 
the  plaintiff  that  no  coal  had  been  raised  under  the  farm  for 
the  last  seventy  years.  The  defendant  objected  that  the  issue 
was  whether  there  was  a  right  of  way  for  horses,  carts,  and 
carriages,  wThilst  the  plaintiff  contended  that  the  defendant  by 
loading  his  carts  with  coal  instead  of  agricultural  produce  had 
exceeded  his  rights.  The  judge  at  the  trial  decided  this  point 
in  favour  of  the  plaintiff.  On  a  rule  obtained  by  the  defendant 
the  Court  of  Exchequer  granted  a  new  trial  upon  the  view 
that  without  giving  any  opinion  as  to  the  effect  of  the  evidence 
there  was  evidence  to  go  to  the  jury  that  the  defendant  had 
a  right  to  the  way  for  all  purposes. 

Lord  Abinger,  C.B.,  said  2  :  "I  do  not  give  any  opinion 
"  upon  the  effect  of  the  evidence  ;  but  I  should  certainly  say 
"  that  it  is  not  a  necessary  inference  of  law,  that  a  way  for 
"  agricultural  purposes  is  a  way  for  all  purposes,  but  that  it  is 
"  a  question  for  the  jury  in  each  particular  case,  to  be  deter- 
"  mined  upon  the  various  facts  established  in  each  case.  If 
"  a  way  has  been  used  lor  several  purposes  then1  may  be 
'■  .1  ground  lor  inferring  that  there  is  a,  right  of  way  for  all 
"  purposes,  but  if  the  evidence  shews  a  user  for  one  purpose, 
"  (.r  for  particular  purposes  only,  an  inference  of  a  general 
"  right  would  hardly  he  presumed.  I  wish  to  say  nothing  as  to 
"  the  inference  1"  he  drawn  by  the  jury  in  this  particular  case. 
"The  question  is  entirely  lor  them  to  determine  by  the  facts 
"  submitted  to  them." 


1  iis::s,  I  M    a   \\..  250.  2  Ubi  aup.  at  p.  255. 
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Parke,  B.,  said  l  :  "  If  fcho  way  is  confined  to  a  particular 
"  purpose,  the  jury  ought  not  to  extend  it,  but  if  it  is  proved 
"  to  have  been  used  for  a  variety  of  purposes,  then  they  might 
"  be  warranted  in  finding  a  way  for  all.  You  must  generalise 
"  to  some  extent,  and  whether  in  the  present  case  to  the  extent 
"  of  establishing  a  right  for  agricultural  purposes  only,  is 
"  a  question  for  the  jury." 

If  a  road  leads  through  a  park  it  may  reasonably  be  inferred 
that  the  right  is  to  be  limited,  but  if  it  went  over  a  common, 
it  might  be  a  way  for  all  purposes.  Using  a  road  as  a  foot- 
path would  not  be  proof  of  a  general  right  ;  nor  would  the 
user  of  a  road  for  going  to  church  only.2  Proof  of  a  larger 
right  of  way  would  apparently  include  a  smaller.  Thus 
proof  of  a  carriage-way  would  establish  a  horse-way  or 
foot-way.3 

But  the  extent  of  a  right  of  way  cannot  be  carried  beyond  Extent  of 
the  purposes  connected  with  the  occupation  of  the  land  in  its  ^ay  limited 
existing  state,   nor  is  it  supposed  that  Baron  Parke  in  his  by  u?er  of 

.  .       ~  ,  .  -i-i  dominant 

judgment  m  Cowling  v.  Higginson  4  intended  to  decide  more  tenement. 

than  this,  and  his  judgment  is  so  explained  in  Wimbledon  and  Wimbledon 

Putney  Commons  Conservators  v.  Dixon,5  by  Mellish,  L.J.,  who  %omi^™y 

states  the  true  rule  to  be  as  expressed  by  Lord  Chief  Justice  Conservators 

Bovill  in  Williams  v.  James,6  that  when  a  right  of  way  to    " 

a  piece  of    land  is  proved,   then  that  is,   unless  something  James. 

appears  to   the   contrary,   a  right   of    way   for   all    purposes 

according  to  the  ordinary  and  reasonable  use  to  which  the 

land  might   be  applied  at  the  time  of  the   supposed  grant. 

In  Cowling  v.  Higginson,  Lord  Abinger  is  careful  to  say,7  "  if  Cowling  v. 

"  a  way  has  been  used  for  several  purposes,  there  may  be  a    w" 

"  ground  for  inferring  that  there  is  a  right  of  way  for  all 

"  purposes  ;    but  if  the  evidence  shews  a  user  for  one  purpose, 

"  or  for  particular  purposes  only,   an  inference  of  a  general 

"  right  would  hardly  be  presumed." 

1  Ubi  sup.  at  p.  256  32:2. 

2  See    per    Lord    Abinger,    C.B.,    in  4   Ubi  sup. 

Cowling  v.  Higginson  (1878),  4  M.  &  \V.  s  (1875)  1  Ch.  D.  at  pp.  370,  371. 

at  p.  252.  6  (1867)  L.  K.,  2  C.  P.,  577. 

3  Sec  Gale  on  Easements,  9th  Ed.,  p.  7   Ubi  sup.  at  p.  256. 
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Wimbledon 
and  Putney 
Commons 
Conservators 
v.  Dixon. 


Desai 

Bliaoorai  v. 
Desai 

Cltunil'il. 


If  a  wav  1ms  been  used  only  for  purposes  connected  with 
the  occupation  of  the  land  in  its  existing  state,  that  may  be 
considered  to  be  a  user  for  particular  purposes,  and  Mellish, 
L.J.,  doubted  whether  Baron  Parke  really  intended  the 
contrary,  for  if  the  facts  in  Cowling  v.  Higginson  are  looked 
at,  it  will  be  found  that  the  mines  had  been  opened,  and 
therefore,  though  they  had  not  been  worked  for  seventy 
years,  it  was  a  property  with  existing  mines  in  it.  The 
way,  it  is  true,  had  not  been  used  for  those  mines,  but  as 
the  property  was  a  property  within  which  there  were  opened 
mines,  it  might  fairly  be  inferred  that  the  right  extended  to 
using  the  road  for  the  purposes  of  the  mines,  the  working 
them  being  a  reasonable  use  of  the  land  in  the  condition  in 
which  it  was. 

This  rule  was  applied  by  the  Appeal  Court  in  Wimbledon 
and  Putney  Commons  Conservators  v.  Dixon,1  where  it  was 
decided  that  user  of  a  way  by  the  defendant  during  the 
prescriptive  period  for  agricultural  purposes  and  other  pur- 
poses connected  with  the  dominant  tenement  used  as  a  farm, 
did  not  give  him  the  right  to  use  the  way  for  carting  the 
materials  required  for  building  a  number  of  new  houses  on  the 
dominant  tenement,  which  was  clearly  not  an  ordinary  or 
reasonable  use  of  the  land  in  the  condition  it  was  at  the  time  of 
the  acquisition  of  the  right  of  way. 

To  the  same  effect  is  the  recent  decision  of  the  Bombay 
High  Court  in  Desai  Bliaoorai  v.  Desai  Chunilal,2  where  the 
facts  were  similar. 

The  way  in  question  had,  until  a  recent  date  before  suit, 
been  used  for  purely  agricultural  purposes. 

The  defendants  then  converted  their  dominant  tenement 
into  a  timber-yard,  and  the  question  was  whether  they  were 
entitled  to  use  the  u;i\   for  this  new  purpose. 

It  was  held  that  they  could  not,  as  they  were  limited  to 
a  reasonable  use  of  the'  way  for  fche  purpose  of  the  land 
in  tip'  condition  in  which  it  was  when  the  acquisition  of 
t  be  right  boot  place. 


1  (is?..;  i  Oh.  i».,  3(12. 


-  (1809)  I.  I..  K.,  -'I  JJuin.,  188. 
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In  India,  it  has  been  hold  that  user  of  a  way  for  general  Special  casea 
purposes  includes  the  right  to  pass  along  with  marriage  and  extent  0f  way 

funeral  processions,  unless  it  can  be  shewn  that  the  user  has  for  general 
been    so    restricted    as    to    exclude    such    processions.1       But 
evidence   that   such   processions   have   not    been   held    during 
the  prescriptive  period  is  not  of  itself  sufficient  to  exclude 
the  right.2 

And  the  right  to  use  a  passage,  as  incident  to  a  house,  has 
been  held  to  ordinarily  include  a  right  to  use  it  for  all  ordinary 
household  purposes,  for  the  passage  of  mehters  amongst  the  rest.3 

But  such  a  way  is  not  to  be  used  as  a  place,  either  for  the 
deposit  of  night-soil,  or  into  which  the  privies  of  the  dominant 
tenement  can  be  cleaned  direct,  for  such  a  user  is  clearly 
wrongful  and  is  liable  to  be  restrained.4 

Where  a  private  road  is  bounded  on  one  side  by  the  pro-  Way  of 
perty  of  one  landowner  and  on  the  other  side  by  the  property  occupation. 
of  another  there  is  a  prima  facie  presumption  that  the 
boundary  between  the  two  properties  is  the  medium  jilum  of 
the  road,  and,  if  in  this  state  of  things  each  landowner  gives 
up  his  portion  of  the  road  in  order  that  there  may  be  a  road 
for  the  common  advantage,  it  appears  that  the  road  might 
then  become  one  for  all  purposes,  for  the  use  of  the  whole 
road  could  not  be  restricted. 

A  greater  burthen  would  not  be  imposed  on  the  servient 
tenement,  because  each  tenement  is  in  that  point  of  view  as 
much  a  dominant  tenement  as  the  other,  and  they  would 
mutually  get  the  advantage  of  having  the  right  of  way  and 
using  it  for  all  purposes.5 

When  the  act  of  user  if  sufficiently  repeated  would  become  Repetition  of 
excessive   and   there   is  nothing  in   the   prescriptive   user   to  j^us°  ™ei 
assign  definite  limits  to  the  exercise  of  the  easement  in  this  reasonable, 
respect,  the  user  must  be  reasonable. 

1  Raj Manick Singhv. Raltun Manick  Koylash  Chunder  Sett  (1881)  I.  L.  1\., 

Bose  (1871),  15  W.  R.,  46  ;    Lohenath  7  Cal.,  665  (674). 

Gossamee     v.     Manmohun     Gossamee  4  Chunder  Coomar  Mookerji  \ .  Koy- 

1873),  20  W.  K.,  293.  lash  Chunder  Sett,  ubi  sup. 
3  Ibid.  5  See  per  Mellish,  L.J.,  in  Sradburn 

3  Chunder     Cootnar     Mookerji     v.  v.  Morris  (1876),  3  Ch.  D.  at  p.  823. 
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Difference 
between  a 
prescriptive 
private  way 
and  a  public 
way  in 
manner  of 
enjoyment. 


Tims,  where  a  right  of  way  was  acquired  for  the  purpose 
of  cleansing  the  privies  of  the  dominant  tenement  and  there 
was  nothing  in  the  proved  facts  to  indicate  a  limit  to  the  user 
of  the  way  in  this  respect,  it  was  held  that  the  dominant 
owner  might  use  the  way  at  reasonable  and  convenient  times  for 
giving  access  to  the  sweepers  who  came  to  cleanse  the  privies.1 

Unlike  a  public  right  of  way  a  prescriptive  private  right 
of  way  does  not  entitle  the  dominant  owner  to  the  use  of  the 
whole  width  of  the  road  unless  it  is  necessary  for  the  purposes 
of  the  easement.2 

Where  the  road  is  of  a  particular  width  and  the  ease- 
ment can  conveniently  and  reasonably  be  exercised  within  a 
lesser  width,  the  servient  owner  is  at  liberty  to  restrict  the 
extent  of  the  user  accordingly.3  On  the  same  principle 
where  a  way  is  granted  either  as  a  foot-way  or  a  carriage- 
way, part  must  be  set  out  for  a  foot-way  and  part  for  a 
carriage-way.4 

The  same  principle  has  been  applied  in  India  to  the 
analogous  right  of  passage  for  boats  in  the  rainy  season  over 
another  man's  land,  and  it  has  been  held  that  the  servient 
owner  is  at  liberty  to  narrow  the  channel  so  long  as  he  does 
not  prevent  the  dominant  owner  from  passing  and  repassing 
as  conveniently  as  formerly.5 

Nor  can  a  dominant  owner  complain  of  the  projection  of 
a  verandah  over  the  road  which  is  the  subject  of  his  right 
of  way,  so  long  as  the  reasonable  exercise  of  his  right  is  not 
interfered  with.6 


1  Jadulal  MuUick  \.  Oopal  Chandra 
Mukerji  |  L886),  I.  L.  K.,  13  Cal.,  136  ; 
L,  l:..  13  li,d.  App.,  77. 

*  Set  the  '  >  ■  cited  in  the  next 
note.  A  i" I  i  hi  ame  rule  applies  to  nil 
easements  «>f  way,  .sec  infra,  Pari  111. 
under  '  leneral  negal  i\  e  obligal  ion  of 
Bervienl  owner.''  As  to  a  public  way, 
■  1 1     "/''"•  I1-  -  10. 

:i  Hutton  \ .  Hamboro  (1860),  2  P.  & 
!■•..  218 J  Clifford  v.  Hoare  (1874), 
l,.  i:..  0  0.  P.,  362  ;  Toolaeemony  Dabee 
v.  Jogeeh  Chunder  Shaha  (1877),  I  Cal. 


L.  R.,  425 ;  Doorga  Churn  Dhur  v. 
Rally  Coomar  Sen,  (18S1),  I.  L.  It., 
7  Cal.,  1  15.  See  this  .subject  further 
considered  in  Part  HI  in  connection 
with  tlio  obligation  of  the  servient 
owner  not  t<>  interfere  with  the  full 
enjoyment  <>t'  t  he  easement . 

4  Clifford  v.  Hoare,  ubi  sup. 

■•  Doorga  churn.  Dhur  v.  Kally 
<  'oomar  Sen,  uhi  .\ui>. 

''•  Toolaeemony  Dabee  v.  Jogeeh 
( 'In/ mil  r  Shaha,  uhi  sup. 
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Nor,  similarly,  can  the  grantee  of  an  unrestricted  though 
not  exclusive  right  of  way  require  that  the  whole  of  the  road 
shall  be  kept  unfenced  and  open,  or  prevent  the  grantor  from 
erecting  a  gate  across  the  way  so  long  as  it  does  not  interfere 
with  the  grantee's  reasonable  user  of  the  easement.1 

Again,  a  public  road  may  be  entered  at  different  places 
along  its  length  whilst  a  private  road  must  always  be  entered 
at  its  usual  and  accustomed  place,  the  reason  being  that  a 
private  way  is  used  for  a  particular  purpose  and  the  party 
claiming  it  must  show  that  it  was  used  for  such  purpose.'2 

A   private  right  of  way   is   not   the   right   to  wander   at  Direction  of 
pleasure    over    a    neighbour's    land,    but    a    right    which    is pnva  e  way" 
restricted  within  certain  physical  limits  whereby  the  points 
of  departure  and  arrival  and  the  direction  must  be  ascertained 
and  fixed. 

These  points  of  departure  and  arrival  have  been  called  the  Termini. 
terminus  a  quo  and  the  terminus  ad  quern,  and  it  may  be 
shortly  stated  that  a  right  of  way  is  a  right  of  passage  over  a 
particular  line  from  a  terminus  a  quo  to  a  terminus  ad  quern, 
which  are  fixed.3  As  a  rule  the  party  seeking  to  establish  a 
right  of  way  must  prove  the  particular  line  between  the 
termini  over  which  he  claims  the  right.4 

But  if  the  way  is  over  a  common  where  a  road  in  an  abso-  Wimbledon 
lutely   direct   line   between   the   termini   is   often  impossible,  cowmy,"ey 
the  fact  of  the  track  which  is  used  going  in  a  varying  line  Conservators 
does  not  prevent  the  acquisition  of  the  right.     As  was  said  by 
Hellish,  L.J.,  in  Wimbledon  and  Putney  Commons  Conservators 
v.  Dixon  5  :  "  No  doubt  if  a  person  has  land  bordering  on  a 

1  Petley  v.  Parsons  (1914),  2  Ch.,  Churn  Chuckerbutty  v.  Tarincc  Chunder 
653.  Chuckerbutty,    1    Ind.    Jur.    N.    S.,    6  ; 

2  Rouse  v.  Bardin  (1790),  1  Black.  Radhanath  v.  Baidonath  (1869),  3 
Rep.,  351  (355);  Woodyer  v.  Hadden  B.  L.  R,  (App.),  118.  And  see  Jiba- 
(1813),  5  Taunt,  at  p.  132;  Hutton  v.  kanda  Chakrabarty  v.  Kalidas  Malik 
Hamboro  (1860),  2  F.  &  F.,  218.  (1914),  I.  L.  R.,  42  Cal.,  164. 

3  Albon  v.DremsaU(  1610),  1  Browne,  *  Ooluck  Chunder  Chowdhry  v. 
216;  Bouse  v.  Bardin  (1790),  1  Black.  Tarinee  Chum  Chuckerbutty;  Radha- 
Rep.,  351  ;  Woodyer  v.  Hadden,  ubi  nath  v.  Baidonath,  ubi  sup.  ;  Doorga 
sup.  ;  Ooluck  Chunder  Chowdhry  v.  Churn  Dhur  v.  Rally  Coomur  Sen 
Tarinee    Chum     Chuckerbutty     (1865),  (1881),  I.  L.  R.,  7  Cal.,  145. 

4  YV.  11.,  49;    a.  c.    sub  nom.  Tarinee  5  (1875)  1  Ch.  D.  at  p.  359. 

p.e.  33 
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Selection  of 
line  of  way. 


"  common,  and  it  is  proved  that  he  went  on  the  common  at 
"  any  place  where  his  land  might  happen  to  adjoin  it,  some- 
"  times  in  one  place  and  sometimes  in  another,  and  then  went 
"  over  the  common  sometimes  to  one  place  and  sometimes  to 
"  another,  it  would  be  difficult  from  that  to  infer  any  right 
"  of  way.  But  if  you  can  find  the  terminus  a  quo  and  the 
"  terminus  ad  quern,  the  mere  fact  that  the  owner  does  not  go 
"  precisely  in  the  same  track  for  the  purpose  of  going  from 
"  one  place  to  the  other,  would  not  enable  the  owner  of  the 
"  servient  tenement  to  dispute  the  right  of  road." 

But  that  is  a  very  different  thing  from  propounding  the 
general  rule  that  a  particular  route  is  immaterial  and  that  a 
man  may  establish  any  number  of  different  paths  between  the 
termini.  Such  the  servient  owner  may  reduce  to  one  path, 
provided  the  convenience  of  the  passers-by  and  the  right  of 
easy  passage  are  not  curtailed.1 

The  servient  owner  has  the  right  to  set  out  the  line  of  way 
to  be  followed  by  the  dominant  owner,  and  if  he  fails  to  set 
it  out,  the  dominant  owner  must  take  the  nearest  way  he  can.2 
lie  cannot  claim  the  right  of  passage  in  a  tortuous  and  indirect 
course  between  the  termini.3 

In  any  case  the  selection  of  the  road  must  be  such  as  a 
person  of  reasonable  and  ordinary  skill  and  experience  would 
make,  and  if  the  road  has  to  be  made  it  must  be  made  in  such 
a  manner  as  a  reasonable  and  prudent  person  would  adopt  if 
he  were  making  a  road  over  his  own  land.4 

In  the  case  of  a  right  of  way  over  a  common  where  the 
nearest  direct  way  between  the  termini  may  not  be  feasible, 
if  the  servient  owner  wishes  to  confine  the  dominant  owner 
fco  a   particular  track  he  must  set  out  a  reasonable  way,  and 


1  Set  '  la  mpboll,  J.'s,  opinion  in 
Qoluck  Chunder  Ohowdhry  \.  Tarmee 
Churn  Ohuokerbutty.  it  is  obvious  thai 
anysuoh  general  rule  would  impose  an 
r.  i  and  altogetbi  i  unjust  burthen 
tm  tin*  servient  owner,  si  i  the  decisions 
i  .,  /.  i  ini  ni,  i  i  \hou  dhry  \ .  Taritu  e 
Churn  Ohuokerbutty  and  Radhanalh 
\ .  Baidonath,  ubi  tup. 


~  Wimbledon  and  Putney  Commons 
Conservators  v.  Dixon  (1875),  1  Oh.  D. 
at  p.  370  ;  and  sei  Hulton  v.  Ilumboro, 
uiti  sup 

a  Syed  Hamid  Hossein  v.  Gfervain 
(1S71),  \i>  W.  I!.,  196. 

•  Abson  v.  Fenton  (1823),  \  C.  &  0., 
195. 
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thou  the  party  is  not  entitled  to  go  out  of  the  way  merely 
because  the  way  is  rough  and  inconvenient.1 

When    the    line    of    way    has    been    set    out    neither    the  Once  selected 
dominant  owner,2  nor  the  servient  owner,3  has  any  right  to  varied. 
vary  it. 

It  has  been  held  that  if  a  way  becomes  impassable  other-  Rule  of 
wise  than  through  the  act  of  the  servient  owner,  the  dominant    cvia  l  n" 
owner  may  not  deviate  from  it  on  to  other  roads  belonging  to 
the  servient  owner,  for  by  the  common  law  he  who  has  the 
use  of  a  way  is  bound  to  repair  it.4 

But  if  the  dominant  owner  be  wrongfully  obstructed  by 
the  servient  owner  in  the  exercise  of  the  way  he  may  deviate 
from  the  original  line  of  way,  provided  the  deviation  goes  no 
further  than  what  is  reasonably  required  for  the  use  of  the 
way. 

Thus,  in  Hawkins  v.  Carbines,5  where  the  defendant  had  Hawkins  v. 
a  right  of  way  through  the  plaintiff's  gateway  to  the  premises  Carbines. 
demised  to  the  defendants,  consisting  of  a  large  shed,  and  the 
defendant's  carts,  had  been  used  to  come  through  the  gateway, 
load  and  unload  and  turn  round  and  go  out  again,  and  the 
plaintiff  had  so  altered  his  premises  that  the  defendant's  carts 
could  no  longer  turn  round  after  unloading  in  the  gateway 
without  coming  a  little  way  into  the  premises  and  breaking 
a  chain  at  the  end  of  the  gateway,  it  was  held  that  this  was 
a  reasonable  use  of  the  way  by  reason  of  the  wrongful 
alteration  of  the  plaintiff's  premises. 


1   Wimbledon  and  Putney   Commons  4  Pomjret  v.  Ricrojt  (1681),  1  .Sail nd., 

Conservators  v.  Dixon,  ubi  sup.  322  ;      Wins.     Notes,    pp.     559,     560 ; 

-  Goluck  Chunder  Chowdhry  v.  Tori-  Taylor  v.    Whitaker  (1781),   2   Dough, 

nee  Churn  Chuckcrbully  (1865),  4  W.  K.,  745;      Bullard     v.     Harrison     (1815), 

49;     s.    c,    sub   now.    Tarinee   Chum  4  Maule  &  Sel.,  387.     In  this  respect, 

Chuckerbutty  v.  Tarinee  <  '/turn  <  'hueker-  a  private  way  differs  from  a  public  way, 

butty,  1  Ind.  Jur.  N.  8.,  6  ;    Radhanath  see   Chap.    IV,    Part    II,    A    (2).     But 

v.  Baidonath  (1869),  3  B.  L.  R.  (App.),  query  whether  the  right  of  deviation 

118.  from    a   public   way    when    it    becomes 

3  Syed    Hamid    H ossein   v.    Oervain  foundrous  and  impassable  i    absolute*, 

(1871),    L6    W.    It..    496;     Beacon    v.  sec  Arnold  v.  HoVbrook  (1873),  L.  R., 

South  Eastern  By.  Co.  (1889),  W.   N.,  S  Q.  B.,  96  (99). 

79  ;   Jibakanda  Chakrabarty  v.  Kali/las  5  (1857)  27  L.  J.  Exch.,  44. 
Malik  (1914),  1.  L.  R.,  42,  Cal.,  164. 
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Selbi/v.  In   Selby   v.    Ncttlejold,1   Lord    Chancellor   Selborne   said: 

Ncukfoid.  «  lt  ig  admitted  that  if  ^  grants  a  right  of  way  to  B  over 
"  his  held,  and  then  places  across  the  way  an  obstruction  not 
"  allowing  of  easy  removal,  the  grantee  may  go  round  to 
"  connect  the  two  parts  of  his  way  on  each  side  of  the  obstacle 
"  over  the  grantor's  land  without  trespass." 

The  English  law  in  this  respect  has  been  followed  in  the 
Indian  Easements  Act.2 

So  long  as  the  obstruction  of  the  original  way  continues 
the  right  of  deviation  remains,  and  the  grantee  is  entitled  to 
have  tlie  substituted  mode  of  passage  protected  by  the  Court 
without  being  compelled  to  proceed  against  the  grantor  for 
the  removal  of  the  obstruction,  though  the  longer  the  grantee 
acquiesces  in  the  substituted  way  the  more  difficult  it  will  be 
for  him  to  require  the  original  obstruction  to  be  removed.3 

But  the  grantor  or  his  assigns  may  substitute  any  other 
convenient  line  of  deviation  than  that  adopted  by  the  grantee.4 

Notice  to  a  grantor's  assigns  of  a  right  of  way  and  its 
obstruction  is  notice  also  of  the  grantee's  right  of  deviation.5 

(3)  Bights  of  way  created  by  Statute. 

In  England,  the  provisions  contained  hi  the  Kairways 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  for  the 
construction  of  "  accommodation  works  "  for  the  benefit  of 
a  landowner  whose  land  is  severed  by  the  railway,  entitle  such 
landowner  to  a  convenient  passage  over  the  railway  sufficient 
to  make  g<»od,  so  far  as  possible,  any  interruption  which  the 
construction  of  the  railway  has  caused  in  the  working  and  use 
of  the  land,  including  any  alteration  or  extension  of  such 
working  or  QS6  of  the  land  which  could  or  ought  to  have  been 
in  the  contemplation  of  the  parties  when  the  accommodation 
works  were  made  and  were  accepted.6 

The  extent  of  a  righi  of  pas-age  across  a  railway,  acquired 

l     I                     DCh.  App.,  111(111);  4  Ibid. 

13  L.  J.  Cli.,  359  (360).  6  Ibid. 

24    ill      ■•    \|.|i.  VII.  B  Great    Western    Ry.   Co.   v.    Talbot 

3  ,s<U>y  v.  Nettle/old,  ubi  sup,  (1902),  2  Ch.,  7.v.i. 
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by  a  landowner  under  the  provisions  of  tlio  above-mentioned 
Act,  is  to  be  measured  by  the  use  to  which  the  land  was  being 
put  at  the  time  of  its  severance  by  the  railway,  and  not  by  any 
future  requirements  caused  by  an  alteration  in  the  working  or 
use  of  the  land  which  were  not,  or  could  not  have  been,  in  the 
contemplation  of  the  parties  at  that  time.1 

Part  II. — Accessory  Easements. 

Accessory  easements  are  rights  to  do  all  acts  reasonably 
necessary  to  secure  the  full  and  free  enjoyment  of  the  principal 
easement.2 

They  are  analogous  to  easements  of  necessity,  are  recog- 
nised upon  the  same  principle,  arise  in  the  same  manner,  by 
presumption  of  law,  and,  like  easements  of  necessity,  can  bo 
incident  either  to  a  reservation  or  a  grant. 

It  is  justice  and  good  reason  and  an  undoubted  principle  of 
law  that  when  a  man  has  an  easement  granted  to  him  he 
should  have  the  right  to  do  all  such  acts  as  are  necessary  to 
make  the  grant  effective.3 

Thus,  where  a  man  has  been  granted  a  right  of  way,  or  instances  of, 
a  right  to  carry  water  in  pipes  over  his  neighbour's  land,  the  ^^^erelit 
law  gives  him  the  accessory  right  to  enter  on  the  land  of  kinds  of  ease- 
the  grantor  for  the  purpose  of  making  the  way  or  laying  the  men  3' 
pipes,  if  that  be  necessary,  and  of  keeping  them  in  repair  when 
made  or  laid.4 

So,  if  the  dominant  owner  has  a  right  of  support  for  his 
house  from  the  servient  owner's  wall  and  the  wall  requires 

1  Great    Western  Ry.  Co.  v.    Talbot  3  Newcomen    v.    Coulson    (1877),     5 

(1902),  2  Oh.,  759.    And  a  landowner  is  Oh.  D.,  133  (143)  ;    Taylor  v.  Corpora- 

not  entitled  to  use  a  level  crossing  or  tion  of  St.   Helens   (1877),    6   Ch     D., 

other  the  accommodation  works  "pro-  264  (276). 

"  vided  so  as  substantially  to  increase  *  Pomfret  v.  Rieroft  (1681),  1  Saund., 
"  the  burden  of  the  easement  by  altering  223;  Wms.  Notes,  pp.  565  et  seg.  ,• 
'i  orenlarging  its  character,  nature  and  Colebeck  v.  Oirdlers  Co.  (1876),  1 
"  extent  "  as  enjoyed  at  time  of  taking  Q.  B.  D.  at  p.  243  ;  45  L.  J.  Q.  B.  at 
the  land  or  constructing  the  line,  p.  230  ;  Newcomen  v.  Coulson,  ubi  sup.  ; 
Taff  Vale  By.  v.  Gordon  Canning  (1909),  Goodhart  v.  Hyett  (1883),  25  Ch.  D., 
2  Ch.,  48.  182  ;  Jones  v.Pritchard  (1908),  1  Ch.  at 

3  See  Gale  on  Easements,  9th  Ed.,  p. 638  ;  24  Times  L.  R.nt  p.  311  ;  I.  E. 

pp.  437  el  seq.  Act,  s.  24,  ills,  (a)  and  (c),  A  pp.  Yll. 
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repairing  or  rebuilding,  the  dominant  owner  may  enter  on  the 
servient  tenement  for  such  purpose.1 

Similarly,  where  a  dominant  owner  had  the  easement  of 
a  drain,  and  the  sewer  with  which  the  drain  communicated  was 
altered  by  the  public  authority,  it  was  held  that  the  former  had 
a  right  to  go  on  the  servient  tenement  and  alter  the  drain  so 
as  to  adapt  it  to  the  new  sewer.2 

A  light  to  the  flow  of  water  through  an  artificial  channel 
in  the  servient  tenement  carries  with  it  the  incidental  or 
accessory  right  on  the  part  of  the  dominant  owner  to  cleanse 
such  watercourse.3 

But  a  right  to  go  on  a  neighbour's  land  to  pick  the  fruit 
of  overhanging  trees  is  not  accessory  to  the  right  to  have  such 
trees  overhanging.     It  is  a  distinct  right.4 

A  further  illustration  of  accessory  easements  is  to  be  found 

in  the  case  of  mining  operations,  where  the  person  who  has 

the  right  to  win  the  minerals  is  also  entitled  to  do   all  such 

acts  on  the  servient  tenement  as  are  necessary  for  such  purpose. 

Fenliomev.  Tims  in  Serihouse  v.   Christian5  the  grant  of  a  right  of 

Christian.        wav  ^0  carrv  Coals  was  held  to  include  the  right  to  make  any 

such  way  as  was  necessary  for  that  purpose. 
Dand  v.  In  Danrf  v.  Kingscote,G  where  the  right  of  getting  coals 

ote'  together  with  sufficient  way-leave  and  stay-leave  connected 
1  herewith  was  reserved  in  a  grant  of  lands,  it  was  held  that 
the  object  of  the  reservation  being  to  get  coals  beneficially  to 
the  owner  of  them,  there  passed  by  it  a  right  to  such  a  descrip- 
liun  of  way-leave  and  in  Buch  a  direction  as  would  be  reasonably 


1  Pomfrei  v.  Rieroft,  ubieup.  :  Cole-  App.  Cas,  a\  p.  133  ;    I.  L.  R.,  4  Cal., 

beck       '  /  I.  E.  Act ,  ;it   p.  044. 

h.   -I,  ill.  (/),  App.   VII.     Tin-  Bame  '  Naik  Parahotam  Qhela  v.  Gfandrap 

enl  would  be  acquired  Faielal  Qokuldaa  (1892),  1.  L.  R.,   17 

•'"      i'    peotiva    owners    "i     the  Bom.,  740.     But,  as  already  seen,  the 

•I'   ided  mo of  a  party-wall,  Jones  ri^'lif.    i<>    have    trees    overhanging    a 

"'•'    up,  neighbour's  land  is  nol  a  righl  which 

v.  Porter  (1870),  I-.   R.,  can   be  acquired   by   prescription,  see 

10  "    B  .  i      .1    i..   v  i.    .  :m,  ill.  (i,).  Chap.  IV,  Pari  [I,  G  (3). 
App.  VII.  •  (1787)  I  T.  B.,  560  ;    I  R.  R.,  300. 

had  Varain Singh  v.  '  (1840)  6  M.  <S   W..  17  1. 

/  ;  Pottul   (\  878),   I.    l:..    I 
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sufficient  to  enable  the  coal  owner  to  get  the  coal  from  time  to 
time  to  a  reasonable  profit. 

In  such  cases  the  accessory  right  is  practically  inseparable 
from  the  principal  right,  and  in  this  respect  may  be  regarded 
as  an  easement  of  necessity,  in  which  character  it  has  already 
been  considered.1 

A  right  of  way  along  a  bank  for  the  purpose  of  fishing  in 
a  river  can  exist  as  appendant  to  a  right  of  fishery.2 

The  grantee  of  a  right  of  way  has  the  accessory  right  to 
enter  on  the  servient  tenement  not  only  for  the  purpose  of 
repairing  the  way,  as  already  remarked,  but  of  making  it,  if 
necessary. 

Thus,  the  grantee  of  a  carriage-way  may  make  a  way 
sufficient  to  support  the  ordinary  traffic  of  a  carriage-way.3 

The  means  adopted  by  the  dominant  owner  for  making  the  Exercise  of 
grant  of  the  easement  effective  must  be  reasonable  so  as  to  right  must  he 
cause  no  unnecessary  damage  to  the  servient  tenement.4  reasonable. 

Thus,  if  a  man  has  the  accessory  right  of  making  a  road 
over  his  neighbour's  land,  he  must  make  it  in  such  a  manner 
as  a  prudent  and  rational  person  would  if  he  were  making  a 
road  over  his  own  land.5 

Similarly,  it  was  held  that  where  a  dominant  owner  was 
entitled  to  have  the  roof  of  his  house  projecting  over  the 
servient  tenement,  his  right  to  go  on  to  the  servient  tenement 
for  the  purpose  of  repairing  the  same  would  be  reasonably 
satisfied  once  in  every  year  between  the  hours  of  9  a.m.  and 
5  p.m.,  after  one  month's  notice  to  the  servient  owner.6 

And  as  an  accessory  easement  arises  not  as  a  matter  of 
convenience  but  of  necessity,  and  must  be  exercised  within 
reasonable  limits,  it  follows  that  a  dominant  owner  cannot 
thereby  claim  unduly  to  restrict  the  servient  owner's  rights  of 

1  See  Chap.  I,  Part  I,  and  Chap.  VI,  195;     Band    v.    Kingscote    (1S40),    6 
Part  IV,  A.  M.  &  W.,  174  ;    Taylor  v.  Corporation 

2  H anbury  v.  Jenkins  (1901),  2  Ch.,  of  St.  Helens(\%ll),  6  Ch.  D.  at  p.  274  ; 
401.  I.  E.  Act,  s.  24,  App.  VII. 

3  Newcomen    v.    Ooulson    (1877),    5  5  Abson  v.  Fentpn,  ubi  sup. 

Ch.  D.,  133(143).  6  Hayagreevav. Sami (1891), I. L.R., 

*  Abson  v.  Fenlon  (1823),  1  B.  &  C.         15  Mad.,  286. 
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Damage 
caused  must 
be  repaired. 

Disturbance 
of  accessory 
easements. 


Goodhnrt  v. 
Uijelt. 


ownership  if  the  same  result  can  be  secured  without  going  on  to 
the  servient  tenement.1 

The  dominant  owner  is  bound  to  repair,  so  far  as  is  practi- 
cable, any  damage  caused  to  the  servient  owner  by  the  exercise 
of  the  accessory  easement.2 

An  accessory  easement  is  as  much  the  subject  of  protec- 
tion by  the  Court  as  a  principal  easement,  and  the  relief  granted 
for  the  disturbance  thereof  proceeds  upon  the  same  principles. 

Thus,  in  Goodhart  v.  Hyett  3  it  appeared  that  the  defendant 
had  begun  to  build  a  house  over  the  line  of  pipes  through 
which  the  plaintiff  had  an  easement  for  the  supply  of  water  to 
his  house  and  grounds,  and  the  Court  being  of  opinion  that 
the  result  of  such  building,  if  completed,  would  largely  increase 
the  difficulty  and  expense  to  which  the  plaintiff  was  put  in 
repairing  the  pipes,  granted  an  injunction  restraining  the 
defendant  from  so  building. 


General  lia- 
bility of 
dominant 
owner. 


Pomfret  v. 
RicrofL 

Taylor  v. 
II  hit*  /"  ad. 


Part  III. — Obligations  connected  with  the  Enjoyment  and 
Preservation  oj  Easements. 

As  a  general  rule  it  lies  on  the  dominant  owner  to  carry 
out  all  repairs  and  do  all  acts  on  the  servient  tenement  neces- 
sary for  the  use  and  preservation  of  his  easement  and  to  bear 
the  expense  of  so  doing.4     . 

To  this  end  he  has  the  right,  already  considered  in  con- 
nection with  accessory  easements,  to  go  on  to  the  servient 
tenement.6 

In  I'omjirt  v.  Hi  croft  *'•  Twisden,  J.,  says  :  "  Where  I  grant 
"  a  way  over  my  land,  1  shall  not  be  bound  to  repair  it  "  ;  and 
in  Taylor  v.  Whitehead  7  Lord  Mansfield  said  :  "  By  common 
he  who  has  the  use  of  a  thing  ought  to  repair  it." 


law 


'  Himatlal    Naganlal    v.    Bhikabhai 
Imritlal    |  1918),   I.    L.    R.,   42    Bom., 

Gali  on  Kasi'im-iiis.  iii li  Ed.,  p.  ill, 

ii      \.  i.    .  24,  App.  \  II. 

•'•  (1888)  26  Oh.  D.,  182. 

1   Pomfret  \.  Ricrofi  (1681),  I  Baund., 

n  mi  :.  \.,i.  i,  169  660  :   Taylor  v. 

ll  hiuhead  (1781),  2  Dougl.,  746  ;  Cole- 


beck  v.  Girdlers  Co.  (1875),  1  Q.  B.  D., 
234;  -IT)  L.  J.  Q.  B.,  225-  Jones  v. 
Pritchard  (1008),  1  Ch.  at  p.  638;    24 

Ti s  L.  R.  ill  p.  311  ;   Gale,  9th  Ed., 

pp    119,420  ;    1.  E.Act.s.  26,  App.  VII. 

■'•  See  supra,  Part  1 1. 

"   /  bi  sup. 

"   Ubi  sup.  al  pp.  7  is,  749. 
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In  Cohbeck  v.  Cirdlcrs  Co.,1  a  case  of  support  in  which  Colebech  v. 
the  plaintiff  claimed  compensation  from  the  defendant  on  the  %r  cri 
ground  that  the  latter's  failure  to  keep  the  supporting  tene- 
ment in  repair  had  rendered  the  plaintiff's  house  uninhabitable, 
it  was  determined  that  assuming  the  support  of  the  plaintiff's 
house  to  be  in  the  nature  of  an  easement,  it  was  well  estab- 
lished that  there  is  no  obligation  to  repair  on  the  part  of  the 
owner  of  the  servient  tenement,  but  the  owner  of  the  dominant 
tenement  must  repair,  and  that  he  may  enter  on  the  land  of 
the  servient  owner  for  that  purpose. 

The  liability  of  the  dominant  owner  to  repair  is  a  necessary 
corollary  to  the  rule  that  the  servient  owner  is  under  no  personal 
or  active  obligation  to  do  anything  for  the  benefit  of  the 
dominant  tenement.2 

In  Highway  Board,  etc.,  of  Macclesfield  v.  Grant*  Lopes,  J.,  Highway 
said  :   "  As  a  general  rule  easements  impose  no  personal  obliga-  Maccle^fk'id 
"  tion  upon  the  owner  of  the  servient  tenement  to  do  anything,  v.  Grant. 
"  the  burden  of  repair  falls  upon  the  owner  of  the  dominant 
"  tenement.     There  is  abundance  of  authority  for  this,  and  it 
"  is  in  accordance  with  the  principle  of  the  civil  law  which 
"  imposed  the  burden  of  repair  in  cases  of  easements  upon 
"  the  owner  of  the  dominant  and  not  upon  the  owner  of  the 
"  servient  tenement." 

Where  the  enjoyment  of  the  easement  is  had  by  means  of  Dominant 
some  artificial  work  on  the  servient  tenement,  placed  there  by,  iia1:)ie  for 
and  belonging  to,  the  dominant  owner,  he  is  liable  for  anv  damage 

...  "    arising 

damage  arising  from  its  want  of  repair.4  from  want  of 

Thus,  if  the  easement  be  to  take  water  by  means  of  a  rePair- 
gutter  or  pipes  across  another  man's  land,  and  the  gutter  or 
pipes  are  laid  by  the  owner  of  the  dominant  tenement  and 

1  (1875)  1  Q.  B.  D.,  234(243);    45  (1908),  1  Oh.  at  p.  638  ;   24  Times  L.  R. 
L.  J.  Q.  B.,  225  (230).  at  p.  311  ;    I.  E.  Act,  s.  26,  App.  VII. 

2  See  case  next  cited,  and  supra,  p.  But  this  liability  would  not  arise  where, 
168.  as  in  the  case  of  a  watercourse,  the. 

a  (1882)  51  L.  J.  N.  S.,  Q.  B.,  357.  work   had    been  executed    by  another 

4  Lord  Egremont  v.  Pulman  (1829),  1  for     his     own     purposes-,      Whitmores 

M.    &    M.,    404;     Bell   v.    Twentyman  (Edenbridge)    l-t,l.   v.    Stanford   (1909), 

(IS41),  1  Q  B..  706  ;  Jones  v.  Pritchard  1  Oh.,  427,  7S  L.  J.  Ch.,  144. 
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fall  into  such  disrepair  that  water  escapes  on  to  the  servient 
tenement,  the  owner  of  the  dominant  tenement  will  he  liable 
for  any  damage  done  by  such  water.1 

To  an  action  against  the  dominant  owner  for  damage 
resulting  from  a  failure  to  repair  such  artificial  work,  it  is  no 
defence  to  allege  that  the  damage  has  been  caused  by  the 
wrongful  act  of  the  tenant  in  possession,  for  the  defendant 
might  have  maintained  an  action  against  him  in  respect 
thereof.2 

Nor  in  such  a  case  is  it  a  good  ground  of  defence  that 
the  defendant  promptly  repaired  as  soon  as  he  had  notice  of 
the  injury,  or  repaired  as  soon  after  the  injury  as  was  possible. 
for  the  dominant  owner  is  under  an  obligation  to  the  servient 
owner  to  keep  in  repair,  and  if  he  fails  to  do  so,  the  cause  of. 
action  arises  as  soon  as  the  damage  is  sustained.3 

But  it  is  only  in  the  case  of  such  artificial  work  on  the 
servient  tenement  that  the  dominant  owner  is  under  an  active 
obligation  to  repair.4 

Thus,  the  principle  would  be  inapplicable  to  a  case  where 

the  easement  consisted  in  turning  water  on  to  the  servient 

tenement  at  a  definite  point,  such  water  being  carried  away 

by  a  surface  drain  belonging  to  the  servient  owner,  even  though, 

in  fact,  such  drain  served  no  other  purpose.5 

Special  Though  it  is  contrary  to  the  general  rule  that  a  servient 

BervieS  "        owner  should  repair,  he  may  be  compelled  to  do  so  either  by 

1  'to        tenure,  prescription  or  special  agreement,  or  by  virtue  of  a 

special  local  custom.6 


1   Lord  /.'//•  iik.hI  v.  I' nlw an  ,-   lull  v.  the  dominant  owner  is  under  any  duty 

Twentyman ;    Jones   v.    Pritchard,  ubi  to  repair,  it  being  thought  that  the 

"/■•  true  position  is  that  he  cannot  in  the 

/  •!,-<  moni  \ .  I'niinini,  ni,:  .up.  circumstances    mentioned    plead    the 

»  Bett  v.  Ttoentyman,  ubi  tup.  easement    in    justification    of    what 

4  /.«•.   lowarda  the  servient  owner.  would  otherwiso  be  a  trespass,  because 

(n  other  eases  the  dominant  owner  ha*  the    easement    is    not    in    fact    being 

only  himself  to  consider  and  need  Dot  fairly  or  properly  exorcised. 

"I"11    U  he  prefei     to  take  the  ri  I    of  ■■  Jones  v.    Pritchard   (1008),    I   Oh. 

lo  ing     bis    easement,    tee    Jon<  i     v.  at  p.  639  i   24  Times  L.  R.  at  |>.  311. 

Pritchard,  ubi  tup.     Ami  even  In   the  ■  See  Gale,  0th  Ed.,  pp.  120  et  acq. ; 

oi   lercon  (deration  it  was  doubted  Note  to  Pomfret  v.   Ricroft,   I  Saund., 

In  Jonce         Pritt.hard,   Ibid.,   whether  322  j    W'mim.  Notes,  p.  r»ti<; ;    Highway 
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This  rule  is  now  of  general  .application  to  all  easements. 

It  appears  to  have  been  a  question  at  one  time  whether 
the  owner  of  the  servient  tenement  was  not  under  an  obliga- 
tion to  repair,  corresponding  to  the  servitude  oneris  ferendi,  in 
cases  of  support  of  one  part  of  a  building  by  another. 

But  in  Highway  Board,  etc.,  of  Macclesfield  v.  Grant  1  it  Highway 
was  treated  as  settled  law  that  in  the  case  of  such  easements  ^jaccielfuid 
in  town  property,  the  additional  obligation  to  repair  could  v.  Grant. 
only  be  imposed  on  the  servient  owner  by  virtue  of  an  express 
stipulation  in  the  deed  of  grant  or  by  prescription,  and  this 
rule  was  extended  to   easements  of  support   outside   towns, 
such  as,  in  this  case,  the  case  of  a  highway  supported  by  a 
wall. 

The  liability  of  the  servient  owner  to  repair  being  contrary 
to  the  ordinary  incidents  of  easements  requires  strong  evidenco 
to  support  it. 

Thus,  whore  an  easement  of  support  to  a  highway  by  a 
wall  had  been  acquired,  it  was  considered  by  the  court  that 
the  fact  that  the  servient  owner  had  on  various  occasions 
repaired  the  wall  was  not  of  itself  sufficient  to  impose  on  him 
a  liability  to  repair.2 

But  apart  from  such  special  liability  to  repair,  the  nature  General  nega- 
of  the  obligation  resting  on  the  owner  of  the  servient  tene-  0f  servient 
ment  is  purely  negative,  that  is  to  say,  he  must  not  so  deal  owner  in 
with  the  servient  tenement  as  to  render  the  easement  incapable,  easements 
or  more  difficult,  of  enjoyment  by  the  owner  of  the  dominant  and  Prof,ts  a 

0   J  J  prendre. 

tenement.3 

Consistently  with  such  duty  the  servient  owner  may  use 
the  servient  tenement  in  any  way  he  pleases.4  He  may, 
as  has  been  seen,  impose  subordinate  easements  upon  it,  or 
exercise  on  it  in  his  own  favour  any  of  the  ordinary  rights  of 
ownership. 

Board,    etc.,    of    Macclesfield    v.    Grant  3  See  Jones  v.  Pritchard  (1908),  ]  Clr 

(1882),   51    L.   J.   N    S.,   Q.   R.,    357;  at  p.  037;    24  Times  L.  R.  al  p.  310; 

Junes    v.    Pritchard    (1908),    1    Oh.    at  and  the  oases  cited  in  the  next  three 

p.  037  ;    24  Times  L.  R.  at  p.  310.  foot-notes  ;    T.  E.  Act,  M.  27,  App.  VII. 

1  (1832)  61  L.  J.  N.  S.,  Q.  B.,  357.  4  Ibid. 

3  Ibid. 
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To  illustrate  the  general  principle,  an  easement  of  way 
does  not,  as  a  general  rule,  entitle  the  dominant  owner  to  the 
use  of  the  whole  width  of  the  road  unless  it  be  necessary  for 
the  full  and  free  exercise  of  the  easement,  but  is  confined 
to  such  part  of  the  centre  of  the  road  as  may  be  necessary 
for  the  purposes  of  the  particular  right.1  In  this  respect, 
the  only  obligation  resting  upon  the  servient  owner  is  that 
he  shall  not  unreasonably  narrow  the  width  of  the  road  or 
do  anything  which  practically  or  substantially  prevents  the 
way  from  being  used  as  conveniently  as  before.2 
Hawkins  v.  In  Hawkins  v.  Carbines  3  it  was  considered  that  the  de- 

Carbines.  fendants  having  acquired  a  right  of  way  through  the  plaintiffs 
gateway  for  the  purpose  of  loading  and  unloading  their  cars 
at  a  particular  place,  such  right  of  way  could  not  be  limited 
by  the  erection  of  a  brick  wall  by  the  plaintiff,  and  that  the 
defendants  were  accordingly  justified  in  slightly  encroaching 
on  the  plaintiff's  premises  to  obtain  the  full  enjoyment  of  their 
right. 
Hutton  v.  In  Hutton  v.  Hamboro,4  where  the  defendant  alleged  that 

the  plaintiff  by  putting  up  gate-posts  had  obstructed  his  right 
of  way,  Cockburn,  C.J.,  directed  the  jury  that  the  question 
was,  whether  practically  and  substantially  the  right  of  way 
could  be  exercised  as  conveniently  as  before,  or  whether  the 
defendant  had  really  lost  anything  by  the  alteration.  There 
was  a  verdict  for  the  plaintiff. 

So  long  as  the  owner  of  the  dominant  tenement  obtains 
a  n  ,i .  <.ii;iblr  enjoyment  of  his  easement,  he  cannot  complain 
of  ;m\  thing  done  on  the  servient  tenement. 

In  Clifford  v.  Hoare,c  the  plaintiff  had  been  granted  a 
right  of  way  for  all  purposes  with  or  without  carriages  along 
b  road  forty  Feet  in  width. 

1  Hutton    v.    Hamboro   (18H0),   2    F.  v.  Rally  Coomar  Sen  (1881),  I.  L.  R., 

a   I'.,  lmm.  7  Cal.,   I  15.     Those  genera]  rules  may 

;'  Hawkins    v.    Carbines    (l.sf>7),    27  of  course  be  excluded  by  the  tonus  of 

L    J.   eh.,    II;     lliiiimi    v.    Hamboro,  the   grant,   as   in    Nicol   v.    Beaumont 

up  .     Clifford    \.    ffoare    (1874),  (1884),  60  L.  T.  L12. 

i       R      :i    ( '.    l\.     'M  -i  ;    Toolseemony  :|  Ubivup. 

Dabei                   •  hundei  Shaha  (1*77),  *  Ubi  sup. 

I  Cal    i.    R.,  425      Do  rga  <  hum  Dhur  '   1  bi  sup. 
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Across  this  road  a  portico  had  been  erected,  the  bases  of 
tho  columns  of  which  projected  about  two  feet  into  the  road, 
and  the  plaintiff  contended  that  he  was  entitled  to  have  such 
projection  removed  as  being  an  interference  with  his  easement. 

Tho  Court  decided  against  the  plaintiff.  Lord  Cole- 
ridge, C.J.,  said  l  :  "  Now  wdiat  right  or  easement  did  the 
"  plaintiff  acquire  in  reference  to  that  road  ?  A  right  for 
"  himself  and  his  friends,  servants,  and  workmen  to  pass 
"  along  the  roads  or  intended  roads  and  ways  delineated  on 
"  the  plan.  It  was  pointed  out  in  the  course  of  the  argument 
"  that  that  could  not  be  an  absolute  grant  of  every  part  of 
"  the  road  for  all  the  purposes  mentioned  ;  part  must  be  set 
"  out  for  a  carriage-way  and  part  for  a  foot-way.  What  has 
"  the  plaintiff  got  ?  As  far  as  a  carriage-way  is  concerned, 
"  he  has  all  he  bargained  for,  except  that  the  bases  of  the 
"  columns  supporting  the  portico  incroach  a  little  upon  it. 
"  If  this  had  been  an  absolute  conveyance  of  a  forty-foot 
"  road  set  out  by  metes  and  bounds,  and  a  portion  of  it  had 
"  been  obstructed  by  the  conveying  party,  no  doubt  an  action 
"  might  have  been  maintained  for  that  trespass.  But  that 
"  is  not  the  case  ;  that  which  is  granted  is  a  right  of  way, 
"  an  easement,  over  a  road  the  soil  of  which  remains  in  the 
"  grantor.  All  deeds  are  to  be  construed  according  to  the 
"  intention  of  the  parties  as  expressed  therein  :  and  we  gather 
"  from  the  language  of  this  deed  that  the  intention  was  to 
"  grant  the  plaintiff  an  easement  only,  the  reasonable  use  and 
"  enjoyment  of  an  ascertained  way ;  and  it  is  not  suggested 
"  that  the  plaintiff  has  not  such  reasonable  enjoyment." 

The   principle  laid   down  in   Clifford  v.   Hoare  has   been 
followed  in  India  in  the  case  of  Toolseemony  Dabee  v.  Jogesh  Tooheemony 
Chunder  Shaha,2  where  the  plaintiff  sued  for  the  removal  of  jJJJJ7, 
a  verandah  which  projected  over  a  street   along  which  she  Chunder 
had  a  right  of  way  to  her  house. 

Kennedy,  J.,  being  of  opinion  that  there  had  been  no 
substantial  obstruction  of  the  plaintiff's  right  of  way,  dismissed 


1  Ubl  sup.  at  p.  370.  2  (1878)  1  Cal.  L.  R.,  425. 
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the  suit,  and  it  was  held  on  appeal  that  as  the  plaintiff  had 
failed  to  shew  that  the  erection  of  the  verandah  was  an  inter- 
ference with  the  reasonable  exercise  of  her  right,  the  suit  had 
been  rightly  dismissed. 
Doorga  Chum       An  application  of  the  same  principle  is  to  be  found  in  the 
Goomar  Sen.    case  of  Doorga  Churn  Dhur  v.  Kally  Coomar  Sen,  l  where  it 
was  held  that  the  servient  owner  was  entitled  to  narrow  the 
channel  over  which  the  dominant  owner  had  a  prescriptive 
right  of  passage  for  boats  in  the  rainy  season,  so  long  as  he 
did  not  interfere  with  the  convenient  exercise  of  the  easement.2 
Bala  v.  The  case  of  Bala  v.  Maharu  3  is  another  illustration  of  the 

Maharu.  .      .    , 

same  principle. 

There  the  lower  Appellate  Court  had  ordered  the  removal 
of  a  building  recently  erected  by  the  defendant  on  a  piece 
of  vacant  ground,  over  which  the  plaintiff  had  acquired  an 
easement  to  discharge  the  waste  water  from  his  drain  and  the 
rain-water  from  the  roof  of  his  house.  On  second  appeal  the 
Bombay  High  Court  reversed  so  much  of  the  lower  Appellate 
Court's  decree  as  directed  the  removal  of  the  building  on  the 
ground  that  the  plaintiff  had  no  right  to  demand  that  the 
defendant's  land  should  be  kept  open  and  unbuilt  upon,  and 
that  the  defendants  could  build  on  their  land  as  they  had  done 
provided  that  they  made  necessary  arrangements  to  receive  the 
water  from  the  plaintiff's  drain  and  roof  and  carry  it  away. 

(similar  principles  are   applicable  to  the  case  of  profits  a 

prendre. 

''"'■'  "I  In  Duke  oj  Sutherland  v.   Heathcote*  Lindley,   L.J.,   ex- 

autherland  v.      .   .       ,.  x  .       .  .  ..  . 

Heathcote.        plains  that  a  proht  a  prendre  is  a  right  to  take  something  on 

another's  land  and  does  not  prevent  the  servient  owner  from 

taking  the  same  sort  of  profit  off  the  same  land  provided  he 

does  not  interfere  with  the  actual  exercise  <>r  the  first  right, 

which,  in  Hi''  absence  of  clear  and  explicit  words  in  the  grant, 

merely  limits,  and  not  excludes,  the  second  right. 

I  bus,  a  right  bo  take  minerals,  which  is  a  profit  a  prendre, 

•  I.  L.  R.,  7  Cal.,  I  16,  '■>  (1895)  I.  L.  B.,  20  Bom.,  788. 

ill.  (6)  to     .  27  ol    I.   !•:.   Act,  ''  (1892)  I  Cb.,   1 76. 

App.  \  ll. 
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does  not  prevent  the  servient  owner  from  working  the  minerals 
which  the  dominant  owner  is  not  himself  in  a  position  to  get. 

And,  in  Bholanath  Nundi  v.   Midnapore  Zemindari  Co.,  Bholanath 
Ltd.,1  where  waste  lands  were  found  to  be  subject  to  an  ease-  ^i&Mw'orc 
ment  of  pasturage,  it  was  decided  that  such  a  right  did  not  Zemindari 
prevent    the    putni   owners   from   cultivating   and    improving    0m* 
such  waste  lands  provided  sufficient  pasturage  was  left. 

1  (1904),  I.  L.  R.,  SI  Cal.,  503  ;  8  Cal.  W.  N.,  425  ;   L.  R„  31  Ind.  App,,  75, 
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Part  I. — By  Express  Belease. 
As  easements  may  be  created  by  express  grant,  so  ease-  In  India 


ments  may  be  extinguished  by  express  release.1 

Since,  in  India,  writing  is,  apparently,  not  essential  to  the 
valid  creation  of  an  easement,2  it  is  presumed  that  writing  is 
not  necessary  to  release  an  easement,  but  if  the  release  is  in 
writing  and  the  easement  is  of  the  value  of  one  hundred  rupees 
or  upwards,  the  writing  must  be  registered.3 


writing  un- 
necessary. 


1  See  Gale  on  Easements,  9th  Ed., 
p.  459  ,"  Kristodhone  Mitter  v.  Nanda- 
rani  Dassee.  (1908/,  I.  L.  R.,  35  Cal., 
S89.  If  an  easement  is  expressly 
released  when  the  dominant  tenement 
is  under  attachment,  the  express 
release  is  a  private  alienation  within 
s.  276  of  the  Civ.  Proc.  Code  of  a 
portion  of  the  property  attached,  and 
is  accordingly  void  as  against  all 
claims  enforceable  under  the  attach- 
ment, Kristodhone  Mitter  v.  Nandarani 

P.E. 


Dassee,  ubi  sup. 

2  See  supra,  pp.  322,  323. 

3  See  Indian  Registration  Act 
(formerly  III  of  1877,  s.  3,  ''  immove- 
able property,"  and  s.  17  {b)  and  (c)), 
now  XVI  of  1908,  ss.  2  (6),  17.  In 
Kristodhone  Mitter  v.  Nandarani 
Dassee,  ubi  sup.,  the  question  whether 
an  express  release  must  be  by  deed 
was  incidentally  noticed  but  not 
decided,  the  Court  expressing  no 
precise  opinion  one  w  ay  or  the  other. 

34 
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Power  of 
dominant 
owner  to 
release. 


Release  by 
co-owner. 


Release  as  to 
part  of 
servient 
tenement. 

Extinction 
by  virtue  oi 
legi  lative 
enactment. 


In  England  it  is  a  rule  of  law  that  the  express  release  of 
an  easement  should  be  effected  by  an  instrument  under  seal, 
but  the  equitable  modification  of  the  rule  allows  easements  to 
be  extinguished  by  agreement  merely.1 

The  dominant  owner  is  at  liberty  to  abandon  an  easement 
whenever  he  pleases,  for,  as  already  observed,  the  servient 
owner  has  no  right  to  compel  him  to  continue  the  easement 
for  his  benefit.2 

The  power  of  the  dominant  owner  to  release  an  easement 
appurtenant  to  the  dominant  tenement  is  commensurate  with 
his  power  to  alienate  the  dominant  tenement.3 

Thus,  if  the  dominant  owner  be  a  tenant  for  years  he 
cannot  release  any  easement  appurtenant  to  the  dominant 
tenement  for  a  period  longer  than  the  term  of  his  lease.  And 
where  there  are  three  co-owners  of  a  house  to  which  an  ease- 
ment is  appurtenant,  and  one  of  them  releases  the  easement, 
the  release  is  effectual  only  as  against  him  and  his  legal 
representative.4  . 

Under  section  38  (third  paragraph)  of  the  Indian  Ease- 
ments Act,  an  easement  may  be  released  as  to  part  only  of 
the  servient  tenement.5 

Easements  may  be  extinguished  by  virtue  of  a  legislative 
enactment. 

This  mode  of  extinction  has  the  effect  of  an  express  release,0 
and  instances  of  it  arc  to  be  found  in  England  under  the  Lands 
Clauses  and  Railway  Clauses  Acts,7  and  in  India  under  the 
I, and  Acquisition  Acts.8 

The  acquisition  of  land  under  these  Acts  discharges  it  of 


1  See  Gale  on   Easements,  ihh  Ed., 
pp.  i.v.i,  160. 

-  drbtvrightv.GtlHlSSQ),  5  M.  a  W., 
!_'<..-;  ;  it,,.,-/  \.  Waud  (1849),  :;  Exch., 
7  1^;  Mason  v.  Shrewsbury  and  Here 
p,r<l  By.  Oo.  (is? l),  L.  K.,  (i  Q.  B., 
678  !  to  I,.  .).  (>.  B.,  298  j  MoBvoy  v. 
Qreat  Northern  Railway  Oo.  (1900), 
■j.  I.  i:.,  826,  ■'•■V.i ;  Burrows  v.  I «/,</ 
(1901 1,  2  oh.  -a  p.  608  :  Khoorahed 
H ossein  \.  Teknoroin  Singh  (Ik7x), 
I,.    C  .  I  I  I  :     i.    !■:.    Act,  h.   50. 


App.  VII,  and  siipra,  (.'hap.  II  and 
Chap.  Ill,  Pari  III. 

:l  See  I.  E.  Act,  s.  38,  para.  2,  ill.  (b), 
App.  VII. 

*  Seel   E.  Act,  s.  38,  ill.  (a),  App.  VII. 

5  See  App,  VII. 

0  Gnlo,  ubi  ■••■ill'. 

7  Ibid,  at  p.  461. 

8  Collector  oj  2i-Perganahs  v.  Nohin 
Ohunder  <lh„sr  (1866),  :«  W.  R.,  27  ; 
Taylor  v.  Collector  of  Purneah  (1887), 

I.  1,.    R..    11   <':,!.,  423. 
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all  easements  appurtenant  thereto,  and  the  remedy  of  the 
dominant  owner  is  not  by  suit  for  disturbance  of  his  rights, 
but  for  compensation  for  injurious  affection.1 

But  when  the  disturbance  is  caused  not  by  the  exercise 
of  any  power  conferred  by  the  Act,  but  by  something  done 
independently  of  it,  an  action  will  lie  for  disturbance.2 

Under  the  provisions  of  the  Bengal  Tenancy  Act,  VIII  of 
1885,  a  purchaser  may,  under  certain  conditions,  annul  in- 
cumbrances including  easements  attaching  to  a  holding  or 
tenure  sold  at  an  execution-sale  and  purchased  by  him.3 

Easements  may  also  be  lost  by  operation  of  the  law  of 
limitation  when  the  dominant  owner  fails  to  bring  a  suit  for 
the  disturbance  of  his  right  within  the  time  allowed  by  the 
Limitation  Act.4  This  matter  will  be  more  conveniently 
considered  hereafter  in  connection  with  the  disturbance  of 
easements.5 

Part  II. — By  Presumed  Release. 

It  is  interesting  to  observe  that  for  every  method  of 
acquisition  of  easements  there  is  a  corresponding  method  of 
extinction. 

Express  grant  has  its  converse  in  express  release. 

As  there  are  circumstances  from  which  the  law  will  presume 
a  grant,  so  there  are  circumstances  from  which  it  will  presume 
a  release. 

The  easement  which  arises  by  presumption  of  law  on  a 
severance  of  the  tenements,  is  extinguished  by  presumption 
of  law  when  those  tenements  are  re-united  in  the  same  owner- 
ship. 

As  an  easement  may  be  acquired  as  a  matter  of  necessity, 
so  will  it  be  extinguished  when  the  necessity  ceases. 

As  user  may  be  evidence  of  a  prescriptive  right,  so  non- 
user  may  be  evidence  of  its  abandonment. 

i  Eagle    v.    Charing    Cross   Ry.    Co.  Ry.  Co.  (1842),  10  M.  &  W.,  425. 
(1867),  L.  R..2C.  P.,  638;    Wigram  v.  3  Ss.  161,  163-167. 

Fryer  (1SS7),  36  Ch.  D.,  87  ;   Taylor  v-  4  Kena  Mahomed  v.  Bohatoo  Sircar 

The  Collector  o)  Purneah,  ubi  sup.  (1863),  1  Marsh.,  506. 

2  Turner  v.  Sheffield  and  Rolherham  5  See  Chap.  XI,  Tart  III  (5). 
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In  dealing  with  the  loss  of  easements  by  presumed  release 
it  is  proposed  to  examine  the  subject  from  four  different 
aspects,  namely — 

(a)  Extinction  by  unity  of  absolute  ownership. 

(b)  Extinction  through  the  authorised  act  of  the  servient 

owner. 

(c)  Extinction  by  abandonment. 

(d)  Extinction  by  forfeiture. 

A. — Extinction  by  unity  of  absolute  ownership. 

Conditions  of.  Easements  are  extinguished  by  unity  of  seisin  or  the 
absolute  ownership  of  the  dominant  and  servient  tenements 
becoming  vested  in  the  same  person.1 

To  this  statement  it  is  necessary  to  add  the  following 
reservations  : — 

(1)  That  the  two  tenements  held  in  fee  must  be  for  an 

equally  perdurable  estate  2  ;   and 

(2)  That  the  unity  of  seisin  must  be  accompanied  by  unity 

of  possession  and  enjoyment.3 


1  2  Coke's  Inst.,  First  Part,  s.  561,  3  Richardson  v.  Graham  (1908), 
p.  313b  ■  Wood  v.  Waud  (1849),  1  K.  B.  39.  Thus,  where  a  dominant 
:!  Exch.  at  p.  775  j  M odhoosoodun  Dey  tenement  being  under  lease,  and  the 
v.  BiBfionauth  Dey  (1875),  15  B.  L.  K..  lessee  having  an  easement  of  lights  the 
365;  Lord  Dynevor  v.  Tcnnant  (1886),  dominant  tenement  was  conveyed  in 
32Ch.D.,  375;  33  Ch.  D.,  420  ;  I.E.  fee  to  the  freeholder  of  the  servient 
Act,  s.  46,  App.  VII.  tenement,   it   was  held  that  the  ease- 

2  In  Coke's  Inst.,  First  Part,  s.  561,  ment  was  not  extinguished.  See  also 
p  313b,  Lord  Coke  quotes  Littleton  as  Ecclesiastical  Comviissioners  v.  Kivo 
follows:  "  But  where  the  tenant  hath  (1880),  14  Ch.  D.,  213,  where  both 
"as  great  and  as  high  estate  in  the  tenements  were  vested  in  an  incumbent 
"  tenements  as  the  lord  hafh  in  the  but  for  different  interests,  and  it  was 
"aeignory;    in  such  case,  if  the  lord  thought    this  would   not  prevent  the 

nt   the  services   to   the  tenant    in  acquisition    of   an    easement   of   light. 

fee,    this    shall    enure    by    way    of  in  Richardson  v.  Graham,  vbi  sup.  at 

"extinguishment,  causapatet."     Upon  p.    41,    Lord    Alverstone,    C.J.,    com- 

which   Lord  Coke  makes  the  following  mcnting  on   the  statements  contained 

comment:    "  Here  Littleton  intendeth  in   Goddard  <>n  Easements,   6th  Ed., 

"  ""'   ""'y  M  R*ea1   and   high  estate,  p.  555,  and  Gale  on   Easements,  7th 

bul  a    i"  rdurable  also,  as  hath  been  Ed.,  p.  488,  considered  that  the  pro- 

Bid;    f--r  a  disseisor  or  tenant    in  position  laid  down  in  Goddard  was  too 

"l"'"  condition  batb  as  high  and  genera]    in    its    terms,    and    doubted 

"  great  an  estate,  but  not  so  perdurable  whether  the  statement  in  Gale  was  in- 

"an    ••  tate,    as    shall    make    an    ex-  tended  to  apply  to  possession  in  fact 

tinguiehment,"  Ibid.  where    the    landlord    has    -ranted    a 
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The  merger  of  one  tenement  in  the  other  so  as  to  result  in  Effect  »f 
the  absolute  ownership  of  both  in  fee  causes  the  easement  merSer- 
to  disappear  in  the  ordinary  rights  of  property.1 

An   easement,    once   extinguished   cannot   revive.2     Thus,  No  revival  of 
if  it  is  to  re- appear  on  a  severance  of  the  tenements  it  must  easement.  * 
either  be  created  dc  novo,  by  the  use  of  apt  words,  as  in  the 
case  of  discontinuous  easements,3  or  arise  as  a  new  right  by 
implication  of  law,4  as  in  the  case  of  apparent  and  continuous 
easements  5  and  easements  of  necessity.6 

But  though,  as  regards  the  two  latter  classes  of  ease- 
ments, the  notion  of  revivor  may  seem  more  appropriate 
than  that  of  a  new  creation  to  the  process  which  takes  place 
on  a  severance  of  tenements,  and  to  the  nature  of  the  rights 
themselves,  the  more  correct  view  is  that  of  a  new  creation, 
founded,  as  it  is,  on  the  legal  conception  of  an  easement  and 
the  theoretical  inconsistency  of  revivor  after  extinction.7 

Subject    to    the    conditions    above    stated,    easements    of  Easements 
necessity  are  extinguished  by  unity  of  absolute  ownership  as  jJjJJJJd^y 
well  as  other  easements.8     On  a  severance  of  the  tenements  same  prin- 
they  do  not  revive,  but  come  into  existence  as  new  rights  elements. 

lease   of  two   adjoining  tenements,  or  by  prescription  by  one  of  two  lessees  of 

where  the  casement  is  one  of  necessity.  a  common  landlord  not  only  as  against 

1  f  this  case  had  been  decided  other-  the  adjoining  lessee,  but  also  as  against 

wise,    the    decision   would    have    been  the  common  landlord  and  all  succeeding 

inconsistent  with  the  previous  decisions  owners  of  the  adjoining  tenement  (sec 

in    Frewen    v.    Phillipps    (1861),     11  Richardson  v.  Graham,  ubi  sup.,  pp.  44, 

0.    B.    N.    S.,    449,    and    Mitchell    v.  45,  and  sec  further  Chap.  VII,  Tart  I,  B. 

Canlrill  (1887),  37  Ch.  D.,  56,  which  J  Lord  Dynevorv.  Tennant,ubisup.  ; 

establish    that    unity    of    seisin    does  Gale  on  Easements,  9th  Ed.,  p.  453. 

not     prevent     the     acquisition     of     a  2  See    Gale    on    Easements,    Ibid., 

prescriptive    right    to    light    by    one  p.  454. 

tenant  against  another  tenant  of  the  3  See  supra,  Chap.  VI,  Part  IIT. 

same  landlord,  and  with  the  decision  4  See  Phillips  v.  Low  (1892),  1  Ch., 

in  Simper  v.  Foley  (1862),  2  J.  &  H.,  47  (51). 

555,  that  a  prescriptive  right  to  light  5   Ibid.,  and  see  Chap.  VI,  Part  III, 

acquired      as     between     tenant     and  and  Part  IV,  B. 

tenant     is     not     extinguished     by     a  G  Holmes  v.  Goring  (1824),  2  Bing., 

merger    of    the    leasehold    interest    of  76  •   and  tee  Chap.  VI,  Part  IV,  A. 

the  servient  tenement  in  the  reversion,  7  See  Holmes  v.  Goring,  ubi  sup. 

and    also   with    the   later   decision    in  8  Holmes  v.  Goring  (1824),  2  Bing. 

Fear  v.   Morgan   (1906),   2   Ch.,    406;  at  p.  83,  and  see  Richardson  v.  Graham 

(1907),  App.   Cas.,   425,  that  an  inde-  (1908),  1  K.  B.  at  p.  41. 
feasible  right  to  light  may  be  acquired 
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Holmes  v. 

Goring. 


arising  out  of  the  necessity  of  the  case.  As  says  Best,  C.J.,  in 
Holmes  v.  Goring  1  :  "  If  I  have  four  fields,  and  grant  away 
'  two  of  them,  over  which  I  have  been  accustomed  to  pass, 
'  the  law  will  presume  that  I  reserve  a  right  of  way  to  those 
'  which  I  retain ;  but  what  right  ?  The  same  as  existed 
'  before  ?  No  ;  the  old  right  is  extinguished,  and  the  new 
'  way  arises  out  of  the  necessity  of  the  thing."  2 


B.— Extinction  through  the  authorised  act  of  the 
servient  owner. 

.Nature  of  the       Easements   are   extinguished   where   the   dominant   owner 
license.  authorises  an  act  of  a  permanent  nature  to  be  done  on  the 

servient  tenement,  the  necessary  consequence  of  which  is  to 
prevent  the  future  enjoyment  of  the  easement. 

Thus,  in  Winter  v.  Brochuctt,3  where  the  defendant  with 
the  express  consent  of  the  plaintiff  erected  a  skylight  at  his 
own  expense  in  such  a  position  as  to  darken  the  plaintiff's 
ancient  lights,  it  was  held  that  the  plaintiff  had  no  right  of 
action  against  the  defendant. 

In  Liggins  v.  Inge  4  the  Court  considered  itself  bound  by 
the  authority  of  Winter  v.  Brockivell,  and  held  that  the 
plaintiff  could  not  maintain  an  action  against  the  defendants 
for  confining  a  weir  whereby  the  flow  of  water  to  the  plaintiff's 
mill  as  formerly  enjoyed  had  been  diminished,  inasmuch  as 
the  defendants  had  erected  the  said  weir  under  parol  license 
from  the  plaintiffs  father  and  had  incurred  expense  in  so 
doing. 

Davis  \.  Marshall,6  hi  which  the  facts  were  very  similar  to 
those  in  WinU  r  \ .  Brockwell,  was  decided  on  the  same  principle. 
Kul  where  ancienl  apertures  have  been  closed  under  a 
definite  arrangement  between  the  dominant  and  servient 
owners  and  for  valuable  consideration,  and  the  servient  owner 
thereupon   builds  a  wall    merely  as    a  temporary  precaution 


WinU  /•  v. 
BrockweU. 


Liggins  v. 

Inrjc. 


- 

\h,i  kail. 


1  (1824)  J  Bin|     uf  i>.  83. 

'  But  cf.  "i  mid  |i  ii  i  hi  ...  i  .in. i  para. 
.1  <,f  I.  K.  Act,  App.  VII. 

i   •., ,   .  i   i  | 


•'  (1931)  7  Bing.,  682. 

■'■  (1861)  7  Jur.  N.  S.,  1247  ;  8.0.  sub 

//••in.    Davics    v.    Alum/tall   (lb(il),    10 
0.  B.  N.  S.,  697. 
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against  the  acquisition  of  an  easement  of  light  and  air  in  the 

future,  the  old  easement  must  be  taken  to  have  been  extin- 
guished by  express  release,  and  not  by  an  implied  release 
through  the  authorised  act  of  the  servient  owner.1 

Under  the  general  law  the  license  by  which  the  servient  Under  the 
owner  commits  the  act  of  obstruction  may  be  express  2  or  fkeHceiiscT 
presumed  from  the  acquiescence  of  the  dominant  owner.3  may  bo 

In  Bower  v.  Rill 4  the  defendant  had  permanently  presumed1 
obstructed  the  defendant's  right  of  wTay  by  the  erection  of  Bower  v.  Hill. 
a  bridge  with  a  tunnel  under  it,  and  Tindal,  C.J.,  said  :  "  We 
"  think  the  erection  of  the  tunnel  is  in  the  nature  of,  and  until 
"  removed,  is  to  be  considered  as,  a  permanent  obstruction  of 
"  the  plaintiff's  right,  and  therefore  an  injury  to  the  plaintiff, 
"  even  though  he  receives  no  immediate  damage  thereby.  The 
"  right  of  the  plaintiff  to  this  way  is  injured  if  there  is  an 
"  obstruction  in  its  nature  permanent.  If  acquiesced  in  for 
"  twenty  years,  it  would  become  evidence  of  a  renunciation 
"  and  abandonment  of  the  right  of  way."  5 

In  Kena  Mahomed  v.  Bohatoo  Sircar  6  the  plaintiff  and  Kena    Mdho- 
defendant  were  owners  of  adjoining  estates,  and  the  plaintiff ^c^Bohcdo° 
claiming  the  right   of  having  the   drainage  water  from  the 
defendant's  land  flow  over  his  own  land,  sued  the  defendant 
for  having  eight  years  prior  to  suit  diverted  the  water  so  that 
it  no  longer  flowed  over  his  land.     It  was  held  that  the  mere 


1  Krixtodhone  Mitler  v.  Nandarani  time  as  the  condition  of  an  effectual 
Dassee  (1908),  I.  L.  R.,  35  Cal.,  889.  abandonment,  but  was  merely  affirming 

2  See  tbe  cases  above  cited.  the  principle  clearly  established  in  later 

3  See  the  cases  below  cited.  cases  that  the  duration  of  the  non-user 

4  (1835)  1  Scott,  52G  (534)  ;  1  Bing.  is  only  material  as  an  element  in  the 
N.  C,  549  (555).  question  of  intention  to  abandon,  and 

5  But  it  is  not  to  be  supposed  that  it  is  not  a  circumstance  from  which  alone 
was  here  intended  impliedly  to  lay  abandonment  can  be  presumed,  see  Ileg. 
down  either  as  a  rule  of  law,  or  even  as  v.  Chorley  (1848),  12  Q.  B.,  515;  76 
a  conclusive  presumption  of  fact,  that  It.  R.,  330;  Ward  v.  Ward  (1852),  7 
no  interruption  for  a  shorter  period  Esch.,  838  (839)  ;  and  infra  under 
than  twenty  years  would  destroy  the  "  Abandonment  of  affirmative  or 
right.     It  seems  clear  that  the  learned  discontinuous  easements." 

judge  in  dealing  with  non-user  by  the  «  (1863)  1  Marsh.,  506,  ami  sec  Hoy 

plaintiff  in  conjunction  with   the   ad-  Luc.hmee Pershad  v.  Mt.  i'u.eeluloonissa 

verse    act    of   the    defendant   did    not  Bibi  (1S67),  7  W.  R.,  367. 
intend  to   prescribe  a  fixed  period  of 
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interruption  would  not  extinguish  the  right.,  but  that  if  it  were 
found  that  the  plaintiff  had  acquiesced  in  the  interruption  for 
eight  years,  such  conduct  on  his  part  would  be  evidence  of  an 
intention  not  to  resume  the  right. 
Banee  Mad-  Iii  Bauce  Madhub  Doss  v.  Bam  Joy  Bokh  l  it  was  held 

Bam iJou *      *'na^  *'nc  plam*iff's  claim  for  the  demolition  of  the  defendant's 
Bokh.  house,  which  obstructed  the  plaintiff's  right  of  way,  was  such 

as  a  Court  of  Equity  and  good  conscience  ought  not  to  enforce 
on  the  ground  that  the  defendant  had  incurred  expense  in 
erecting  the  house  and  had  used  it  for  the  convenience  and 
comfort  of  himself  and  his  family  for  seven  years  without 
opposition  from  the  plaintiff. 
Ponnusavmi         Iii  Ponnusawmi  Tevar  v.  The  Collector  oj  Madura  2  it  was 
Collector  of'     observed  that  "  acquiescence  in  the  sense  of  mere  submission 
Madura.         "  to  the  interruption  of  the  enjoyment  does  not  destroy  or 
"  impair  an  easement.      To  be  effectual  for   that  purpose   it 
"  must   be  attributable  to    an  intention  on  the  part  of  the 
"  owner  of  the   dominant  tenement  to  abandon  the  benefit 
"  before  enjoyed  and  not  merely  to  a  temporary  suspension  of 
"  the  enjoyment,  or  be  evidenced  by  acts  or  words  which  had 
"  induced  the  owner  of  the  servient  tenement  to  incur  expense 
"  on  the  reasonable  belief  that  the  enjoyment  had  been  entirely 
"  relinquished." 
1  '"i  i  I-  E-  TIm-  Indian  Easements  Act  does  not  follow  the  general  law 

license  must  B0  uir  as  *°  permit  the  authority  given  by  the  dominant  to  the 
'"  express,     servient  owner  to  be  implied.    Under  section  88,  Expl.  I  (a), 
the    authority    must    be    express/'5    and    Explanation    II   to 
the  same  seel  ion  provides  that   mere   non-user   of   an   ease- 
ment   is  not  an  implied  release   within  the    meaning  of  the 
ion.4 


1  (1868)  io  \V.  R.,  :{I<; ;    I  ]?.  L.  R.  easement  as  such  for  twenty  yours  (i.e. 

(A.  0.    I.),  213.  for  the  sumo  period    iis  if  required  to 

■  (1869)  5  Mad.  II.  <'.,  6  (23),  gain    the    easement)    will    enuso    its 

'■'  Sir  App.  VII.  extinction,  see.  s.  47,  App.  VII,  and  see 

4  And aee Ohintakindy Parvalammav.  infra,  under  C,    J    (a),  tliis  provision 

Ixntika  Sanycui  (1010  N),  I.  L.  R„  34  considered    in    connection    with    the 

Mud..  1st.     But  under  the  Act  non-  general  law. 
m  i  in  ni  enjoymenl  of  an 
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Under  the  general  law,1  and,  apparently,  also  under  the  Express 
Indian  Easements  Act,2  the  express  authority  may  be  oral.        license  may 

In  all  such  cases  of  a  license  to   do  something  on    the  Ljcens(. ;,,,.. 
licensee's  land   of   a   permanent   and   continuing  nature,   the  vocable  un- 
license,   if  acted  upon  at   considerable  cost   to   the  licensee,  m  duration 
cannot  be  countermanded  unless  the  licensor  at  the  time  oforPowe.roJ 

.        revocation 

granting  the  license  expressly  reserves  a  power  of  revocation  expressly 
or  limits  the  license  as  to  duration.3  reserved. 


C. — Extinction  by  abandonment. 

It  is  thought  desirable  to  treat  separately  the  cognate 
subjects  of  abandonment  and  forfeiture,  for  although  in  each 
case,  so  far  as  negative  easements  are  concerned,  the  loss  of 
the  easement  depends  upon  some  permanent  alteration  of  the 
dominant  tenement,  yet  abandonment  is  always  a  question  of 
the  dominant  owner's  intention,  whilst  forfeiture  is  itself  the 
legal  consequence  of  an  excessive  and  unauthorised  user. 

In  relation  to  abandonment  it  will  be  found  convenient 
first  to  state  general  principles,  and  then  to  consider  the 
different  classes  of  easements  in  relation  thereto. 

I.  Abandonment  of  Negative  or  Continuous  Easements. 

(a)  Generally. 

In  order  that  a  negative  easement  may  be  extinguished  by 
abandonment  there  must  be  a  permanent  alteration  of  the 
dominant  tenement  of  such  a  nature  as  to  shew  an  intention 
on  the  part  of  the  dominant  owner  to  discontinue  the 
enjoyment  of  the  right.4 

1  Winter  v.  Brochwell  (1807),  8  East.,  4  Lawrence  v.  Obee  (1814),  3  Camp., 
308;  Liggins  v.  Inge  (1831),  7  Bing.,  514;  Moore  v.  Raw.ion  (1824),  3  B.<SrC., 
082 ;  Mudtlun  Gopal  Mukcrji  v.  332 ;  27  R.  R.,  375 ;  Liggins  v.  Inge 
Niimonee  Baneriee  (1869),  11  W.  R.,  (1831),  7  Bing.,  682  ;  Stokoe  v.  Singers 
304;  and  see  Krishna  v.  Rayappa  (1S57),  8  E.  &  B.,  31  ;  26  L.  J.  Q.  B., 
(1868),  4  Mad.  H.  C,  98.  257;     Tapling    v.     Jones    (186»),     11 

2  See  s.  38,  Expl.  I  (a),  App.  VIT.  H.  L.  C.  at  p.  319  ;     Angus  v.  Dalton 

3  Liggins  v.  Inge,  ubi  sup.  at  p.  694  •  (1877),  3  Q.  B.  D.  at  p.  102  ;  Ecclesias- 
and  see  I.  E.  Act,  *.  60  (6),  App.  VIT.  tical  Commissioners  v.  Kino  (1880),  14 
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Abandon- 
ment, a 

question  of 
intention. 


Non-user,  an 
element  of 
intention. 


T<  tnporary 
suspension  of 
aotual  enjoy- 
ment,effect  of, 


The  question  of  abandonment  is  really  one  of  intention  in 
each  case,1  and  it  is  now  settled  that  it  is  not  a  condition 
precedent  to  an  effectual  abandonment,  (as  appears  at  one 
time  to  have  been  suggested 2),  that  it  should  have  been 
communicated  to,  and  acted  upon,  by  the  adjoining  owner.3 

Any  circumstances  shewing  a  clear  intention  to  abandon 
will  remit  the  owner  of  the  servient  tenement  to  the  unre- 
stricted use  of  his  own  premises.4 

Into  such  question  of  abandonment  non-user  may  enter 
as  an  accompanying  element  of  intention,  but  it  is  not  of  itself 
a  circumstance  from  which  abandonment  will  be  presumed.5 
The  sufficiency  of  the  period  of  non-user  in  any  particular 
case  must  depend  on  all  the  accompanying  circumstances 
indicative  of  intention,  such  as  the  nature  of  the  act  done  by 
the  grantee  of  the  easement  or  of  the  adverse  act  acquiesced 
in  by  him.6 

Thus,  a  suspension  of  actual  enjoyment  through  some  act 
done  by  the  dominant  owner  for  a  temporary  purpose,  whether 
by  agreement  or  otherwise,  will  not  destroy  the  casement,7 


Ch.  D.,  213  ;  Newson  v.  Pender  (1884), 
27  Ch.  D.,  43  ;  Scott  v.  Pape  (1886),  31 
Ch.  D.,  554 ;  Greenwood  v.  Hornsey 
(1886),  33  Ch.  D.,  471  ;  55  L.  T.  135  ; 
Smith  v.  Baxter  (1900),  2  Ch.,  138  (1 12)  ; 
Ankerson  v.  Connelly  (1907),  1  Ch., 
078  ;  I.  E.  Act,  s.  38,  Expl.  I  ('-),  ill. 
(d),  App.  VII. 

1  ibid.,  and  see  Crossley  v.  Lightowler 
( 1  S«i7),  L.  R.,  2  Ch.  App.  at  p.  482: 
Ponntuawmi  Terar  v.  Collector  oj 
Madura  (1869),  ;">  Mad.  II.  C,  6  (23). 

-  Bee  the  dicta  in  Stokoe  v.  Singers, 
ubi    up. 

3  See  i  he  I  ibov(  cit<  d. 

1  Per  Lord  Chelmsford  in  Tapling  v. 
■  i  m  .  ubi  sup, 

■  ■    Kristodhone  Milter  v.  Honda- 

Datse*   (1908),  I.  L.  R.,  36  Cal., 

aid  the  ant  horil  i<  •  cited  in  I  he 

foot  note,  and   I.    E.   Act, 

il.  App.  \  II. 

a    Moore  v.  Uowaon  (1824),  3  B.  «  «'., 

,    r    r     376  j    biggins  \.  Inge 

(Ib.'ll),    7   B  i.  -.,   6   :    (693)  ;     Reg.    v. 


Chorion  (1848),  12  Q.  B.,  515;  76  R.  R„ 
330;  Word  v.  Ward  (1852),  7  Exch., 
838  (839)  ;  Crossley  v.  Lightowler,  ubi 
sup.  ;  Ponnusawmi  Tevar  v.  Collector 
of  Madura,  ubi  sup.  ;  Kena  Mahomed  v. 
Bohatoo  Sircar  (18(57),  1  Marsh.,  506; 
Raj  Beharee  Roy  v.  Tara  Pershad  Roy 
(1873),  20  W.  R.,  188;  Chintakindy 
Paivaiamma  v.  Lanka Sanyaei (1910-1 1, 
I.  L.  It.,  34  Mad.  487.  (But  as  to 
whither  the  same  may  bo  said  of 
non-user  in  the  sense  of  a  user  never 
begun,  although  a  right  of  easement 
has  been  granted,  Ibid.)  These  prin- 
ciples are  equally  applicable  to  the 
loss  of  affirmative  easements  by 
abandonment,  see  Reg.  v.  Chorley ; 
Ward  v.   Ward,  ubi  sup.,  and  infra. 

7  Davis  v.  Morgan  (1825),  4  B.  &  C, 
8  ;  biggins  v.  Inge,  ubi  sup.  ;  Hale  v. 
Oldroyd  (1846),  l  I  M.  &  W.,  78!)  ;  16 
L.  •!.  Exoh.,  I  -,  Stokoe  v.  Singers,  ubi 
tup.  And  set  I.  E.  Act,  s.  47  (a), 
App.  VII. 
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nor  will  a  suspension  of  actual  enjoyment  caused  by  the 
pulling  down  of  the  dominant  tenement  do  so  if  there  is  a 
clear  intention  to  preserve  the  easement  in  a  new  building, 
whether  of  the  same  or  different  character,  or  to  be  used  for 
the  same  or  a  different  purpose,  provided  the  intended  alteration 
in  structure  or  purpose  will  not  throw  an  increased  burthen 
on  the  servient  tenement.1 

But  an  alteration  of  the  dominant  tenement  followed  by  Presumption 
a  long  period  of  non-user  will  raise  a  presumption  of  aban-  cn°cut  owner. 
donment  against  the  dominant  owner,  and  will  throw  on  him 
the  burthen  of  shewing  that  he  had  done  something  during 
such  period  indicating  his  intention  to  resume  the  enjoyment 
of  the  right.2  Similarly,  if  an  alteration  of  the  dominant 
tenement  induces  the  servient  owner  to  alter  his  position  in 
the  reasonable  belief  that  the  dominant  owner  intended  a 
permanent  abandonment,  the  easement  will  be  lost.3 

Under  the  general  law  it  has  never  been  thought  desirable  No  fixed 
to  prescribe  a  fixed  period  of  non-user  in  relation  to  abandon-  usei°iii0rela- 
ment,  or,  as  already  seen,  to  do  more  than  treat  non-user  as  tion  to  aban- 

.  .  .  ,      donment 

an  element  m  the  question  ot  intention  to  abandon.4    Jiut  by  uncier 
section  47  of  the  Indian  Easements  Act,5  which  is,  in  this  general  law- 
respect,  an  intentional  departure  from  the  general  law,6  it  is  i.V' Act, 
expressly  provided  that  a  continuous  easement  is  extinguished  s.  47. 
by  a  total  cessation  of  enjoyment  for  an  unbroken  period  of 
twenty  years,  such  period  to  be  reckoned  from  the  day  on 
which  the  enjoyment  was  obstructed  by  the  servient  owner 
or  rendered  impossible  by  the  dominant  owner.7 


1  Ecclesiastical  Commissioners  v.  Kino  i  See  supra. 
(1880),  14  Ch.  D.,  213;    Scott  v.  Pape           6  See  App.  VII. 

(1SS6),  31  Ch.  D.,  569,  573,  574  ;   Colls  6  See  Gazette  of  India  (1880),  July  to 

v.  Home  and  Colonial  Stores,  Ltd.  (1904),  Doc.,  Part  V,  p.  479. 
App.    Gas.,    179,    202,    211  ;     and    see  7  But  the  section  does  not  apply  to 

further    infra   under    "Extinction    by  a  case  where,  though  a  continuous  ease  - 

Forfeiture."  ment  has  been  created,  there  has  been 

2  Moore    v.    Rawson  ;     Crossley    v.  no  actual  enjoyment  of  it,  and  there- 
in /i  fouler,  ubi  sup.  fore  no  cessation  of  user,  Ctdntakindy 

3  Stokoe    v.    Sinjers  ;     Ponnusawmi  Parvatammav. Lanka Sanyasi(ld10-1\), 
Tevar  v.  Collector  of  Madura,  ubi  sup.  ;  I.  L.  R.  31  Mad.  487. 

Scutt  v.  Pane,  ubi  sup.  at  p.  574. 
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Change  in 

structure  and 
purpose  of 
dominant 
tenement, 
effect  of. 


Question  as 
to  partial 

abandonment 


Easement 
once  aban- 
doned is 
abandoned 
for  ever. 

Tapling  v. 

Jones. 


If  the  dominant  tenement  retains  its  substantial  identity, 
easements  appurtenant  to  it  are  not  treated  as  abandoned 
by  reason  of  any  change  in  the  internal  structure  of  the 
building  or  the  use  to  which  it  may  be  put,  provided  the 
burthen  on  the  servient  tenement  is  not  thereby  increased.1 

The  question  as  to  whether  a  partial  abandonment  of  a 
negative  easement  will,  or  will  not,  amount  to  a  total  abandon- 
ment thereof  depends  on  whether  after  an  alteration  in  the 
structure  or  purpose  of  the  dominant  tenement  the  easement 
is,  or  may  be,  or  is  not,  still  substantially  capable  of  the  same 
enjoyment.  If  it  is,  or  may  be,  so  capable,  a  partial  abandon- 
ment of  ancient  lights,  or  non-user  of  the  full  measure  of 
light  which  the  law  permits,  will  not  destroy  or  restrict  the 
easement  2  ;  if  it  is  not,  the  maxim  "  De  minimis  non  curat  lex  " 
will  apply,  and  the  reconstruction  of  the  dominant  tenement 
will  be  treated  as  a  total  abandonment.3 

It  would  appear  that  when  once  a  dominant  owner  has 
evinced  a  clear  intention  to  relinquish  his  easement,  his  right- 
thereto  ceases  irrespective  of  any  act  of  the  adjoining  owner 
on  his  own  property.  In  such  circumstances,  he  can  neither 
prevent  the  adjoining  owner  from  building  as  he  pleases  on 
his  own  land,  nor,  a  fortiori,  can  he,  by  restoring  the  dominant 
tenement  to  its  original  condition,  revert  to  the  enjoyment  of 
the  easement  and  compel  the  other  to  remove  what  would 
before  abandonment  have  been  an  obstruction.4  For,  as  says 
Lord  Chelmsford  in  Tapling  v.  Jones,5  "  a  right  once 
"  abandoned  is  abandoned  for  ever." 


1  LuttreVs  case  (1738),  4  Rep.  8Co  ; 
Saunders  \  Newman  (1818),  1  13.  & 
Aid.,  258  ;  "Barnes  v.  loach  (1879), 
•i  Q.  I'..  I),  ai  p.  498;  Caspersz  v.  Raj 
Kumar  (1898),  :t  Cal.  W.  N.,  2S  ■ 
Colls  v.  Home  mnl  Colonial  Stores  Ltd. 
(1904),  App.  <';.<.,  179,  202,  21  I  ; 
Ankeraon  \.  Connelly  (1907),  1  Cb., 
678.     Ami    see    further    infra    under 

i .  i  inol  i"n  by  Forfeit  ore.'' 

2  Sroii  v.  Papi  (1886),  31  Ch.  !>., 
...'.i  ;     i 'nil.,    \.    Home    mill    Colonial 

I  til.  (1904),  App.  Cog.,  179,  203, 
J 1 1. 


3  Ankerson  v.  Connelly  (1907),  1  Ch., 
«78. 

*  Moore,  v.  Ra-vr,on  (1824),  3  B.  &  C, 
332  ;  27  R.  R.,  37.r» ;  Oarritt  v.  Sharp 
(1835),  4  Nov.  &  Man.,  834;  Tapliny 
\.  -Imies  (18G2),  12  C.  B.  N.  S.  at  p. 
86  l.  per  Pollock,  C.  1?.  ;  s.  c.  on  appeal 
(  1805),  11  H.  L.  C.  at  p.  310,  per 
Lord  Chelmsford.     Thiuprinciple  would 

appear    to    be   equally   npplieablo   to   a 

ob  i    "f  forfeiture  by  alteration  <>f  the 
dominant  tenement,  nee  Gulo  on  Ease- 
ment .  9tb  Ed.,  p.  480. 
6   Ubi  sup. 


(    541    ) 

(h)  Easements  of  Light  and  Air. 

Under  this  heading  the  leading  case  is  that  of  Moore  v.  Moore,  v. 
BawsonJ  Rawson 

There  the  plaintiff's  messuage  was  an  ancient  house 
adjoining  which  there  had  been  a  building  formerly  used  as 
a  weaver's  shop,  and  having  ancient  windows  for  the  admission 
of  light  for  the  purposes  of  such  business. 

About  seventeen  years  prior  to  the  action  the  then  owner 
and  occupier  of  the  premises  pulled  down  the  old  shop  and 
erected  on  the  same  site  a  stable  having  a  blank  wall 
adjoining  the  defendant's  premises. 

About  three  years  prior  to  action,  and  while  the  plaintiff's 
premises  continued  in  this  condition,  the  defendant  erected  a 
building  next  the  plaintiff's  blank  wall,  and  the  plaintiff  then 
opened  a  window  in  his  blank  wall  in  the  same  place  where 
there  had  formerly  been  a  window  in  the  old  wall  of  the 
weaver's  shop,  and  brought  the  action  for  the  obstruction  of 
the  new  window  by  the  defendant's  building. 

It  was  held  that  the  pulling  down  of  the  old  wall  with 
windows  and  the  erection  of  the  new  blank  wall  in  its  place 
without  windows  amounted  to  an  abandonment  of  the  ease- 
ment, and  that  the  plaintiff  was  not  entitled  to  maintain  the 
action  The  judgments  are  important,  and  the  following 
passages  may  usefully  be  quoted  : — 

Abbott,  C.J.,  said  2  :  "It  seems  to  me  that,  if  a  person 
"  entitled  to  ancient  lights  pulls  down  his  house  and  erects 
"  a  blank  wall  in  the  place  of  a  wall  in  which  there  had  been 
"  windows,  and  suffers  that  blank  wall  to  remain  for  a  con- 
"  siderable  period  of  time,  it  lies  upon  him  at  least  to  shew, 
"  that  at  the  time  when  he  so  erected  the  blank  wall,  and 
"  thus  apparently  abandoned  the  windows  which  gave  light 
"  and  air  to  the  house,  that  was  not  a  perpetual,  but  a 
"  temporary  abandonment  of  the  enjoyment  ;  and  that  he 
"  intended    to    resume    the    enjoyment    of    those    advantages 

1  (1821)  3  B,  &  C.  332  •    27  R.  R.,  2  3  B.  &  C.  at  p.  336  •    27  R.  R.  at 

37.5,  pp.  378,  370. 
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"  -within  a  reasonable  period  of  time.  I  think  the  burthen  of 
"  shewing  that  lies  on  the  party  who  has  discontinued  the  use 
"  of  the  light.  By  building  the  blank  wall,  he  may  have 
*'  induced  another  person  to  become  the  purchaser  of  the 
i(  adjoining  ground  for  building  purposes,  and  it  would  bo 
"  most  unjust  that  he  should  afterwards  prevent  such  a 
"  person  from  carrying  those  purposes  into  effect." 

Bayley,  J.,  said  x  :  "  The  right  to  light,  air,  or  water,  is 
"  acquired  by  enjoyment,  and  will,  as  it  seems  to  me,  continue 
"  so  long  as  the  party  either  continues  that  enjoyment  or 
"  shews  an  intention  to  continue  it."  The  same  learned  judge, 
after  pointing  out  that,  by  the  erection  of  the  blank  wall,  the 
plaintiff's  predecessor  ceased  to  enjoy  the  light  in  the  mode  in 
which  lie  had  used  to  do,  and  his  right  ceased  with  it,  continues 
as  follows  :  "  Suppose  that  instead  of  doing  that  "  (i.e.  pulling 
down  the  wall),  "  he  had  pulled  down  the  house  and  buildings, 
"  and  converted  the  land  into  a  garden,  and  continued  so  to 
"  use  it  for  a  period  of  seventeen  years  ;  and  another  person 
"  had  been  induced  by  such  conduct  to  buy  the  adjoining 
"  ground  for  the  purposes  of  building.  It  would  be  most 
"  unjust  to  allow  the  person  who  had  so  converted  his  land 
<:  into  garden  ground,  to  prevent  the  other  from  building  upon 
"  the  adjoining  land  which  he  had,  under  such  circumstances, 
"  been  induced  to  purchase  for  that  purpose.  I  think  that, 
"  according  to  the  doctrine  of  modern  times,  we  must  consider 
"  the  enjoyment  as  giving  the  right,  and  that  it  is  a  wholesome 
"  and  wise  qualification  of  that  rule  to  say,  that  the  ceasing  to 
"  enjoy  destroys  the  right,  unless  at  the  time  when  the  party 
"  discontinues  the  enjoyment  he  does  some  act  to  shew  that  he 
"  means  to  n  same  it  within  a  reasonable  time." 

Eolroyd,  J.,2  thought  that  if  the  plaintiff's  predecessor 
bad  intimated,  or  had  done  sonic  act  shewing,  his  intention  of 
building  a  similar  wall  in  the  place  of  the  old  one,  the  rights 
attaching  to  the  latter  would  have  continued,  but  that  the 
interval  of  a  long  period  of  time  between  the  pulling  down  of 

1  3  B.  &  C.  at  p.  330  ;    27  R.  R.  at  «  3  R.  &  C.  at  pp.  337,  338  ;   27  R.  R. 

p.  879.  a1  p.  380. 
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the  old  wall  and  the  erection  of  a  now  though  similar  one 
without  any  intention  previously  shewn  to  make  a  similar  use 
of  the  land,  or  the  pulling  down  of  the  old  wall  and  the  sub- 
stitution of  something  entirely  different  in  its  place,  would 
constitute  an  abandonment,  of  the  easement  as  being  the 
creation  of  a  new  thing.  There  was  not  only  nothing  to  shew 
that  he  intended  to  rebuild  the  old  wall  within  reasonable 
time,  but  the  actual  erection  of  a  new  wall  different  from 
the  old  one  shewed  he  did  not  intend  to  renovate  the 
old  one. 

Littledale,  J.,1  thought  that  as  the  right  to  light  and  air 
might  be  acquired  by  user,  so  it  might  be  lost  by  non-user, 
such  non-user  being  of  course  the  necessary  result  of  the 
permanent  alteration  of  the  dominant  tenement. 

He  could  not  agree  to  the  proposition  that  as  the  right  to 
light  and  air  could  only  be  acquired  by  occupancy  for  twenty 
years,  there  was  a  corresponding  rule  that  there  could  be  no 
loss  of  the  right  without  abandonment  for  twenty  years. 

"  I  think,"  he  says,2  "  that  if  a  party  does  any  act  to  shew 
"  that  he  abandons  his  right  to  the  benefit  of  that  light  and 
"  air  which  he  once  had,  he  may  lose  his  right  in  a  much  less 
"  period  than  twenty  years.  If  a  man  pulls  down  a  house 
"  and  does  not  make  any  use  of  the  land  for  two  or  three 
"  years,  or  converts  it  into  tillage,  I  think  he  may  be  taken 
"  to  have  abandoned  all  intention  of  rebuilding  the  house  ; 
"  and,  consequently,  that  his  right  to  the  light  has  ceased. 
"  But  if  he  builds  upon  the  same  site,  and  places  windows  in 
'.'  the  same  spot,  or  does  anything  to  shew  he  did  not  mean  to 
"  convert  the  land  to  a  different  purpose,  then  his  right  would 
"  not  cease." 

In  Stokoe  v.  Singers  3  the  plaintiffs  had  blocked  up  their  siokoe  v. 
ancient  windows  from  the  inside,  leaving  on  the  outside  the 8mgers- 
bars  with  which  the  windows  had  been  secured,  so  that  it 
was  obvious  there  had   been  windows  there.     The  windows 

1  3  B.  &  C.  at  p.  339  ;    27  R.  R.  at        p.  383. 

p.  381.  3  (1857)  8  E.  &  B.,  31  ;  20  L.  J.  Q.  B. 

2  3  B.  &  0.  at.  p.  341  ;    27  R.  R.  at        257. 
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remained  in  this  state  for  nineteen  years,  when  the  defendant 
shewed  an  intention  to  build  in  such  a  way  as  would  have 
prevented  the  windows  from  being  ever  reopened.  To  ass<  it 
their  easement  the  plaintiffs  reopened  the  windows,  and  the 

defendant,  in  order  to  raise  the  question  whether  they  had 

such  right,  and  before  the  expiration  of  twenty  years  after  the 
tirst  blocking  up  of  the  windows,  erected  a  board  on  his  own 
land  so  as  to  obstruct  the  windows.  The  plaintiffs  then 
brought  an  action  for  the  obstruction.     Baron  Martin  at  the 

trial  directed  the  jury  that  the  easement  might  be  lost  by  an 
abandonment,  and  that  closing  the  windows  with  the  inten- 
tion of  never  opening  them  again  would  be  an  abandonment 
destroying  the  right,  but  that  closing  them  for  a  mere  tempo- 
rary purpose  would  not  be  so.  Ke  also  stated  that,  though 
the  person  entitled  to  the  right  might  not  really  have  aban- 
doned it.  yet.  if  he  manifested  such  an  appearance  of  having 
abandoned  it  as  to  induce  the  adjoining  proprietor  to  alter  his 
position  in  the  reasonable  belief  the  right  was  abandoned,  he 
would  be  precluded  from  claiming  the  right.  The  jury  found 
for  the  plaintiffs.  In  discharging  the  rule  for  a  new  trial  on 
the  ground  of  misdirection,  the  Court  of  Queen's  Bench 
thought  the  true  points  were  left  by  the  judge  to  the  jury 
and  found  for  the  plaintiffs.  They  considered  the  jury  to 
have  fotmd  that  the  plaintiff's  predecessor  did  not  so  close  up 
his  light  as  to  lead  the  defendant  to  incur  expense  or  loss  on  the 
ble  belief  that  they  had  been  permanently  abandoned,  nor 
so  as  to  manifest  an  intention  of  permanently  abandoning  them. 
Whenalan-  StoJ.         .    Singers J  did  not  actually  decide  what  would  be 

become       '"  the  effect  of  closing  up  lights  in  such  a  maimer  as  to  shew 
effectual.        an   intention   of   permanently   abandoning   them   when   such 
ntion  had  nol   been  communicated  to  the  adjoining  owner 
and  not  acted  upon  by  him,  but  from  the  reported  dicta  in  the 
cast-,  it  appears  to  have  been  questioned  whether  the  abandon- 
ment would  ctual  until  it  had  been  communicated 
and  acted  upon,  by  the  adjoining  owner. 

•     1857)8  B.  <   B  .    il  j  26  L.  .1.  Q.  B.,  267. 
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But  the  lai  shew  that  this  qu  to  be 

material  when  once  the  intention  on  the  part  of   the  dominant 
owner   to   permanently   abandon  his  right   ha?    :  :rly 

manifested. 

Thus.  ti.  ion  in  each  question 

of  intention,  and,  if  that  be  established  against  the  domh. 
owner,  the  shortest  period  of  non-user  will  not     . 
tinction  l  :   on  the  other  hand,  if  it  be  ren  a  long  period 

of  non-i;-  i  not.  under  the  general  law.  avail  to  des*: 

the  right.2 

In  Tapling  v.  Jones  3  Lord  Chelmsford  said  :    "  The  right  Tapling*. 
"  continues    uninterruptedly   until   some   unequivocal    act    of 
"  intentional  abandonment  is  done  by  the  person  who  has 
"  acquired  it.   which  will  remit  the  adjoining  owner  to  the 
"  unrestricted  use  of  his  own  premises.     It  will,  oi  be 

11  a   question  in  each  ". aether  the  circumstance   - 

'*  factorily  establish  an  intention  to  abandon  altogether  I 
"future  enjoyment   and  -     of  the  right.      If  such  an 

'*  intention  is   clearly  manifested,   the  adjoining  owner  may 
"  build  as  he  pleases  on  his  own  land." 

In  Xational  Provincial  Plate  Glass  Insurance  Company  v.  XaHonal 

Prudential  A-  Company  *  Fry,  J.,  expi  :he  opinion  p^ ^^ 

that  the  setting  back  of  an  ancient  window  in  a  parallel  plane  l***ra»ee  Co. 

or  at  an  angle  with  the  original  plane  would  not       -".       anisnreiiaCo. 

easement  of  1:_ 

In  Barnes  v.  Loach  5  it  was  held  that  where  there  was  a  Banes  v. 

'■.-■'- 
right  to  the  aeeess  of  light  and  air  to  windows  in  the  walls  of 

•   ges   'he  easement  was  not  destroyed  by  the  setting 

back  of  the  walls  and  the  opening  in  the  walls  s     set     ack 

of  new  windows  of  the  same  size,  and  in  the  same  relative 

position,  as  the  former  windows  in  the  former  walls. 

It  should  be  observed  that  the  effect  of  ^tting  back  the 

walls  was   I        -en  rather  than  to  mere;.-  ourthen    on 


1  3/oorev.  Ravgo  n,  vbi  sup.  s  (1565)  11  H.  L.  C,  at  p.  319. 

.ht  --up.   .-  •  (isn  i 

the  bw  under  the"  I.  F  -     -"  -"       I  Q.  B.  IX,  4W 

App.  VII.  and  *upra,  under  C,  I 
P.E. 
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the  servient  tenement,  and  that  the  case  was  strongly  within 
the  principle  that  an  easement  is  not  destroyed  by  an  altera- 
tion in  the  dominant  tenement  or  in  the  mode  of  user  whereby 
neither  the  tenement  is  deprived  of  its  substantial  identity, 
nor  the  burthen  on  the  servient  is  materially  increased.1 
Ecclesiastical  Ecclesiastical  Commissioners  v.  Kino  2  decides  that  a  sus- 
Commissioners  pensjon  0f  actual  enjoyment  caused  by  the  pulling  down  of 
the  dominant  building  will  not  amount  to  an  abandonment 
of  ancient  lights  if  there  is  a  clear  intention  to  restore  the 
building  with  its  ancient  lights.3  James,  L.J.,  says  :  "  It 
appears  to  me  that  when  a  building,  in  which  there  are 
ancient  lights,  has  been  taken  down,  though  the  actual 
enjoyment  of  the  right  has  been  suspended,  there  is  nothing 
to  prevent  the  owner  from  applying  to  the  Court  for  an 
injunction  to  restrain  an  erection  which  would  interfere  with 
the  easement  of  the  ancient  lights,  where  the  Court  is 
satisfied,  that  he  is  about  to  restore  the  building  with  its 
ancient  lights." 

"  That  was  so  decided  by  Lord  Justice  Giffard  in  Staiglrf  v. 
Burn,4  which  unfortunately  was  not  brought  to  the  attention 
of  the  Yice-Chancellor.  I  cannot  see  any  distinction  between 
that  case  and  this.  There  the  house  was  taken  down  and 
a  wall  was  left  standing  with  holes  in  it.  Here  the  church 
has  been  taken  down,  and  the  fact  that  no  wall  has  been  left 
standing  with  holes  in  it,  does  not,  in  my  opinion,  make  any 
substantial  difference,  because  there  is  no  doubt  that  the 
property,  ^hich  is  in  the  city  of  London,  will  bo  sold  for  tho 
purpose  of  being  built  on,  and  there  is  very  little  doubt  that, 
so  Ear  as  possible,  I  he  purchaser  from  the  Ecclesiastical 
Commissioners  will  take  care  to  preserve  the  rights  of 
light." 


1  See  supra,  c,  I  (n),  "Generally," 
and  infra,  undi  r  I  >.  I. 

'  (1880)  I  I  Oh.  I).,  213. 

:i  Nor  would   th''  existence  of  the 

footed  by  •my  Intended 

■  iii nge  in  i li>-  character  or  purpose  of 

i  he  dominant   building  u  Inn  re  i  on  1 1 . 


provided  tho  substantia]  identity  of 
the  building  will  remain  and  tho  bur- 
then  <m  tho  servient  tenement  will  not 
he  increased,  Ibid,  ,  ticott  v.  Pape. 
(1880),  .'SI  Oh.  I)..  569,  57.1,  574,  and 
see  supra, 

1  (1869)  I-.  It.,  5  Oh.  App.,  \M. 
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In  Newson  v.  Pender,1  the  plaintiffs  were  the  owners  of  a 
house  containing  ancient  windows.  This  house  they  pulled 
down  and  in  its  place  erected  a  much  larger  building.  A  few 
of  the  new  windows  were  in  substantially  the  same  positions 
as  the  old  windows  though  covering  a  larger  space,  but  the 
greater  number  of  the  new  windows  occupied  only  partially 
the  spaces  formerly  occupied  by  the  old  windows  and  ex- 
tended beyond  them  on  one  side  or  the  other.  Some  of  the 
new  windows  were  in  entirely  different  positions  from  any  of 
the  old  ones,  and  some  of  the  old  windows  had  been  bricked  up. 

At  the  time  of  erecting  the  new  buildings  a  careful  record 
was  made  of  the  exact  position  occupied  by  all  the  ancient 
lights  before  the  alteration  and  of  the  relative  positions  of  the 
new  windows.2 

On  a  motion  for  an  interim  injunction  it  was  held  that 
the  plaintiffs  had  shewn  an  intention  to  preserve,  and  not 
to  abandon,  their  ancient  lights,  and  that  they  were  entitled 
to  an  injunction  restraining  the  defendants  from  raising  their 
building  so  as  to  obstruct  or  interfere  with  the  plaintiffs' 
lights. 

In  Scott  v.  Pape  3  the  plaintiff  pulled  down  a  building  in  Scott  v.  Pope. 
which  were  ancient  lights,  and  on  its  site  erected  a  new  building 
with  larger  and  more  numerous  windows. 

In  the  new  building  the  area  of  some  of  the  old  windows 
was  entirely  occupied  by  a  brick  wall,  but  it  was  found,  as  a 
fact,  that  six  of  the  new  windows  coincided  substantially  with 
three  of  the  old  windows.  It  was  held  that,  as  regards  the  first 
set  of  windows,  the  erection  of  the  brick  wall  unquestionably 
shewed  an  intention  on  the  part  of  the  plaintiff  to  abandon 
the  use  and  enjoyment  of  the  light  formerly  had  in  respect 
of  them,  but  that  there  had  been  no  intention  to  abandon  the 
easement  in  respect  of  the  second  set  of  windows  and  that 
the  plaintiff  was  entitled  to  protection  accordingly.4 

1  (1884)  27  Oh.  D.,  43.  3  (1886)  31  Ch.  D.,  564. 

2  As  to  the  admissibility  of  such  ovi-  4  The  main  decision  in  Scott  v.  Pape, 
dence,  see  Smith  v.  Barter  (1900),  2  Ch.,  so  far  as  it  relates  to  the  question  of  loss 
138,  141,  142.  of  an  easement  of  light  by  alteration  of 
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Greenwood  v 
Hornsey. 


In  Greenwood  v.  Hornsey,1  following  Tapling  v.  Jo?/es  and 
Scott  v.  Pope,  it  was  held  that  an  intention  to  abandon  must 
be  clearly  established  by  the  evidence,  and  that  no  intention 
to  abandon  an  easement  of  light  could  be  inferred  from  the 
pulling  down  of  the  old  building  and  the  advancement  of  the 
front  of  a  new  building  two  feet  beyond  the  site  of  the  front  of 
the  old  building,  care  having  been  taken  so  to  arrange  the 
new  windows  as  to  preserve  the  easement  of  light  enjoyed  in 
respect  of  the  old  windows. 

In  Smith  v.  Baxter  2  the  observations  made  by  Cotton,  L.  J., 
in  Scott  v.  Pape  3  were  applied  mutatis  mutandis  to  the  windows 
in  respect  of  which  the  plaintiff  claimed. 
Calls  v.  Home  The  observations  of  Lord  Davey  in  Colls  v.  Home  and 
Colonial  Stores,  Limited,*  appear  to  indicate  that  if  the  build- 
ing retains  its  substantial  identity,  or  the  ancient  lights 
retain  their  substantial  identity,  the  easement  cannot  be 
treated  as  having  been  abandoned. 

Ankerson  v.  Connelly  ■>  in  effect  decides  that,  although  a 
partial  alteration  of  ancient  lights,  such  as  the  blocking  up 
of  a  window  or  some  act  of  the  same  kind  on  the  part  of  the 
owner  of  the  dominant  tenement,  is  not  in  contemplation  of 
law  an  abandonment  of  all  his  rights  in  respect  of  the  residue 
of  ancient  lights,  yet  if  the  rebuilding  of  the  house  causes  a 
substantial  destruction  of  all  the  ancient  lights,  leaving  only 
a  trifling  portion  of  the  ancient  lights  unaffected,  the  maxim 
"  De  minimis  non  curat  lex  "  will  apply,  and  such  a  reconstruction 
of  the  dominant  tenement  will  be  treated  as  an  abandonment 
of  all  the  ancient  lights. 

\  i  m  1  according  to  Andrews  v.  Waite,6  where  after  an 
alteration  of  the  dominant  tenement  the  building  remains 
substantially  unchanged  in  character  and  the  light  is  put  to 


and  Colonial 
Start  8,  Ltd. 


A  nkerson  v, 
Connelly. 


I  ndrews  v 
Watte. 


buildings,  i-;  not  affected  by  Coils'  case, 
....  Andrews  v.  Waite  (1907),  2  Ch.,  500 
(509).  \h  t<.  Ik.w  Scott  v.  /'«/»'  is 
affected  by  OolW  case,  see  Chap,  ill, 
Part  l,  and  supra,  p.  179. 

'  (1886)  33  Ch.   I>..    171  .    .:..r.  I-  T., 


2  (1900)  2  Ch.,  138  (142). 

:1  (1886)  31  Ch.  I».  at  p.  507. 

4  ( 1904)  App.Cas.,  179  (202),  referred 
to  hi  Ankerson  v.  Connelly  (1907), 
1  Ch.  a<  p.  682. 

'•  (1907)  1  Ch.,  678. 

<  (1907)  2  Ch.,  600. 
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the  same  use  as  before,  the  real  test  is  not  whether  the  new 
aperture  is  in  the  same  vertical  plane,  but  whether  substantially 
the  same  light  is  received  as  had  previously  been  enjoyed  for 
twenty  years. 

Further,  while  a  partial  abandonment  by  agreement  with 
the  servient  owner  in  an  abstraction  of  light  by  the  latter  will 
not  entirely  negative  the  dominant  owner's  right  to  an  ease- 
ment of  light  over  other  adjoining  property,  it  will  not  give  him 
the  right  to  prevent  the  erection  of  a  building  thereon  which 
he  could  not  have  prevented  had  he  not  agreed  to  the  prior 
abstraction  of  light  over  the  first  adjoining  property.1 

(c)  Easements  in  Water. 

In  Luttrel's  case  2  it  was  resolved  that  the  alteration  of  Luttrel's  case, 
fulling  mills  into  grist  mills  did  not  destroy  the  right  to  have 
water  come  to  the  mills,  provided  there  was  no  diversion 
or  stopping  of  the  water  by  reason  of  the  change.  "So  if  a 
"  man  has  an  old  window  to  his  hall,  and  afterwards  he 
"  converts  the  hall  into  a  parlour  or  any  other  use,  yet  it  is 
"  not  lawful  for  his  neighbour  to  stop  it,  for  he  shall  prescribe 
"  to  have  the  light  in  such  part  of  his  house  :  and  although 
"  in  this  case  the  plaintiff  has  made  a  question,  forasmuch 
"  as  he  has  not  prescribed  generally  to  have  the  said  water- 
"  course  to  his  mills  generally,  but  particularly  to  his  fulling 
"  mills,  yet  forasmuch  as  in  general  the  mill  was  the  sub- 
"  stance,  and  the  addition  demonstrates  only  the  quality,  and 
"  the  alteration  was  not  of  the  substance,  but  only  of  the 
"  quality,  or  the  name  of  the  mill,  and  that  without  any 
"  prejudice  in  the  watercourse  to  the  owner  thereof ;  for 
"  these  reasons  it  was  resolved  that  the  prescription  remained." 

In  Saunders  v.  Newman  3  it  was  decided  on  similar  prin-  Saunders  v. 
ciples  that  an  alteration  in  the  size  of  the  wheel  of  an  ancient 

1  W.  H.  Bailey  &  Son,  Ltd.  v.  purtenant  to  it  is  as  old  as  Luttrel's  case, 
Holborn  and  Frascati,  Ltd.  (1914),  1  Ch.  see  per  Lord  Davey  in  Colls  v.  Home 
598,  602.  and   Colonial  Stores,  Ltd.  (1904),  App. 

2  (1738)4  Rep.  86a.     The  law  on  the  Cas.,  179  (202). 

question  as  to  how  far  a  variation  in  a  3  (1818)  1  B.  &  Aid.,  258. 

tenement  will  destroy  an  easement  np- 
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watermill,  which  by  reason  of  drawing  less  water  than  tho 
old  one  could  not  injuriously  affect  a  lower  riparian  owner, 
was  not  such  an  alteration  as  would  deprive  the  millowner 
of  his  easement  to  have  the  water  flow  to  his  mill  in  its 
accustomed  manner. 

Liggina  v  In  Liggins  v.  Inge  1  Tindal,  C.J.,  said  2  :    "  There  is  nothing 

In(Je-  "  unreasonable  in  holding  that  a  right  which  is  gained  by 

"  occupancy,  should  be  lost  by  abandonment.  Suppose  a 
"  person,  who  formerly  had  a  mill  upon  a  stream,  should 
"  pull  it  down,  and  remove  the  works,  with  the  intention 
"  never  to  return.  Could  it  be  held  that  the  owner  of  other 
"  land  adjoining  the  stream  might  not  erect  a  mill  and 
"  employ  the  water  so  relinquished  ?  Or  that  he  would  be 
"  compellable  to  pull  down  his  mill,  if  the  former  millowner 
"  should  afterwards  change  his  determination,  and  wish  to 
"  rebuild  his  own  ?  " 

"  In  such  a  case  it  would  undoubtedly  be  a  subject  of 
"  enquiry  by  a  jury,  whether  he  had  completely  abandoned 
"  the  use  of  the  stream,  or  had  left  it  for  a  temporary  purpose 
"  only  ;  but  that  question  being  once  determined,  there  seems 
"  no  ground  to  contend  that  an  action  would  be  maintainable 
"  against  the  person  who  erected  the  new  mill,  for  not  pulling 
"  it  down  again  after  notice." 

ihiii  v.  Swift.  In  Hall  v.  Swift  3  it  was  held,  that  the  slight  alteration 
of  a  watercourse  merely  for  the  greater  convenience  of  the 
plaintiff  in  the  enjoyment  of  his  right  to  use  the  water  for 
purposes  of  irrigation,  did  not  destroy  the  right. 

if"/'  v.  Iii    J]<il<>   v.    Oldroyd,*   where   the   plaintiff  had   enjoyed   a 

prescriptive  right  to  the  How  of  wafer  into  an  ancient  pond 
on  his  premises,  but  had  about  thirty  years  before  action 
made  three  new  ponds  in  different  places  in  the  same  premises 
and  diverted  the  water  <o  them,  and  thenceforth  disused  the 
old  pond,  ii  was  held  I  hat  a  substitution  <>f  that  nature  was  not 


1  (1831)  7  Bing.,  882.  881  ;    Mi:.  I:.,  728. 

'  Ibid,   il  p.  693.  '  (184  i)  II  M.  &  W„  789. 

3  (l838)IJScoll.(  1H7  ;    I  Bing.  M.C., 


(     551     ) 

an  abandonment  of  his  right  to  the  How  of  water  to  the  old 
pond. 

In   Watts  v.   Kelson  l   Mellish,   L.J.,   observed  :    "  It   was  Watts  v 
"  further  objected,  that  the  fact  of  the  plaintiff  having  pulled    e  on' 
"  down  the  cattle-sheds  and  erected  cottages  in  their  place,    . 
"  deprived  him  of  the  right  to  the  use  of  water.     We  are  of 
"  opinion,  however,  that  what   passed  to   the  plaintiff  was  a 
"  right  to  have  the  water    flow  in    the  accustomed  manner 
"  through  the  defendant's  premises  to  his  premises,  and  that 
"  when  it  arrived  at  his  premises  he  could  do  what  ho  liked 
"  with  it,  and  that  he  would  not  lose  this  right  to  the  water 
"  by  any  alteration  he  might  make  in  his  premises." 

(d)  Easements  of  Support. 

The  abandonment  of  easements  *of  support  by  a  permanent 
alteration  of  the  dominant  tenement  is  governed  by  the  same 
principles  as  that  of  other  negative  easements. 

Thus,  it  was  said  by  Cockburn,  C.J.,  in  Angus  v.  Dalton  2  :  Angus?. 
"  It  is  scarcely  necessary  to  observe  that  any  easement  of 
"  lateral  support,  which  may  have  attached  to  the  plaintiff's 
"  premises  as  the  house  before  stood,  was  lost  by  the  taking 
"  down  of  the  old  house  and  substituting  a  building  of  an 
"  entirely  different  construction  as  regards  the  wall  or 
"  foundation  on  which  it  rested." 

II.  Abandonment  of  Affirmative  or  Discontinuous  Easements. 
(a)  Under  the  General  Law. 

Under  the  general  law  outside  the  Indian  Easements  Act,  General  con- 
affirmative  or  discontinuous  easements  may  be  extinguished 
by  a  cessation  of  user,  either  coupled  with  an  express  disclaimer 
of  the  right  or  accompanied  by  other  circumstances  indicative 
of  an  intention  to  abandon  without  reference  to  the  duration 
of  the  cesser. 

Having  regard  to  the  nature  of  discontinuous  easements 

1  (1S71)  L.  R.,  6.Ch.App.,  166(175).  2  (1S77)  3  Q.  13.  D.  at  p.  10-'. 
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and  the  manner  of  their  enjoyment,  it  caimot  be  precisely 
stated,  as  a  rule  of  general  application,  after  what  period  of 
time,  and  in  what  circumstances,  a  cessation  of  enjoyment 
may  be  treated  as  an  intentional  abandonment. 

Notwithstanding  the  sugg°stion  made  in  earlier  times, 
that,  by  analogy  to  the  period  of  enjoyment  necessary  to 
raise  the  presumption  of  a  grant,  non-user  for  a  similar  period 
should  be  required  to  raise  the  presumption  of  a  release,  a 
process  of  reasoning  which  Littledale,  J.,  in  Moore  v.  Rawson  l 
thought  might  apply  to  a  right  of  common  or  of  way,  the 
tendency  in  later  times  has  been  to  rely  solely  on  intention, 
and  neither  by  a  fixed  rule  of  law  nor  a  conclusive  presumption 
of  fact  to  prescribe  a  definite  period  of  non-user  as  essential  to 
the  loss  of  a  discontinuous  easement.2 

Hence  it  may  now  be  taken  that  the  abandonment  of  a 
discontinuous  easement  will  not  be  presumed  from  non-user 
alone,  whatever  its  duration  ;  that  non-user  is  to  be  regarded 
as  material  only  in  relation  to  intention  as  one  of  the  elements 
ih  reof,  and  that  the  sufficiency  of  its  duration  in  any  particular 
case  must  depend  on  all  the  surrounding  circumstances. 

As  regards  the  question  of  intention  to  abandon,  it  will  be 
useful  to  examine  the  authorities  first  on  non-user  coupled 
with  a  disclaimer,  and  secondly  on  non-user  coupled  with 
some  act  of  the  dominant  owner  on  the  dominant  tenement.3 

First — As  to  Non-user  coupled  with  Disclaimer. 

In  Norbury  v.  Meade  4  Lord  Eedesdale  says  :  "  In  the  case 
'  of  ;i  right  of  v/ay  over  the  lands  of  other  persons,  being  an 
"  easement  belonging  to  lands,  if  the  owner  chooses  to  say  I 
"  have  no  right  of  way  over  those  lands,  that  is  disclaiming 
"  that  right  of  way;    and  though  the  previous  title  might  be 


1  (1824)  •'!   I?.  &   <'.  at  i>.  •'!•'!!» ;    27  pleted   as   regards   acts   done   by   the 

I:.  I:.  ;ii  |i.  381.  dominant   or   servient   owner   on   the 

-  N<<     Reg.    \.    Chorley    (1848),    12  servient  tenement,  in/ra  under  D,  I  (a), 

Q,   I'..   51BJ    7*i   I:.   R.,  330,  and  1 1 1 « j  in  i nection  with  the  excessive  usor 

i. it'  i  coses  cited  infra.  of  discontinuous  easements,  and  supra 

1  The  inquiry  as  to  evidence  of  inten<  under    B,    "Extinction    through    the 

tioo  is  here  purposely  limited  to  some*  authorised  act  of  the  : servient  owner." 
thing  done  by  the  dominant  owner  <>n  4  (is^l)  :t  Bligh.  at  p.  241. 

the    dominant    tenement.     It   iy  com- 
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"  shown,    a   subsequent   release   of   the   right    would    be   pre- 
"  sumed." 

But  the  disclaimer  must  be  express.  It  cannot  be  implied 
from  mere  non-user  not  accompanied  by  a  clear  intention 
to  abandon,  for  "  it  is  one  thing  not  to  assert  an  intention 
to  use  a  way,  and  another  thing  to  assert  an  intention  to 
abandon  it."  l 

Secondly — As  to  Non-user  covyled  iviih  some  act  oj  the 
dominant  owner  on  the  dominant  tenement  site  wing  an 
intention  to  abandon. 

In  Bower  v.  Hill  2  it  appeared  that  the  defendant  as  the  Bower  v.  Hill 
occupier  of  one  entire  property,  known  as  the  King's  Head 
Inn  and  yard,  and  having  a  frontage  on  a  stream  along  which 
there  was  a  right  of  passage  by  boats  and  barges  referable  to 
the  King's  Head  Inn  and  yard,  and  to  those  premises  only,  had 
five  years  before  action  put  up  a  pair  of  gates  in  such  a 
position  as  to  separate  the  yard  from  the  stream,  and  that 
this  space  of  ground  had  since  been  in  the  possession  of  the 
plaintiff,  who  claimed  to  exercise  the  right  of  way  by  virtue  of 
the  said  space  of  ground  on  the  stream. 

It  was  held  that  the  plaintiff's  claim  could  not  be  sustained 
as  the  grant  of  the  easement  operated  only  in  favour  of  the 
owner  of  the  Kings  Head  Inn  and  yard,  and  that  the  grant 
was  still  in  full  force,  there  having  been  no  extinguishment, 
but  at  most  a  temporary  suspension  of  enjoyment  on  the  part 
of  the  grantee,  who  might  resume  user  at  any  time  by  taking 
any  part  of  the  frontage  into  his  possession. 

Regina  v.  Chorley  3  was  an  indictment  for  obstructing  a  Reg.  v. 
public  foot- way  through  a  narrow  lane  by  driving  carts  and     orey' 
horses   on   it.     The   defence   having   set   up   a   prior   private 
carriage-way   to  premises  which  were  used   as  a  malthouse, 
a  vrdict  was  passed  accordingly. 

A  rule  nisi  obtained  by  the  plaintiffs  for  a  new  trial  was 
made  absolute  on  the  ground  that  the  Judge  had  misdirected 

1  See  James  v.  Stevenson  (1893),  App.       Scott,  535. 

Cas.,  162(168).  3  (1S48)    12    Q.    B.,    515    (518);     76 

2  (1S35)    2    Bing.     N.    C,    339:     2        R.  R.,  330  (332). 
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tin;  jury  in  telling  them  that  nothing  short  of  twenty  years' 
user  by  the  public  would  destroy  the  private  right.  The  law 
is  clearly  stated  by  Lord  Denman,  C.J.,  who  delivered  the 
judgment  of  the  Court.  He  said :  "  The  learned  judge 
"  appears  to  have  proceeded  on  the  ground,  that,  as  twenty 
"  years'  user  in  the  absence  of  an  express  grant  would  have 
"  been  necessary  for  the  acquisition  of  the  right,  so  twenty 
"  years'  cesser  of  the  use  in  the  absence  of  any  express 
"  release  was  necessary  for  its  loss.  But  we  apprehend  that, 
"  as  an  express  release  of  the  easement  would  destroy  it  at 
"  any  moment,  so  the  cesser  of  use  coupled  with  any  act 
"  clearly  indicative  of  an  intention  to  abandon  the  right  would 
"  have  the  same  effect  without  any  reference  to  time.  For 
"  example,  this  being  a  right  of  way  to  the  defendant's  malt* 
"  house,  and  the  mode  of  user  by  driving  carts  and  waggons 
"  to  an  entrance  from  the  lane  into  the  malthouse  yard,  if  the 
"  defendant  had  removed  his  malthouse,  turned  the  premises 
"  to  some  other  use,  and  walled  up  the  entrance,  and  then  for 
"  any  considerable  period  of  time  acquiesced  in  the  unre- 
"  strained  use  by  the  public,  we  conceive  the  easement  would 
"  have  been  clearly  gone.  It  is  not  so  much  the  duration  of 
"  the  cesser  as  the  nature  of  the  act  done  by  the  grantee  of 
"  the  easement,  or  of  the  adverse  act  acquiosced  in  by  him,1 
"  and  the  intention  in  him  which  either  the  one  or  the  other 
"  indicates,  which  are  material  for  the  consideration  of  the 
"jury.  The  period  of  time  is  only  material  as  one  element 
''  from  which  the  grantee's  intention  to  restrain  or  abandon 
"  his  easement  may  lie  inferred  against  him;  and  what  period 
"  may  he  sufficient  in  any  particular  case  must  depend  on  all 
"'  Mi"  accompanying  circumstances.  This  is  the  principle  on 
"  which  the  judgments  of  all  tin.1  members  of  this  Court  pro- 
"  ceedi  'I  in  Moore  v.  Bawson,2  and  which  was  adopted  in 
"  Liggins  v.  Inge."  3 


1    Lstothta    eeaupra.B,  under  "Ex.  ■  (1824)  3  B.  &  0.,  332;    27  R.  ft., 

tinotion  through  the  authorised  act  (if       :i75. 

im.  ni  owner."  ■  (1831)  7  Bing.,  882,  093. 
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In  Ward  v.  Ward  l  it  was  held  that  an  easement  of  way  Ward  v.  Ward. 
was  not  lost  by  non-user  for  more  than  twenty  years  on  the 
part  of  former  owners  of  the  dominant  tenement,  whose 
reason  for  not  using  the  way  was  that  they  had  other- 
wise a  more  convenient  means  of  access  to  the  dominant 
tenement. 

In  the  course  of  the  argument  Alderson,  B.,  observed  : 
"  The  presumption  of  abandonment  cannot  bo  made  from  the 
"  mere  fact  of  non-user.  There  must  be  other  circumstances 
"  in  the  case  to  raise  that  presumption.  The  right  is  acquired 
"  by  adverse  enjoyment.  The  non-user,  therefore,  must  be 
"  the  consequence  of  something  which  is  adverse  to  the 
"  user."  2 

In  Cook  v.  Mayor  and  Corporation  of  Bath,3  the  plaintiff  Cook  v.  Mayor 
closed  the  back  door  in  his  premises  in  respect  of  which  he  ^n  J'^,'^' 
claimed  a  right  of  way,  and  it  remained  so  closed  for  thirty 
years.  About  four  years  prior  to  suit  he  reopened  the  door. 
It  was  held  that  these  circumstances  of  themselves  constituted 
no  abandonment  of  the  easement.  Vice- Chancel! or  Malins 
said  :  "A  right  of  way  or  a  right  to  light  may  be  abandoned, 
"  and  it  is  always  a  question  of  fact  to  be  ascertained  by  a 
"  jury,  or  by  the  court,  from  the  surrounding  circumstances, 
"  whether  the  act  amounts  to  an  abandonment,  or  was 
"  intended  as  such." 

The   same   general   principle   was  recognised   in   the   case  Crossky  v. 
of  Crossley   &    Sons,  Limited  v.  Lightowler,4*  both  by  Vice-    ^    w  r' 
Chancellor  Page  Wood  at  the  original  hearing,  and  by  Lord 
Chancellor  Chelmsford  on  appeal. 

The  former  judge  said  5  :  "  The  question  of  abandonment, 
"  I  quite  concede  to  the  Counsel  for  the  defendants,  is  a  very 
"  nice  one.     On  that  a  great  number  of  authorities  have  been 


1  (1852)  7  Exch.,  838.  given  by  Lord  Denman,  C.  J.,  in  Reg.  v. 

2  This  observation  must  not  be  taken  Ghorley.  ubi  sup. 

as  exclusive,  for  it  is  clear  that  the  non-  3  (18(38)  L.  R.,  6  Eq.,  177. 

user  of  an  affirmative  easement  would  4  (1806)  L.  R.,  3  Eq.,  279,  on  appeal 

also  be  a  material  element  of  intention  (1867),  L.  R.,  2  Ch.  App.,  478. 

if  it  followed  from  an  alteration  of  the  5  L.  R.,  3  Eq.  at  p.  21)2. 

dominant  tenement,  see  the  illustration 
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Cooke  v 
Ingram, 


James  v. 
Steven  on. 


"  cited,  which  appear  to  mo  to  come  to  this,  that  the  mere 
"  non-user  of  a  privilege  or  an  easement  is  not  in  itself  an 
"  abandonment  that  in  any  way  concludes  the  claimant ;  but 
"  the  non-user  is  evidence  with  reference  to  the  abandonment. 
"  The  question  of  abandonment  is  a  question  of  fact  that  must 
"  be  determined  upon  the  whole  of  the  circumstances  of  the 
"  case." 

On  appeal  Lord  Chelmsford  referred  with  approval  to 
Moore  v.  Bawson  and  Begina  v.  Chorhy,  as  establishing 
general  principles,  and  said 1 :  "  The  authorities  upon  the 
"  subject  of  abandonment  have  decided  that  a  mere  suspension 
"  of  the  exercise  of  a  right  is  not  sufficient  to  prove  an  inten- 
"  tion  to  abandon  it.  But  a  long  continued  suspension  may 
"  render  it  necessary  for  the  person  claiming  the  right  to 
"  shew  that  some  indication  was  given  during  the  period  that 
"  he  ceased  to  use  the  right  of  his  intention  to  preserve  it. 
"  The  question  of  abandonment  of  a  right  is  one  of  intention, 
'"to  be  decided  upon  the  facts  of  each  particular  case."  2 

In  Cooke  v.  Ingram  3  the  grantee  of  a  way  was  also  given 
the  right  to  come  out  on  to  it  at  any  point  at  which  he  could 
get  access  to  it.  It  was  held  that  he  was  at  liberty  to  erect 
a  paling  all  along  his  boundary  and  only  open  one  gate  in  it 
for  access  to  the  road  without  being  taken  to  have  abandoned 
his  right  of  access  at  any  other  point. 

In  James  v.  Stevenson  4  one  of  the  questions  in  issue  was 
whet  her  absence  of  user  by  the  respondents  of  a  right  of  way 
between  the  years  1829  and  1875  in  respect  of  portions  of 
land  subject  to  the  easement  (there  being  no  occasion  for 
them  to  use  it  except  once,  in  1872,  when  they  did  use  it), 
coupled  with  the  occupation  by  the  appellant  for  agricultural 
purposes  of  the  same  portions  of  land,  when  the  easement 
was  not  required,  amounted  to  a  partial  abandonment,  and, 
if  if  did,  whether  such  partial  abandonment  caused  an  abandon- 
ment of  (lie  entire  right. 


1  I..  It.,  :i  Ch.  App.  at  p.  482. 

2  Cited   «iili  approval  in  James  v. 
Stevenson  (l«93),  App.  Cum.,  L02  ( 1 07). 


a  (1893)  <;h  L.  T.,  671. 

4  (1893)  Ai>p.  Cos.,   102. 


(     557     ) 

Since  1875  there  had  boon  open  user  of  the  whole  road  in 
assertion  of  that  right. 

It  was  held  that  since  abandonment  was  a  question  of 
intention  to  be  decided  upon  the  facts  of  each  particular  ease, 
as  was  expressly  laid  down  in  Crossley  v.  Lightoivler  l  the  facts 
above  stated  not  only  did  not  prove  an  entire  abandonment, 
but  were  insufficient  to  shew  even  an  intention  to  abandon 
a  portion  of  the  right. 

In  Midland  Railway  Company  v.  Cribble  2  it  was  held  that  Midland  Ry, 
a  severance  by  the  common  owner  of  lands  lying  on  each  side  v'  Gnhhle- 
of  the  plaintiff  Company's  line  of  railway  without  granting 
any  right  of  way  over  the  land  retained,  or  reserving  any 
right  of  way  over  the  land  conveyed,  was  a  clear  abandonment 
of  an  occupation  way  which  at  the  time  of  severance  the 
common  owner  had  over  the  same  line  of  railway  for  the 
accommodation  of  the  intersected  lands. 

In  Young  v.  Star  Omnibus  Company,  Limited, *  which  was  an  Young  v.  star 
action  to  assert  a  right  of  way  over  a  strip  of  land  10  feet  <utf>U *  C°" 
wide  in  the  occupation  of  the  defendants,  it  was  pleaded 
in  defence  that  prior  to  action  brought  the  plaintiffs  had 
abandoned  the  easement  by  the  erection  of  a  summer-house 
which  projected  over  the  strip  of  land,  but  it  was  held  that 
even  if  this  were  a  partial  abandonment  of  the  easement,  it 
was  not  sufficient  evidence  in  the  circumstances  of  an  intention 
to  relinquish  the  easement  so  far  as  it  remained  capable  of 
enjoyment  after  the  erection  of  the  summer-house. 

The  Indian  decisions  proceed  upon  the  same  lines  as  the 
English. 

In   Tedka  Ram  v.   Doorga  Per  shad,4  the  plaintiff  sought  Teal-a  Bam 
to  enforce  the  right  to  discharge  rain-water  on  to  the  defen-  ^p^Zl 
dant's   land   in  respect   of  a  house  which    had  not   been  in 
existence    for    several    years,    and    it    was    held    that    /he 
destruction  of  the  house  and  the  discontinuance  of  enjoyment 
clearly  shewed  an  intention  on  the  part  of  the  plaintiff  to 

1  (1867)  L.  R.,  2  Ch.  App.,  478.  *  (1866)  1  Agra  H.  C.  R.  N.  W.  P., 

2  (1895)  2  Ch.r  827.  196. 

3  (1902)  86  L.  T.(  41. 
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user  or  slight 
alteration  ot 
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effect  of. 
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ment. 


permanently  abandon  the  easement,  and  the  suit  must  therefore 
fail. 

In  Huree  Doss  Nundee  v.  Judoonath  Dutt l  the  plaintiff 
failed  to  establish  the  existence  of  a  right  of  way  to  a  tank, 
by  reason  of  the  fact  that  the  house  in  respect  of  which  the 
easement  was  claimed  had  remained  unoccupied  for  six  years, 
and  it  was  thought  that  this  was  sufficient  to  shew  an 
intention  to  abandon  a  right  which  in  its  nature  was  one  that 
could  only  be  preserved  by  constant  use. 

Oh under  Kant  Chowdhry  v.  Nund  Lall  Chowdhry  2  shews  that 
every  case  must  be  decided  on  its  special  circumstances,  and 
that  non-user  may  be  accepted  as  evidence  of  abandonment. 

Raj  Beharee  Boy  v.  Tara  Persad  Roy 3  recognises  the 
proposition  to  be  found  in  all  the  English  authorities  that 
abandonment  is  a  question  of  fact  to  be  determined  upon  the 
particular  circumstances  of  each  case,  and  that  non-user  when 
accompanied  by  acts  shewing  an  intention  to  abandon,  is  fatal 
to  the  resumption  of  an  easement  and  need  not  extend  over 
any  definite  period  of  time. 

It  is  established  by  some  of  the  authorities  above  cited  that 
a  temporary  cessation  of  user  or  a  slight  alteration  of  the 
dominant  tenement  when  not  accompanied  by  circumstances 
shewing  a  manifest  intention  to  relinquish  the  easement  does 
not  of  itself  amount  to  an  abandonment.4 

So,  too,  a  cessation  of  user  by  agreement  with  the  servient 
owner,  in  the  absence  of  other  circumstances  shewing  an 
intention  to  abandon,  is  not  an  abandonment.6  Thus,  a  parol 
ement  for  Hie  substitution  of  a,  new  way  for  an  old  pre- 
scriptive "He.  and  a  consequent  discontinuance  of  the  old  way, 
are  facts  by  themselves  insufficient  to  prove  an  abandonment.6 

I lul  where  with  the  consent  of  the  dominant  owner  a  new 
way  is  substituted  Eor  ;i  [ire-existing  one,  and  the  cessation  of 


1  (ls70)   I  I   W.  R„  7!). 

••'  H871)   Hi  W.  R.,  277. 

■  (IS7:!)  20  W.  1!.,  188. 

4  Bower  v.  Hill ,  Oook  v.  Mayor  <in<i 
Corporation  "I  /.'"/'<  .  Orossiley  v.  Light' 
owler,  ubi  .•nip. 


6  Carr  v.  Foster  (1842),  (51  R.  R.  at, 
I».  32 1  ;  :i  Q.  B.  at  p.  .r)sr>,  per  Patteson, 
.1.  ;  Lovell  v.Smith  (1857),  8 O.B.  N.  S., 
120 j  Mulrilk  v.  Fallon  (1872),  I.  R., 
(»  Bq.,  458, 

,;  Lovell  v.  Smith,  ubi  *i<i>. 
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user  as  regards  the  original  easement  is  accompanied  by  acts 
shewing  a  clear  intention  to  abandon,  the  original  easement 
cannot  be  resumed.1 

Further,  non-user  attributable  to  some  cause  over  which  Effect  of  non- 
the  dominant  owner  has  no  control  cannot  be  made  a  ground  1  able  to  V^"* 
of  abandonment.      Thus,  the  excessive    dryness    of    seasons  major. 
causing  a  discontinuance  of  an  easement  in  water,  or  a  succes- 
sion of  rainy  seasons  causing  the  non-user  of  a  right  of  way, 
does  not  cause  an  extinguishment  of  the  right.3 

An    abandonment    of    part    of    a    right    of    way    is    not  Partial 

necessarily  an  abandonment  of  the  whole.3     .  abandon- 

ment. 

And  when  a  continuous  way  is  exercised  over  more  than  one  Continuous 
servient  tenement,  non-user  amounting  to  abandonment  in way" 
respect  of  one  servient  tenement  does  not  operate  to  extinguish 
the  right  in  respect  of  the  other  or  others,  as  the  way  must  be 
regarded  as  two  or  more  independent  ways  4  ;  and  when  a 
way  over  an  intermediate  tenement  is  of  no  immediate  use 
because  the  way  over  a  further  tenement  has  not  been  acquired, 
the  right  over  the  first  tenement  is  not  thereby  lost.5 

(b)  Under  the  Indian  Easements  Act. 

The  provisions  of  the  Indian  Easements  Act  relating  to  the 
abandonment  of  affirmative  or  discontinuous  easements  are  to 
be  found  in  section  38,  Expl.  1  (b),  ill.  (e)  and  Expl.  II,  and 


i  Mulville  v.  Fallon,  ubi  sup.  Chuckerbutty    (1864),    1    W.    R.,    217; 

2  Hall  v.  Swift  (1838),  6  Scott,  167  ;  Oomur  Shah  v.  Ramzan  Ali  (1868),   10 

4  Bing.   N.   C„   381  ;    44   R.  R.,   728.  W.  R.,  363;    Mokoondonath  Bhadoory 

A  similar  principle  has  been  applied  in  v.  Shib  Chunder  Bhadoory  (1874),   22 

India,  in  a  case  where  non-user  for  a  W.  R.,  302  ;   Sheik  Mahomed  Ansar  v. 

series  of  years  of    an   easement    aqua?  Sheik  Scfatoolla  (1874),  22  W.  R.,  310; 

ducendce  was  due  either  to  the  refusal  Koylash    Chander    Ohose    v.    Sonatun 

of  Government  to  sell  the  water  or  to  Chang  Baroie  (1SS1),  I.  L.  R.,  7  Cal., 

the  absence  of  water  in  the  source  of  irri-  132  ;   8  Cal.  L.  R.,  281. 
gat  ion,'  see  Tiruvenkatachar  v.   Desika-  :>  James  v.   Stevenson   (1803),   App. 

char  (1908),   I.    L.   R.,  31,  Mad.,  532.  Cas.,  162  ;    Young  v.  Star  Omnibus  Co., 

Note  the  analogous  rule  in  Indian  cases  Ltd.  (1902),  86  L.  T.,  41 . 
that  interruption  during  the  prescrip-  4  See  the  judgment  of  Rigby,  L. J.,  in 

tivo  period  in  the  user  of  a  right  which  Midland  By.  Co.  v.  Qribble  (1905),  2 

is  limited  in  its  exercise  to  a  certain  Ch.,  827,  and  I.  E.  Act,  s.  47,  last  para., 

period  or  season  of  the  year  is  not  fatal  illustration,  App.  VII. 
to    the    acquisition    of    the   righ* ,    see  °  Midland  By.  Co,  v.  Qribble,  vol  <w.p. 

Barmoonder     Bural     v.      Woomakunt 
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the  whole  of  section  47  l   (except  the  first  paragraph,  which 
deals  with  continuous  easements). 
S.  38,  Under  Explanation  I   (b)   of  section    38   an  easement    is 

xp'  (}''  impliedly  released  where  any  permanent  alteration  is  made 
in  the  dominant  tenement  of  such  a  nature  as  to  shew  that 
the  dominant  owner  intended  to  cease  to  enjoy  the  easement 
in  future.2 

This  provision  is  in  accordance  with  the  general  law  as 
above  considered. 
S  38,  Under  Explanation  II  of  the  same  section  mere  non-user 

xp '  of  an  easement  is  not  an  implied  release  within  the  meaning 

of   this   section.     Presumably,   this   provision   is   intended   to 
carry  out  the  general  doctrine  that  non-user  by  itself,  unac- 
companied by  other  circumstances,  cannot  raise  a  presumption 
of  abandonment.3 
S.  47,  But  by  section  47,  which  provides  that  a  discontinuous 

paras -am  "  easement  is  extinguished  when  it  has  not  been  enjoyed  as 
such  for  an  unbroken  period  of  twenty  years,  such  period  to 
be  reckoned  from  the  day  on  which  it  was  last  enjoyed  by  any 
person  as  dominant  owner,  the  Indian  legislature  has  availed 
itself  of  the  analogy  suggested  in  Moore  v.  Bawson,4  and  adopted 
a  fixed  rule,5  rejecting  the  later  principle  of  the  general-  law 
under  which,  as  already  explained,  intention  is  made  the  sole 
basis  of  abandonment  without  reference  to  any  definite  period 
of  non-user.6 
Other  pro-  By  paragraph  4  of  section  47  of  the  Indian  Easements 

visions  of  8.47.  ^c|.  jj.  js  pr0vided  that  if,  in  the  case  of  a  discontinuous  ease- 
ment, the  dominant  owner,  within  such  period,  registers  under 
the  [ndian  Registration  Act,  ITT.  of  1877,7  a  declaration  of  his 
intention  to  retain  such  easement,  it  shall  not  be  extinguished 
until  a  period  of  twenty  years  lias  elapsed  from  the  date  of 
the  registration. 

1  See  App.  VII,  for  the  exaot  text.  Dec.  I'urt  V,  p.  479. 

2  See  ill.  ('■)  to  the  section,  App,  VI 1.  ,;  Supra,  11  ("),  Under  t lie  General 

3  Supra,  II  (<i).  Under  the  Genera]       Law. 

Law.  '  This   Aoi    1ms   been  repealed  and 

4  (\h-2 ij  :t  B.  4  Cat  j).  :t:i!i  ;  27  K.  R.       replaced    by   the   Indian    Registration 
..i  p.  381.  A.t.  X\l  of  |908, 

'-  See  QazelU  of  [ndja  (1880),  July  to 
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Under  paragraph  5  of  the  same  section,  the  enjoyment  of 
a  limited  easement  during  the  same  period  in  any  way  or  for 
any  purpose  beyond  its  limits  will  not  prevent  its  extinction 
under  the  section.1 

By  paragraph  6  the  circumstance  that,  during  the  said 
period,  no  one  was  in  possession  of  the  servient  tenement,  or 
that  the  easement  could  not  be  enjoyed,  or  that  a  right  acces- 
sory thereto  was  enjoyed,  or  that  the  dominant  owner  was  not 
aware  of  its  existence,  or  that  he  enjoyed  it  in  ignorance  of 
his  right  to  do  so,  does  not  prevent  its  extinction  under  the 
section. 

But  an  easement  is  not  extinguished  under  the  section — 

(a)  Where   the   cessation   is   in   pursuance   of   a   contract 

between  the  dominant  and  servient  owners  2  ; 

(b)  Where  the  dominant  tenement  is  held  in  co-ownership 

and    one   of   the    co-owners    enjoys    the    easements 
within  the  said  period  of  twenty  years  ; 

(c)  Or  where  the  easement  is  a  necessary  easement.'3 
Where  several  tenements  are  respectively  subject  to  rights 

of  way  for  the  benefit  of  a  single  tenement,  and  the  ways  are 
continuous,  such  rights  shall,  for  the  purposes  of  the  section, 
be  deemed  to  be  a  single  easement.4 


D.— Extinction  by  Forfeiture. 
I.  Under  tlie  General  Law. 

This  method  of  extinction  is  founded  on  the  general  prin-  General  con- 
ciple  that  the  burthen  on  the  servient  tenement  may  not  be   ' 10US  ° " 

1  Obviously    such    changed    enjoy.  II  (a),  Under  the  General  Law. 
ment    might    shew    an    intention     to  a  See  Chap.  X,  Part  I  (d). 
abandon,  and  at  the  end  of  the  twenty  4  The  word    "  continuous  "  as  used 
years  a  fresh  easement  of  a  different  here  is  evidently  not  meant,  to  express 
character  might  lie  acquired.  the   legal   phrase   as   applied    to   ease- 

2  Query  whether  this  provision  is  in-  ments,  but  to  mean,  "  physically  con- 
tended to  be  exhaustive.  Presumably,  tinuous,"  see  the  illustration  to  the 
the  contract  here  meant  is  a  contract  section,  App.  VII ;  and  supra,  the 
under  which  the  cessation  of  user  is  not  general  law  under  II  <u;,  "Con- 
accompanied  by  circumstances  shewing  tinuous  way." 

an    intention    to    abandon,    see   supra, 


P.E. 
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increased  by  anything  done  by  the  owner  of  the  dominant 
tenement. 

The  question  here  is  not  one  so  much  of  cessation  of 
enjoyment,  as  in  the  case  of  an  abandonment,  as  one  of 
additional,  or  otherwise  changed,  user  and  its  effect  upon  the 
existence  of  the  easement. 

The  subject  may  conveniently  be  treated  in  relation  to  the 
two  principal  classes  of  easements,  affirmative  and  negative. 

As  regards  the  former  class,  which  depend  for  their  enjoy- 
ment on  a  repetition  of  some  particular  act  or  acts  of  the 
dominant  owner  upon  the  servient  tenement,  the  inquiry  will 
be  limited  to  the  effect  of  an  extended  user  merely,1  but  as 
regards  the  latter  class,  which  depend  for  their  enjoyment  on 
a  permanent  arrangement  of  the  dominant  tenement,  it  will 
be  necessary  to  consider  not  only  the  effect  of  an  extended, 
or  otherwise  changed,  user  in  reference  to  the  class  generally, 
but  also  the  effect  of  a  diminislied  user  in  special  reference 
to  easements  of  light. 

(a)  In  relation  to  Affirmative  or  Discontinuous  Easements. 

Excessive  With   regard   to   affirmative   or   discontinuous   easements, 

iser,  e  ec  o .  iiU(.^1  a^  ^  oxarilpiej  easements  of  way  and  easements  to  take 
water,  an  excessive  user,  being  easily  ascertainable,  does  not 
of  itself  affect  the  pre-existing  easement.2 

Thus,  where  a  man  having  a  right  of  foot-way  along  a 
road  uses  it  as  a  carriage-way,  such  excessive  user  does  not 
di  l  my  the  right  of  foot-way,  as  the  two  kinds  of  user  are  dis- 
tinguishable and  separable,  and  whilst  it  renders  the  owner 
of  the  right  of  fool-way  liable  in  trespass,  it  does  not  prevent 
him  from  maintaining  an  action  for  the  disturbance  of  his 
right/'5 

So.  loo,  the  user  of  a  right  of  way  for  the  purpose  of  giving 
acci      to  land  to  which  the  easement  is  not  appurtenant  docs 

The  "ii'ii  >in   hi  affirmative  eane<  question  of  abandonment,  supra,  C,  II. 

in"  in  "if  a  ohangi    In  the  character  "i  -  ,Sn   ci.ilr  mi   ivisniunt.,,  '.itli  I0< I . . 

•in  dominant  t<  n<  men  I  ban  already  been  p.   191. 

'•■II  idered    in    connection    with    ilm  a  Ibid. 
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not  of  itself  destroy  the  easement,  but  gives  the  servient 
owner  a  right  by  declaration  or  otherwise  to  have  the  exercise 
of  the  easement  confined  within  its  legal  limits.1 

(b)  In  relation  to  Negative  or  Continuous  Easements. 

The  general  principle  upon  which  the  forfeiture  of  nega- 
tive or  continuous  easements  proceeds  is  that  by  a  permanent 
alteration  of  the  dominant  tenement  an  additional  and  illegal 
burthen  has  been  thrown  on  the  servient  tenement. 

In  the  application  of  this  general  principle  most  of  the 
difficulties,  and  by  far  the  greater  number  of  cases,  have 
occurred  in  connection  with  easements  of  light,  and  it  is, 
therefore,  thought  convenient  to  take  this  particular  class  of 
negative  casements  first,  and,  after  summarising  the  prin- 
ciples applicable  to  their  loss  by  forfeiture,  as  such  principles 
now  appear  to  be  established  by  judicial  authority,  to  examine 
the  decisions  themselves. 

(1)  Easements  of  Llyltt  and  Air. 

Under  the  general  law,   the   question  as  to  how  far   an  Principles 
alteration   of   a    building   will    affect    an   easement    of    light  Jjffiiu? 
appurtenant  thereto  is  one  of  considerable   complexity   and  easements  of 
depends  on  a  diversity  of  considerations  arising  out  of  the  by  forfeiture 
particular  method  and  purpose  of  the  alteration. 

The  following  propositions  may  be  collected  from  tho 
English  and  Indian  decisions  : — 

First,  the  pulling  down  of  the  dominant  building  and  the 
erection  of  a  new  building  in  its  place  does  not  of  itself  cause 
a  forfeiture  of  the  easement,  or  a  loss  of  the  growing  right  ; 
the  material  question  in  each  case  being  whether,  after  the 
alteration,  tho  building  or  ancient  lights  retain  their  substantial 
identity.2 

1  Harris  v.  Flower  «£?  Son  (1905),  91  Munro  (1892),  1  Ch.,  (ill  •    Casper sz  v. 
L.  T.,  816.  Raj  Kumar  (1898),  3  Cal.   W.  N.,  28; 

2  Curriers'  Co.  v.  Corbett  (1865),  2  Smith  v.  Baxter  (1900),  2  Ch.,  138; 
Dr.  &  Sm.  365  ;  Fowlers  v.  Walker  Colt*  v.  Home  and  Colonial  Stores,  Lid. 
(1881),  51  L.  J.  Ch.,  U3  ;  Pendarves  v.  (1904),  App,  Cas.,  179  (202)  •   AnUraon 
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Secondly,  if  such  substantial  identity  is  retained  neither  a 
setting  back  of  the  old  wall,1  nor  a  setting  forward  of  it,2  nor 
an  alteration  in  the  plane  of  the  old  wall  or  aperture,3  nor  an 
enlargement  of  the  old  aperture,4  nor  the  opening  of  a  new 
aperture  by  the  side  of,  or  at  a  different  angle  to,  the  old 
aperture,5  will  destroy  the  pre-existing  easement. 

Thirdly,  if  such  substantial  identity  is  retained,  the  ease- 
ment is  not  lost  or  varied  by  any  change  in  the  use  which 
is  made  of  the  internal  chambers  of  the  building  or  by  any 
alteration  which  may  be  made  in  the  internal  structure  of  it.6 

Fourthly,  if  the  alteration  is  such  as  materially  to  affect 
the  substance  of  the  building,  and  thereby  to  increase  the 
quantity  of  light  required  by  the  dominant  tenement,  the 
easement  cannot  be  made  use  of  for  the  extended  purposes 
of  the  new  building.7 

Fifthly,  although  there  is  no  legal  inference  that  the 
owner  of  the  dominant  tenement  merely  by  rebuilding  does 
not  intend  to  retain  his  former  right  to  light,  yet  the  altera- 
tion of  the  dominant  tenement  may  be  such  as  to  throw 
on  the  owner  thereof  the  burthen  of  shewing  that  the  building 
or  the  ancient  lights  have  not  lost  their  substantial  identity, 

v.  Oonndly  \  1907),   1   Ch.,   67S  ((582);  (1877),  6  Ch.  D.,  757  ;  Barnes  v ■.  Loach  ; 

Andrews  v.    Waite  (1907),   2  Ch.,   500.  Bullcrs  v.   Dickinson;    Scotl  v.  1'apc; 

Thus,  a  reconstruction  which,  wholly  Andrews  v.  Waite,  ubi  sup. 

■  >r   -ul'sl.intially,  destroys  tho  identity  *  East  India  Co.  v.    Vincent  (1740), 

of    the    dominant    building    causes    a  2   Atk.,    83;     Chandler   v.    Thompson 

forfeiture  of  the  easement,  Hutchinson  (1811),  3  Camp.,  80 ;  Newson  v.  Pender 

V.  Copestake  (1861),  9  C.  13.  N.  S.,  863  (1884),  27  Ch.  1).,  43;    Colls  v.  Home 

mcilable     in     this     respect     with  and  Colonial  Stores,  Ltd.,  ubi  sup.  at 

Tapling  v.  Jones  (1865),   I  I    II.  L.  <'..  p.  21 1. 

200,  set    Newson   v.   Pender  (1884),   27  5  East  India  Co.  v.  Vincent;  Barnes 

Ch.  1).  at  pp,  65,  56,  60,  61)  j   Pendarves  v.  Loach,  ubi  sup.  ;    Tapling  v.  Jones 

v.  Munro  (1892),   l  Ch.,  till  ;    Colls  v.  (1865),  l  I   II.  L.  C.,  290. 

Homt   and  Colonial  Stores,  Ltd.  (1904),  ■   Luttrel's  case  (1738),    l    Rep.  86a  ; 

\|.|i.    Cas.,    iT'.i    (202);     Ankerson    \.  Ecclesiastical    Commissioners    v.    Kino 

Connelly  (1907),  I  Ch.,  678  (684).  (1880),   I  I  Ch.  !>..  213;    Scott  v.  Pope 

1   Barnes  v.  Loach  (1879),  i  Q.  B.  D.,  (1886),  31   Ch.   D.,  554,  569;   Colls  v. 

i'ii-    Bullers    v.  Dickinson   (1885),  29  Home  and  Colonial  Stores,  Ltd.,  ubi  sup. 

Ch.  I'..   165.  at  p.  2(i2. 

*  Scott   v.    /'"/"    (1886),   31    Ch.   D.,  7    Luttrel's  case,  ubi  sup. ;    Martin  v. 

654  {    Andreu     ■     Waite,  ubi  sup.  Oobli    (1808),    l   Camp.,  320;    Colls  v. 

a  National  Provincial  Plati  Glass  In-  li<>i,t<  and  Colonial  Stores,  Ltd.,  ubi  sup, 

uranct  Co,  \.  Prudential Assuranct  Co,  al  pp.  202,  211. 
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and,  for  this  purpose.,  it  is  expedient  that  a  satisfactory  record 
of  the  relative  size  and  position  of  the  old  apertures  should 
have  been  kept.1 

Sixthly,  if  by  a  permanent  alteration  of  the  dominant 
tenement  the  ancient  lights  be  materially  diminished,  such 
diminution  will  now  (under  the  general  law)  increase  the 
burthen  on  the  servient  tenement,  and  the  servient  owner 
will  be  entitled  to  obstruct  the  remnant  of  ancient  light 
provided  that  such  obstruction  would  not  have  amounted  to 
a  nuisance  before  the  alteration.2 

It  is  proposed  to  examine  respectively  in  chronological 
order  the  English  and  Indian  authorities  supporting  the  fore- 
going propositions. 

In  Luttrel's  case  3  it  was  said  :    "  So  if  a  man  has  an  old  English 
"  window  in  his  hall,   and  afterwards  he  converts   the  hall   ecisi0ns- 
"  into  a  parlour  or  any  other  use,  yet  it  is  not  lawful  for  his 
"  neighbour  to  stop  it,  for  he  shall  prescribe  to  have  the  light 
"  in  such  part  of  his  house." 

In  East  India  Company  v.  Vincent 4  Lord  Chancellor  East  India 
Hardwicke  said  :  "  If  I  should  give  an  opinion  that  lengthening  yi.n]ntt 
"  of  windows,  or  making  more  lights  in  the  old  wall  than 
"  there  were  formerly,  would  vary  the  rights  of  persons, 
"  it  might  create  innumerable  disputes  in  populous  cities, 
"  especially  in  London,  and  therefore  I  do  not  give  an  absolute 
"  opinion,  but  I  should  rather  think  it  does  not  vary  the 
"  right." 

In  Martin  v.  Goble,5  which  was  an  action  for  obstructing  Martin  v. 
lights,    an    ancient    malthouse    had    been   converted    into    a    °  e' 
workhouse,  and  it  was  held  that  the  new  building  was  not 
entitled  to  more  light  than  was  necessary  for  the  purposes  of 
a  malthouse. 

1  Fowlers  v.  Walker ;  Newsonx.  Pen-  and  of  subsequent  obstruction  on 
der  ;  Scott  v.  Pape  ;  Pendarves  v.  another  adjoining  property,  see  W.  H. 
Munro  ;   Smith  v.  Baxter,  ubi  sup.  Bailey   <£•   Son.,    Ltd.    v.    Holborn   and 

2  Ankersonv.  Connelly  (1907),  1  Ch.,  Frascati,  Ltd.  (1914),  1  Ch.  598,  002. 
078.     This     principle     has     also     been  3  (1738)  4  Rep.  80a. 

applied  to  a  case  of  abandonment  by  *  (1740)  2  Atk.,  83. 

agreement  with  the  servient  owner  in  5  (1808)   1  Camp.,  320. 

an   abstraction  of  light   by  the  latter 
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M'Donald,  C.B.,  said  :  "  The  house  was  entitled  to  the 
"  degree  of  light  necessary  for  a  malthouse,  not  for  a 
"  dwelling-house  ;  the  converting  it  from  the  one  into  the 
"  other  could  not  affect  the  rights  of  the  owners  of  the  adjoining 
"  ground.  No  man  could,  by  any  act  of  his  own,  suddenly 
"  impose  a  new  restriction  on  his  neighbour." 

"  This  house  had  for  twenty  years  enjoyed  light  sufficient 
"  for  a  malthouse  ;   and  up  to  this  extent,  and  no  further,  the 
"  plaintiffs  could  still  require  that  light  should  be  admitted 
"  to  it."  i 
Chandler  v.  Chandler  v.    Thompson  2   was   an   action  on   the  case   for 

Thompson.  stopping  up  a  window  in  the  plaintiff's  dwelling-house.  It 
appeared  that  about  three  years  before  action  the  plaintiff 
considerably  enlarged  an  ancient  window  in  his  dwelling- 
house,  both  in  height  and  width,  and  put  in  a  sash  frame 
instead  of  a  leaded  casement.  The  defendant,  who  was  the 
adjoining  owner,  then  erected  the  building  complained  of, 
which  completely  obstructed  several  inches  of  the  space 
occupied  by  the  old  window,  but  still  admitted  more  light  to 
pass  through  the  new  window  than  the  plaintiff  had  enjoyed 
before  the  alteration. 

It  was  contended  that  as  the  plaintiff  was  only  entitled 
to  so  much  light  as  he  had  appropriated  by  twenty  years' 
enjoyment,  he  could  not  complain  of  the  existing  obstruction 
which  still  left  him  more  light  than  he  had  enjoyed  before 
the  alteration,  but  it  was  decided  that  the  whole  of  the  space 
occupied  by  the  old  window  was  privileged;  that  it  was 
actionable  to  prevent  the  light  and  air  from  passing  through 
the  window,  as  it  had  formerly  done;  and  that  though  so 
much  of  the  new  window  which  constituted  the  enlargement 
mighi  be  lawfully  obstructed,  the  plaintiff  was  entitled  to  the 

1  Tin    I  .I.   ii  i ■■•■  1,1    been  the  subjeot  alteration  affected  the  substance  of  the 

"i   much  criticism,  and,  at  first  sight,  building  and  that  the  purpose  for  which 

appears  \<>  have  a  wider  scope  than  was  a  building  may  be  used  cannot  enlarge 

intend)  d,     Bui ,  as  pointed  out  in  ( 'oils  i  be  easement,  and  so  throw  an  inoreaaed 

v.  Home  and  Colonial  Stores,  Ltd.  (1904),  burthen  <>n  the  servienl  tenement. 

\|>i-    Oae.,   179,  'Jit-'.  211,  it   may  be  -  (1811)  3  Camp.,  sit. 

upportod    mi    il round    thai     the 
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free  admission  of  light  and  air  through  the  remainder  of  the 
window,  without  reference  to  what  he  might  derive  from  other 
sources.1 

In  Blanchard  v.  Bridges  2  it  was  decided  that  the  extent  of  Blanchard  v. 
the  required  right  must  be  measured  by  the  enjoyment  of  it 
in  reference  to  the  size  and  position  of  the  aperture  through 
which  it  has  been  received,  and  that  any  change  in  the 
dimensions  or  position  of  the  old  aperture  would  extinguish 
the  right. 

This  case,  decided  under  the  old  law  before  the  Prescription 
Act,  is  clearly  at  variance  with  Tabling  v.  Jones  and  the 
later  decisions  3  which  have  put  the  law  on  quite  a  different 
footing.4 

In  Curriers'  Company  v.  Corbclt  5  it  was  laid  down  that,  Curriers'-  Co. 
where  a  house  having  ancient  lights  is  burnt  or  pulled  down 
and  rebuilt,  the  question  whether  the  pre-existing  easement 
attaches  to  the  new  windows  is  to  be  determined  by  inquiring 
whether  the  effect  of  the  alteration  is  to  impose  on  the 
servient  tenement  a  burthen  either  substantially  additional 
to,  or  substantially  different  from,  the  burthen  to  which  it  was 
subjected  when  the  old  house  existed. 

Tapling  v.  Jones  6  is  a  very  important  and  instructive  case  Tapling  v. 
and  has  already  been  considered  in  reference  to  the  extent 
of  the  servient  owner's  right  to  obstruct  an  excessive  or  changed 
user  of  an  easement  of  light.7 

In  connection  with  the  present  subject,  the  material  facts 
of  the  case  were  that  the  plaintiff  had  made  extensive  altera- 
tions in  his  house,  and  in  so  doing  had  opened  new,  and  had 
enlarged  old,  windows.  To  this  the  defendant  had  replied  by 
erecting  a  permanent  building  on  his  own  land  so  near  to  the 
house  of  the  plaintiff  as  to  obstruct  not  only  the  new  windows, 

1  This  case  though  considered  to  be  *  See  the  comments  of  North,  J.,  in 
overruled  by  Renshaw  v.  Bean  (1852),  Scott  v.  Pape  (1880),  31  Ch.  D.  at  p.  561, 
18  Q.  B.,  112,  was  reinstated  by  Tapling  and  of  Bowen,  L.J.,  in  the  same  ease  at 
v.  Junes  (lS(i.r.),  1 1  H.  L.  C,  290,  which  p.  573. 

overruled  Bemhaw  v.  Bean.  5  (1805)  2  Dr.  &  Sm.,  355. 

2  (1835)  4  Ad.  &  E.,  170.  G  (1805)  11  H.  L.  O.,  290. 

3  See  infra.  7  See  Chap.  VIII,  Part  I.  A. 
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but  also  the  old.  Subsequently  the  plaintiff  having  caused 
the  altered  windows  to  be  restored  to  their  original  condition, 
and  the  spaces  occupied  by  the  new  windows  to  be  filled  up 
with  brickwork,  had  called  on  the  defendant  to  pull  down  his 
building,  which  the  defendant  having  failed  to  do,  an  action 
was  brought  for  the  obstruction  of  lights. 

At  the  trial  a  verdict  was  taken  for  the  plaintiff,  subject  to 
a  special  case  which  was  afterwards  argued  before  the  Court 
of  Common  Pleas.1  The  majority  of  the  Court  having 
eventually  found  in  favour  of  the  plaintiff,  the  case  was  taken 
in  error  to  the  Exchequer  Chamber.2  Here,  also,  there  was 
a  difference  of  opinion  amongst  the  judges,  but  by  a  con- 
siderable majority  the  judgment  given  for  the  plaintiff  below 
was  affirmed. 

The  case  was  then  taken  in  error  to  the  House  of  Lords 

with  the  result  that  the  judgment  of  the  Exchequer  Chamber 

was  affirmed,  but  on  different  grounds  from  those  on  which  it 

proceeded. 

Rensluiu-  v.  By  the  decision  of  the  .House  of  Lords  it  is  finally  settled 

Hutchinson  v.  (overruling  Benshaw  v.  Bean  3  and  Hutchinson  v.  Copestake  4) 

Copestake,       that  an  easement  of  light  is  not  lost  bv  anv  attempt  to  extend 

overruled.  .  v  °  ,.....,„ 

the  user  of  it  beyond  its  original  limits,  which  is  in  itself  an 
innocent  and  not  a  wrongful  act,  and  that  the  remedy  of  the 
servient  owner  is  to  obstruct  the  extension  on  the  servient 
tenement,  provided  he  can  do  so  without  obstructing  the 
ancient  light. 

Thus,  the  opening  of  a  new  window,  or  the  enlargement  of 
an  old  window,  will  not  destroy  the  pre-existing  easement  in 
respect  of  the  old   window,  nor  will  it  give  a  new  right    to 


1    (1862)  II  C.  I'..  \.  S..  :.-s:!.  without  obstructing  the   old,   he   may 

!)  I-'  •'.  B.  \.  S.,  826.  obstruct  the  old.     But  query  whether 

'■'   IIh,'..')    Ix  (,>.    B.,    112.  on   a   true   construction,   llntcliinson  v. 

1  (1860)  8  <'.  B.  \.  S.,  li»j;    (1861)  Copestake    is   really   at   variance   with 

0  C.  I'-.  .V.  S.,  si;::.     The  ie  oases  decided  Tapling  v.  Jones,  see  the  judgments  of 

that  if  the  owner  of  ancient  lights  opens  the    ('Mint    of    Appeal    in    Newson   v. 

new  windows  in  Buch  a  po  ition  thai  an  Pender  (188-1),  27  Ch.  D.,  43,  55,  56,  CO, 

adjoining      proprietor     oannol       con-  61,    and    supra,    \>.    -ITS,   and   further 

renientlj    ob  trucl    the   mu    windows  infra,  p.  f>7'i. 
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obstruct  the  old  window  or  revive  an  old  right  of  obstruction 
which  existed  before  the  window  became  an  ancient  one. 

Lord  Westbury,  after  observing  that  the  right  to  ancient 
lights  now  depends  on  positive  enactment  (2  &  3  Will.  4. 
c.  71),1  and  so  does  not  require,  and  ought  not  to  be  rested 
on,  any  prescription  or  fiction  of  a  license,  continues  as 
follows  2  :— 

"  It  must  also  be  observed,  that  after  an  enjoyment  of 
"  access  of  light  for  twenty  years  without  interruption, 
"  the  right  is  declared  by  the  statute  to  be  absolute  and 
"  indefeasible,3  and  it  would  seem  therefore  that  it  cannot 
"  be  lost  or  defeated  by  a  subsequent  temporary  intermis- 
"  sion  of  enjoyment,  not  amounting  to  abandonment.  More- 
"  over,  this  absolute  and  indefeasible  right,  which  is  the 
"  creation  of  the  statute,  is  not  subjected  to  any  condition 
"  or  qualification  ;  nor  is  it  made  liable  to  be  affected  or  pre- 
judiced by  any  attempt  to  extend  the  access  or  use  of  light 
"  beyond  that  which,  having  been  enjoyed  uninterruptedly 
"  during  the  required  period,  is  declared  to  be  not  liable  to 
"  be  defeated." 

Later  on,  he  says  4  :  "  Suppose  then  that  the  owner  of  a 
"  dwelling-house  with  such  a  window,  that  is,  with  an  absolute 
"  and  indefeasible  right  to  a  certain  access  of  light,  opens  two 
"  other  windows,  one  on  each  side  of  the  old  window,  does  the 
"  indefeasible  right  become  thereby  defeasible  ?  By  opening 
"  the  new  window  he  does  no  injury  or  wrong  in  the  eye  of 
"  the  law  to  his  neighbour,  who  is  at  liberty  to  build  up 
"  against  them,  so  far  as  he  possesses  the  right  of  so  building 
"  on  his  land  ;  but  it  must  be  remembered  that  he  possesses 
"  no  right  of  building  so  as  to  obstruct  the  ancient  window  ; 


1  The    English   Prescription  Act,  to  3  But  as  to  when  a  title  is  acquired 

which  the  Indian  Limitation  Acts  and  under  the  Act,  see  Colls  v.  Home  and 

Indian  Easements  Act  correspond,  «ee  Colonial  Stores,  Ltd.  (1904),  App.  Cas., 

Chap.    VII,    Parts    II    and    III.     But  179,    189,    190;     Hyman    v.    Van    der 

these   Acts   are   not   exclusive   or   pro-  Bergh  (190S),    1   Ch.,    107  ;    and  Chap. 

hibitive  of  the  common  law  method  of  VII,  Part  I,  B. 

acquisition  by  immemorial  user,  Ibid.  '    1 1  H.  L.  C.  at  p.  306. 

3   11  H.  L.  0.  at  p.  304. 
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"  for  to  that  extent  his  right  of  building  was  gone  by  the 
"  indefeasible  right  which  the  statute  has  conferred." 

The  judgment  of  Lord  Cranworth  is  based  on  similar 
reasoning.1 

Lord  Chelmsford,  in  his  luminous  judgment,  says  2 — 

"  The  owner  of  the  privileged  window  does  nothing  un- 
"  lawful  if  he  enlarges  it,  or  if  he  makes  a  new  window  in  a 
"  different  situation.  The  adjoining  owner  is  at  liberty  to 
"  build  upon  his  own  ground  so  as  to  obstruct  the  addition  to 
"  the  old  window,  or  to  shut  out  the  new  one  ;  but  he  does  not 
"  regain  his  former  right  of  obstructing  the  old  window  which 
"  he  had  lost  by  acquiescence,  nor  does  the  owner  of  the  old 
"  window  lose  his  former  absolute  and  indefeasible  right  to  it, 
"  which  he  had  gained  by  length  of  user.  The  right  continues 
"  uninterruptedly  until  some  unequivocal  act  of  intentional 
"  abandonment  is  done  by  the  person  who  has  acquired  it, 
"  which  will  remit  the  adjoining  owner  to  the  unrestricted 
"  use  of  his  own  premises." 

In  dealing  with  the  contention  of  the  appellant's  Counsel 
that  the  alteration  of  the  dominant  tenement  had  destroyed 
the  previously  acquired,  right  to  light  and  air  in  respect  of 
an  unaltered  window,  he  says  3 — 

"  As  to  this,  they  contended  that  the  alteration  of  the 
"  windows  below,  and  the  addition  of  the  windows  above,  so 
"  changed  the  character  of  the  previously  acquired  right  to 
"  light  and  air  as  entirely  to  destroy  it.  But  it  is  not  easy  to 
"  comprehend  how  this  effect  can  be  produced  by  acts  wholly 
"  unconnected  with  an  ancient  window  which  the  owner  has 
"  carefully  retained  in  its  original  state." 

In  dealing  with  the  effect  of  the  altered  windows  on  such 
windows  themselves,  lie  says4 — ■ 

\     to  these,  they  contended  that  the  owner  of  ancient 

windows    is     bound    to    keep    himself    within    the    original 

"  dimensions,  and  that  if  lie  changes  or  enlarges  them  in  any 


I  I  ll.  I.   i',   ,i  pp,  308  315.  ;|  H'i'l-  "t.  p.  319. 

Ibid,  al  p.  31  I.  '  Ibid,  at  p.  320. 
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"  way,  although  ho  retains  the  old  openings  in  whole  or  in 
"  part,  he  must  either  be  taken  to  have  relinquished  his  right 
"or  to  have  lost  it.  But  upon  what  principle  can  it  be  said 
,( that  a  person  by  endeavouring  to  extend  a  right  must  be 
"  held  to  have  abandoned  it,  when,  so  far  from  manifesting  any 
"  such  intention,  he  evinces  his  determination  to  retain  it, 
"  and  to  acquire  something  beyond  it  ?  If  under  such  cir- 
"  cumstances  abandonment  of  the  right  cannot  be  assumed,  as 
"  little  can  it  be  said  that  it  is  a  cause  of  forfeiture." 

Tlte  National  Provincial  Plate  Glass  Insurance  Company  v.  National  Pro- 
The  Prudential  Assurance  Company  l  is  an  authority  for  the  #^/£ 
proposition  that  a  change  in  the  plane  of  old  windows  cannot  surance  Co.  v. 
affect  a  right  to  light  previously  acquired  in  respect  of  such  8Uranee  c0. 
windows. 

In  that  case  Fry,  J.,  said  2  :  "  But  then  it  is  said  that  the 
"  case  of  Blancliard  v.  Bridges  3  is  an  authority  for  the  proposi- 
"  tion  that  a  change  in  the  plane  of  the  window  puts  an  end 
"  to  the  right  under  the  statute,  although  a  change  of  the 
"  aperture  by  expansion  in  the  same  plane  would  not  put  an 
"  end  to  that  right.  Now,  such  a  conclusion  seems  to  me  one 
"  to  which  the  Courts  ought  not  to  come,  if  they  can  help  it. 
"  I  am  at  a  loss  to  see  why  putting  back  a  window  which  has 
"  enjoyed  light  for  twenty  years,  supposing  the  planes  of  the 
"  windows  to  be  parallel,  should  effect  an  absolute  surrender 
"  of  the  right  which  but  for  the  putting  back  would  have 
"  existed.  Such  a  conclusion  seems  to  me  to  have  no  reason 
"  or  common-sense  to  support  it.  And  if  putting  back  in  a 
"  parallel  plane  will  not  work  a  forfeiture  of  the  right,  why 
"  does  putting  back  the  front  at  an  angle  with  the  original 
"  plane  do  so  ?  I  confess  that  I  see  no  reason  for  the  pro- 
"  position." 

In  Barnes  v.  Loach  *  it  was  decided  that  the  old  easement  of  Barnes  v 
light  was  not  destroyed  either  by  the  setting  back  of  the  walls 
of  some  cottages  in  which  now  windows  were  opened  of  the 

1  (1S77)  6  Ch.  D.,  757.  supra. 

2  Ibid,  at  p.  766.  *  (1879)  4  Q.  B.  D.,  494. 

3  (18:55)    4  Ad.   *    E.,    176,   nnd   see 


(     572    ) 


Fowlers  v. 
Walker. 


Ncwson  v. 
Pender. 


same  size  and  in  the  same  relative  positions  as  the  old  windows 
but  in  a  different  plane,  or  by  the  opening  of  a  window  in  a 
new  wall  built  at  a  different  angle  to  an  old  window  which 
had  been  left  unchanged. 

In  Fowlers  v.  Walker  1  three  cottages  containing  ancient 
lights  were  pulled  down  and  a  large  warehouse  was  built  on 
their  site  containing  three  large  windows.  No  reliable  evidence 
had  been  preserved  as  to  the  positions  of  the  ancient  windows, 
though  it  was  admitted  that  small  portions  of  the  new  windows 
might  occupy  portions  of  the  space  through  which  light  had 
been  admitted  to  the  cottages.  It  was  held  (affirming  Bacon, 
V.C.)  that  it  lay  on  the  party  claiming  the  easement  to  produce 
satisfactory  evidence  as  to  the  position  of  the  ancient  lights, 
and  that,  as  he  had  failed  to  do  so,  the  easement  could  not  be 
maintained  in  respect  of  the  new  windows. 

In  Ncivson  v.  Pender 2  a  building  containing  ancient 
windows  had  been  pulled  down  by  the  plaintiffs  and  a  larger 
building  erected  in  its  place.  Photographs  had  been  taken  of 
the  old.  building  before  it  was  pulled  down  as  well  as  of  the 
new  building,  from  which  it  appeared  that  some  of  the  new 
windows  occupied  substantially  the  same  positions  as  the  old 
windows,  but  others  covered  only  a  part  of  the  spaces  occupied 
by  the  old  windows  and  extended  considerably  beyond  them 
on  one  side  or  the  other.  The  defendants  having  commenced 
building  operations  on  the  opposite  side  of  the  street,  the 
plaintiffs  moved  for  and  obtained  an  injunction  till  the  hearing 
restraining  the  completion  of  the  building  on  the  ground  that 
such  building  if  completed  would  shut  out  the  light  from  the 
plaintiffs1  windows. 

Bacon,  V.C,  having  granted  an  interim  injunction,  it  was 
contended  on  appeal,  as  it  had  been  at  the  original  hearing, 
that  the  alteration  of  the  plaintiffs'  building  amounted  to  a 
forfeiture  of  the  old  right,  and  that  they  were  not  entitled  to 
protection  for  any  of  the  new  windows. 

On  the  materials  before  them,  and  having  regard  to  the 


1  11881]  SI   I-.  .1.  Ch.,  4H. 


2  (1884)  -21  Oh.  !>.,  43, 
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intention  to  preserve  the  ancient  lights  shewn  by  the  record 
kept  of  the  relative  positions  of  the  old  and  the  new  windows 
and  to  the  substantial  coincidence  of  some  of  the  new  windows 
with  the  old,  and  in  the  view  that  the  balance  of  convenience 
was  in  favour  of  granting  an  injunction  rather  than  allowing 
the  defendants  to  complete  their  building  with  an  undertaking 
to  pull  it  down  if  required  to  do  so,  the  Appeal  Court  continued 
the  injunction.1 

In  Butters  v.  Dickinson  2  a  house  which  had  an  ancient  Bullcrs  v. 
window  in  the  front  room  on  the  ground  floor  was  rebuilt 
and  the  front  wall  which  had  formerly  projected  from 
four  to  seven  feet  beyond  the  general  building  line  was  set 
back  into  that  line  ;  and  in  the  new  front  Avail  a  window 
was  opened,  the  position  of  which  substantially  coincided  with 
the  position  of  the  ancient  window  in  the  original  front  wall. 

It  was  decided  that  the  right  to  the  ancient  light  had  not 
been  lost. 

Next  comes  the  important  case  of  Scott  v.  Pape,2  which  ticoit  v.  Pape. 
extends  the  doctrine  laid  down  in  Ta/pling  v.  Jones,*  and  in 
which  the  main  decision,  so  far  as  it  relates  to  the  forfeiture 
of  an  easement  of  light  by  alteration  of  buildings,  has  not 
been  affected  by  the  recent  decision  of  the  House  of  Lords  in 
the  case  of  Colls  v.  Home  and  Colonial  Stores,  Limited.5 

In  Scott  v.  Pape  the  plaintiff  was  originally  the  owner  of  a 
building  having  ancient  lights  in  its  east  wall. 

1  It   was   questioned   whether   on   a  a   continuation   of   any   ancient   light, 

true    construction    of    Hutchinson     v.  see   27    Ch.    D.,    55,    56,    60,    61,    and 

Copestake  (1861),   9  C.  B.  N.  S.,   863,  supra,  pp.  478,  568. 

that   case  was  really  at    variance  with  2  (1885)  29  Ch.  D.,  155. 

Tapling   v.   Jones,   ubi  sup.,  since    all  3  (1886)  31  Ch.  D.,  554. 

that  Tapling  v.  Jones  decided  was  that  4  (1865)    11   H.  L.   C,  290,  and   see 

because  a  new  light  had  been  added  supra. 

there  coidd  be  no  obstruction  of  5  (1904)  App.  Cas.,  179,  see  A  ndrews 
windows  in  respect  of  which  the  old  v.  Waite  (1907),  2  Ch.,  500.  The  de- 
easement  remained,  whereas  the  de-  cision  in  Coils'  case  merely  displaces 
cision  in  Hutchinson  v.  Copestake,  ubi  the  views  expressed  hi  Scott  v.  Pape 
sup.,  proceeded  on  the  ground  that  as  and  some  of  the  earlier  cases  as  to  the 
there  was  no  window  in  the  new  nature  and  extent  of  an  easement  of 
building  coincident  with  the  old  light  and  the  construction  of  tho 
windows  there  was  no  light  in  the  new  Prescription  Act  in  relation  thereto, 
building  which  could  he  considered  as  see  Chap.  Ill,  Part  I. 
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This  building  the  plaintiff  pulled  down  and  on  its  site 
erected  a  new  building  of  greater  elevation  and  lighted  by 
larger  and  more  numerous  windows. 

The  east  wall  had  been  advanced  by  varying  distances,  the 
effect  of  which  was  slightly  to  alter  the  plane  of  the  new 
windows. 

No  formal  record  was  preserved  of  the  exact  positions  or 
dimensions  of  the  old  windows,  but  on  a  reference  made  for 
the  purpose,  it  was  found  that  six  of  the  new  windows  coincided 
substantially  with  three  of  the  ancient  windows. 

At  the  hearing,  the  plaintiffs  case  for  relief  was  limited  to 
these  windows  to  which  the  access  of  light  had  been  obstructed 
by  the  defendant's  building  operations,  and  an  injunction  was 
granted  accordingly. 

It  was  held  on  appeal  (affirming  the  decision  of  North,  J.) 
that  the  plaintiff's  right  to  light  in  respect  of  these  windows 
had  not  been  lost  either  by  the  moving  forward  of  the  wall 
or  by  the  alteration,  such  as  it  had  been,  of  the  windows. 

Although  since  Coils'  case  l  it  is  erroneous  to  speak  of  an 
easement  of  light  as  constituting  a  sort  of  proprietory  right  in 
the  light  itself,  or,  in  reference  to  the  extent  of  the  easement, 
to  use  such  expressions  as  a  "  cone  of  light  "  or  "  specilic 
quantity  of  light,"  2  as  though  the  easement  were  a  right  to  a 
fixed  amount  of  light  ascertainable  by  metes  and  bounds,  or 
to  regard  the  easement  as  conferring  any  greater  right  than 
that  the  obstruction  of  it  shall  not  amount  to  a  nuisance, 
tin  broad  principle  established  by  Scott  v.  I'apc  that,  provided 
tlic  ancient  lights  retain  their  substantial  identity,  mere 
structural  identity  is  immaterial  and  an  alteration  in  the  size 
or  position  or  plane  of  the  old  windows,  or  in  the  use  which 
I  made  of  the  dominant  building,  will  not  destroy  the  ease- 
ment, has  Dot  been  controverted  by  any  of  the  later  decisions. 

And  as  the  material  question  in  all  cases  of  the  obstruc- 
tion   of    ;i|"  rtures    in    reconstructed    buildings    is    still    the 


1  (looi)   App.   <'•>..    179,    182,    180,      judgments  of  Cotton  and  Bowen,  L.  J J., 

in  Scoti  v.  Papi .  "'"  swp. 

iii'   ■    .    pn     I'll,,,  used  In  the 
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identity  of  the  light,1  the  obvious  advantage  to  the  owner  of 
the  dominant  tenement  of  preserving  satisfactory  evidence  as 
to  position  of  the  old  apertures  is  clearly  demonstrated  in 
Scott  v.  Pwpe. 

"  It  may  be  that  in  some  cases,  even  although  there  is  not 
such  an  alteration  as  would  deprive  the  plaintiff  of  his 
right,  he  may  by  other  means  have  precluded  himself  from 
insisting  on  it,  because  he  may  have  so  altered  his  building, 
or  be  so  wanting  in  evidence  as  to  what  the  position  of  the 
old  window  was,  that  though  he  may  be  actually  enjoying 
a  portion  of  the  old  light,  he  cannot  shew  it,  and  so  by  a 
mere  defect  of  evidence  he  will  be  unable  to  enforce  such 
a  right  as  he  has."  2 

And,  upon  this  subject,  Fry,  L.J.,  says  3  :  "  Again,  it  may 
well  be  that  the  alteration  of  a  building  may  put  an  end 
to  the  plaintiff's  right  in  this  way,  that  it  has  become 
impossible  for  him  to  prove  that  the  access  of  light  he  is 
claiming  is  the  same  as  that  which  existed  to  the  old 
window.  Whenever  such  a  difficulty  of  proof  arises  in  the 
plaintiff's  case  by  reason  of  his  change  in  the  building,  then 
undoubtedly  his  right  may  be  lost  by  the  change  which  he 
has  himself  caused." 

"  But  where  the  new  building  does  use  the  same  light, 
avails  itself  of  the  same  access  of  light  as  the  old,  where 
there  has  been  no  intention  of  abandonment,  and  where 
there  has  been  no  loss  of  evidence  and  no  incapacity  to 
prove  the  identity  of  the  old  light  and  that  which  has 
been  interfered  with,  all  of  which  circumstances  in  my 
judgment  occur  in  the  present  case,  then  I  see  nothing  in 
the  statute  to  deprive  the  owner  of  the  new  building  of  the 
:  right  to  the  access  of  light  which  existed  in  the  old 
'  building." 

In  Greenwood  v.  Hornscy  *■  the  defendant  had  altered  the  Greenwood  v. 

llomscy. 


1  See   Andrews   v.    Watte,    ubi  sup.,  Bowen,  L.J.,  ibid,  at  p.  574. 
and  infra.  3  Ibid,  at  p.  576. 

2  Per    Cotton,    L.J.,    31    Ch.    D.    at  4  (1886)  33  Ch.  D.,  471;  55L.T.,13o. 
p.   570.     See  also   the  observations  of 
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Pendant*  v. 
Munro. 


Smith  v. 

Baxtir. 


dominant  tenement  by  removing  his  old  building  con- 
taining ancient  windows  and  substituting  a  new  building  in 
which  the  windows  wrere  so  arranged  as  to  preserve  the  light 
which  had  been  enjoyed  in  respect  of  the  old  windows.  The 
new  building  was  rather  higher  than  the  old,  and  its  front 
was  advanced  about  two  feet  beyond  the  line  occupied  by  the 
front  of  the  old  building. 

It  was  held  on  the  authority  of  Scctt  v.  Pape  l  that  the 
plaintiff  was  entitled  to  an  injunction  restraining  the  defendant 
from  building  in  such  a  wray  as  to  obstruct  the  access  of  light 
and  air  to  the  new  windows. 

In  Penclarves  v.  Mimro,2  where  a  new  building  had  been 
erected  on  the  site  of  an  ancient  building,  it  was  decided  on 
facts  very  similar  to  those  in  Fowlers  v.  Walker,3  that  by 
reason  of  the  failure  to  keep  any  plan  or  other  evidence 
necessary  to  shew  the  substantial  identity  of  the  new  windows 
with  the  old,  the  plaintiffs  were  not  entitled  to  an  interlocutory 
injunction  restraining  the  defendant  from  building  so  as  to 
obstruct  the  access  of  light  to  the  plaintiff's  premises. 

In  Smith  v.  Baxter  4  the  dominant  building  had  been  pulled 
down  and  rebuilt  during  the  period  of  acquisition  of  an  ease- 
ment of  light  under  the  Prescription  Act,  but  at  the  date 
of  the  action  more  than  twenty  years  had  elapsed  since  the 
original  building  had  been  erected.  Portions  of  three  windows 
in  the  new  building  coincided  with  substantial  portions  of 
three. of  the  old  windows,  and  there  was  a  new  skylight,  the 
area  of  which  was  larger  than  the  combined  area  of  three 
old  skylights,  but  which  gave  access  to  substantially  the  same 
quantity  of  useful  light.  It  was  held,  in  reliance  on  a  passage 
in  the  judgment  of  Cotton,  L.J.,  in  Scott  v.  Pape,5  that  the 
growing  right,  in  respect  of  the  windows  and  skylight,  had 
noj  been  lost  by  tin;  rebuilding,  and  that  in  the  circumstances 
evidence  of  the  plaintiff's  intention  t<>  preserve  ancient  lights 
upon  the  rebuilding,  though  admissible,  was  unnecessary. 


1   Vbi  sup. 

-  (1892)  I  Oh.,  Ul !. 

(1     i;  ..i  i..  .i.  ci i  .  i  i:i,  -r,  tupra. 


4  (1900)  2  Ch.,  L38. 

b   Ubi  silp.  nt   p.  G07. 
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In  Culls  v.  Home  and  Colonial  Stares,  Limited,*  though  the  Colls  v.  Home 
main  question  for  decision  was  not  one  of  forfeiture,  but  the  SJwi  j33° 

extent  of  an  acquired  right  to  light ;  the  question  of  forfeiture 
was  incidentally  noticed  in  the  judgments  of  Lords  Davey 
and  Lindley. 

Lord  Davey  says2  :  "  The  easement  is  for  access  of  light 
"  to  the  building,  and  if  the  building  retains  its  substantial 
"  identity,  or  if  the  ancient  lights  retain  their  substantial 
"  identity,  it  does  not  seem  to  me  to  depend  on  the  use  which 
"  is  made  of  the  chambers  in  it,  or  to  be  varied  by  any  alteration 
"  which  may  be  made  in  the  internal  structure  of  it." 

"I  do  not  propose  to  discuss  at  length  the  question  how 
"  far  a  variation  in  a  tenement  will  destroy  an  easement 
"  appurtenant  to  it.  The  law  on  that  subject  is  as  old  as 
"  LuttreVs  case."  3 

"  In  the  case  of  Martin  v.  Goble  4  a  malthouse  had  been 
"  converted  into  a  workhouse,  and  it  was  held  that  the  house 
"  was  entitled  to  the  degree  of  light  necessary  for  a  malthouse, 
"  not  for  a  dwelling-house.  That  case  has  been  the  subject 
"  of  much  criticism,  and  I  think  that  some  judges  have 
"  thought  that  the  language  of  the  Lord  Chief  Baron  had 
"  a  wider  scope  than  it  was  intended  to  have.  Following  the 
"  suggestion  of  Wood,  Y.C.,5  it  may  be  supported  on  the 
"  ground  that  (to  use  the  language  of  LuttreVs  case  6)  the  altera- 
"  tion  affected  the  substance  and  not  only  the  quality  of  the 
"  tenement." 

Lord  Lindley  says  7  :  "  The  purpose  for  which  a  person 
"  may  desire  to  use  a  particular  room  or  building  in  future 
"  does  not  either  enlarge  or  diminish  the  easement  which  he 
"  has  acquired.  If  he  chooses  in  future  to  use  a  well-lighted 
"  room  or  building  for  a  lumber-room  for  which  little  light  is 
"  required,  he  does  not  lose  his  right  to  use  the  same  room  or 
"  building  for   some  other   purpose   for   which   more  light   is 


1  (1904)  App.  Cas..  17<J.  5   In  Dent  v.  Auction  Mart  Co.  (18<j(i), 

-  Ibid,  at  p.  202.  L.  R.,  2  Eq.,  238. 

a  (1738)  4  Hep.,  86a.  6  Ubi  sup. 

4  (1S0S)  1  Camp.,  320.  7  (1<J01)  App.  Cas.  at  p.  211. 

p.e.  37 
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"  required.  Aynsley  v.  Glover  !  is  in  accordance  with  this 
"  view.  But  if  a  room  or  building  has  been  so  built  as  to 
"  be  badly  lighted,  the  owner  or  occupier  cannot  by  enlarging 
"  the  windows  or  altering  the  purpose  for  which  he  uses  it 
""  increase  the  burthen  on  the  servient  tenement.  Martin  v. 
"  Goblc,2  where  a  malthouse  was  turned  into  a  workhouse, 
"  may,  I  think,  be  upheld  on  this  principle  ;  and  the  observa- 
"  tions  of  Wood,  V.C.,  on  Martin  v.  Goble  in  Vent  v.  Auction 
"  Mart  Company,3  support  this  view." 
Ahkerson  v.  Ankerson  v.  Connelly  4  is  an  interesting  and  instructive  case 

as  shewing  that  since  the  decision  in  Colls  v.  Home  and  Colonial 
Stores,  Limited,5  the  effect  of  materially  decreasing  ancient 
lights  is  to  increase  the  burthen  on  the  servient  tenement,  and 
that  after  such  alteration  the  dominant  owner  cannot  complain 
of  any  interference  with  the  residue  of  the  ancient  lights  which 
before  the  alteration  would  not,  according  to  the  rule  in  Colls' 
case,  have  amounted  to  a  nuisance  ;  and  further,  that  an 
aperture  which  before  the  alteration  was  of  no  importance, 
will  not  after  the  alteration  be  entitled  to  protection  because  it 
has  then  become  important  to  the  new  building. 

In  the  ease  under  notice  the  defendant  had  pulled  down 
the  dominant  tenement,  consisting  of  a  small  house  and  shed, 
and  rebuilt  upon  the  site  and  upon  some  adjoining  land  a 
much  larger  building.  In  so  doing  he  destroyed  at  least 
three-fourths  of  his  ancient  lights. 

The  plaintiffs  having  put  up  hoardings  so  as  to  block  up 
the  remaining  apertures,  the  defendant  pulled  them  down,  and 
the  plaintiffs  thereupon  brought  this  action  against  him  for 
a  declaration  that  he  was  not  entitled  to  any  easement  over 
their  land  for  light  and  air  in  respect  of  any  of  the  said 
remaining  apertures  or  otherwise. 

Warrington,  J.,  held  that  the  defendant  had  materially 
increased  the  burthen  on  the  plaintiffs'  land,  and  by  his  own 


1   (1874)  I-  I:.   18  lv|.,  ;>ll  ;    I,.  I;.,           '  (1007)  1  Oh.,  678  (C.  A.). 

10  Oh.    \|.|.-.  283.  ■'  (1004)   App.   Cas.,   17'.).  see  supra, 

1  '•■     up.  pp.  180,   181,  and  Chap.  J II,  Part  1. 

•'  /  /.,    up. 
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conduct  had  precluded  himself  from  maintaining  an  action  for 
damages  or  an  injunction,  and  that  the  plaintiffs  were  entitled 
to  the  declaration  they  asked  for,  omitting  the  words  "  or 
otherwise."  x 

This  decision  was  affirmed  on  the  facts  by  the  Court  of 
Appeal. 

Cozens-Hardy,  M.B.,  said  2  :  "In  my  view  this  case  really 
"  does  not  involve  the  very  serious  and  important  question  of 
"  law  which  Mr.  Cave  has  invited  us  to  deal  with.  I  think 
"  that  the  learned  judge,  in  spite  of  one  or  two  sentences  in 
"  his  judgment  with  which  I  do  not  quite  agree,  really  intended 
"  to  decide  as  a  matter  of  fact  that  the  reconstruction  and 
"  change  in  character  of  the  building  had  so  destroyed  the 
"  ancient  lights  and  the  nature  of  the  house  to  which  they 
"  belonged  in  its  original  state  that  the  blocking  up  recently 
"  effected  by  the  plaintiffs'  hoardings  was  not  of  such  a 
"  nature  as  to  entitle  the  defendant  to  an  injunction  against 
"  the  interference  with  any  of  his  ancient  lights." 

Dealing  with  the  defendant's  contention  that  notwith- 
standing his  blocking  up  of  the  ancient  lights  from  some 
quarters  he  was  still  entitled  to  light  from  the  remaining 
quarters,  the  Master  of  the  Kolls  points  out  that  before  the 
decision  in  ColW  case  such  contention  would  undoubtedly  have 
prevailed,  but  that  since  that  decision  it  was  no  longer  suffi- 
cient for  a  plaintiff  to  say,  "  Oh,  you  are  depriving  me  of 
"  a  portion  of  light,  and  a  portion  of  light  which  is  so 
"  obviously  important  to  me — because  it  is  the  only  light 
"  which  I  by  acts  of  my  own  have  chosen  to  leave  to  my 
"  premises — that  I  am  entitled  to  an  injunction." 

After  referring  in  this  connection  to  Lord  Davey's  obser- 
vations in  ColW  case,3  and  stating  the  facts  as  to  the  original 
condition  of  the  defendant's  premises  and  the  effect  of  the 
rebuilding,  the  Master  of  the  liolls  continues — 

"  Now,  looking  at  the  old  house  and  the  new  structure, 


1  (1906)  -  Ch.,  Ml.  a  ,Scc  these  set  out   verbatim  supra, 

2  (1907)  1  Ch.  at  p.  0S2.  p.  ,r>77. 
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"  I  feel  very  great  difficulty  in  saying  that  there  is  any  su)> 
"  stantial  identity  between  the  old  building  and  the  new  which 
"  will  entitle  the  defendant  to  the  protection  of  the  Court.  .  .  . 
"  It  seems  to  me  that  when  the  defendant  by  his  own  act  has 
"  blocked  out  practically  the  whole  of  the  light  which  the 
'*  room  had  before,  it  does  almost  necessarily  and  inevitably 
"  follow  that  the  obstruction  (even  the  complete  obstruction) 
"  of  the  small  remnant  of  light  which  remained  would  not  by 
"  itself  have  been  an  actionable  wrong  in  respect  of  the  old 
"  light  to  the  premises,  and  this,  I  think,  is  the  view  which 
"  the  learned  judge  really  took.  I  do  not  imagine  for  a 
"  moment  that  the  learned  judge  intended  to  lay  down  the 
"  general  proposition  that  any  alteration  by  a  house  owner  of 
"  part  of  the  lights  which  light  his  house,  by  blocking  up 
"  a  window,  or  something  of  that  kind,  is  an  abandonment  or 
"  destruction  of  all  his  rights  in  respect  to  the  residue  of  the 
'*  ancient  lights.  No  such  idea  was,  I  believe,  in  the  learned 
"judge's  mind,  and  certainly,  in  so  far  as  I  think  this  appeal 
"  ought  to  be  dismissed,  it  must  not  be  understood  that, 
"  speaking  for  myself,  I  intend  to  give  any  support  whatever 
"  to  that  view.  But,  dealing  with  a  case  like  this,  I  think 
"  the  learned  judge  was  right  in  saying  that  what  the  defen- 
"  dant  had  done  had  substantially  destroyed  all  the  lights 
"  in  the  house  and  that  it  was  a  case  of  de  minimis  which 
'■  was  left." 

In  reference  to  a  new  light  which  had  been  opened  in  the 
new  building  in  the  place  of  a-  small  window  which  before 
tli''  rebuilding  had  existed  in  the  top  of  a  lean-to  shed  which 
nowhere  else  was  glazed  and  had  ample  light  from  the  whole 
•  ■I'  its  open  front,  the  Master  of  the  Rolls,  after  indicating  that 
since  Coils'  case  no  action  could  have  been  maintained  in 
i'    pect   of    Ih''    blocking   up   the  old   light   in  the   old   shed, 

mill  iiiii.'S — 

"  What  t  he  defendant  has  done  is  I  hat  he  has  made  a  great 
"  warehouse,  and  be  has  replaced  in  the  position  of  this  old 

bed  window  ;i  new  light  which  undoubtedly  may  he  of  more 
"importance  to  the  new   building  than  the  old  light  was  to 
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"the  old  shod;  but  there  again  I  am  not  prepared  to  say 
"  that  the  learned  judge  was  otherwise  than  perfectly  right 
"  in  the  view  which  he  took,  that,  when  a  man  having  an 
"  out-house  or  shed  with  a  light  which  would  not  bo  entitled 
"  to  the  protection  of  the  Court  as  the  law  now  stands  chooses 
"  to  erect  upon  it  a  fine  house  and  put  a  new  window  in  that 
"  place,  he  is  not  entitled  thus  to  increase  the  burden  which 
"  he  has  imposed  upon  his  neighbour  the  owner  of  the  servient 
"  tenement." 

In  Andrews  v.  Waite,1  prior  to  the  alteration  which  was  Andrews  v. 
effected  during  the  period  of  prescription,  light  had  come  to  "lle 
the  plaintiff's  building  over  the  roof  of  higher  buildings  at 
an  angle,  and  after  the  alteration  a  substantial  part  of  the 
same  light  was  intercepted  by  the  new  apertures  which, 
by  reason  of  the  old  wall  having  been  advanced,  were, 
respectively,  an  extension  of,  and  in  a  higher  plane  to,  the 
old  apertures. 

After  the  alteration  the  building  remained  substantially 
unchanged  in  character  and  the  light  was  put  to  the  same  use 
as  before. 

It  was  held  (following  Scott  v.  Pape,2  and  explaining  that 
the  main  decision  in  that  case  upon  the  question  of  abandon- 
ment or  forfeiture  had  not  been  touched  by  the  decision  in 
Coils'  case  3)  that  the  growing  right  to  light  had  not  been  lost, 
since  no  alteration  of  a  building,  which  would  not  involve  the 
loss  of  a  right  to  light  when  indefeasibly  acquired,  will,  if 
made  during  the  currency. of  the  statutory  period,  prevent  the 
acquisition  of  the  right. 

In  accordance  with  the  principle  underlying  all  the  modern 
decisions  since  Tabling  v.  Jones*  and  notably  elucidated  in 
Scott  v.  Pape,5  the  decision  in  Andrews  v.  Waite  c  makes  it 
clear  that  the  question  now  to  be  determined  in  all  cases 
relating    to    the    forfeiture    of    either    the    growing    or    the 


1  (1907)  2  Ch.,  500.  pp.  567  el  seq. 

■■  (1886)  31  Ch.  D.,  554.  5  (1886)  31  Ch.   D.,  664,  see  supra, 

3  Ubi  sup.  pp.  57:1  ft  seq, 

4  (1865)  II  H.  L.  C,  290,  see  supra,  ~*_6   Ubi  sup. 
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Indian 
decisions 


Kuh  i  Dass 
Banerjee  v. 
Bhoobun 
M<Jttin  Dass, 


Provability 
Ddbee  v. 
Mohendro 

l.nll  Bose 

'  a  i  a  rsz  v. 
Raj  K  a  in 'i  r. 


indefeasible  right  to  light  by  the  alteration  of  the  dominant 
building,  is  not  the  identity  of  the  aperture  through  which 
the  light  claimed  has  had  access  to  the  dominant  building, 
but  the  identity  of  the  light  itself. 

"  I  think  the  real  test  is  identity  of  light,  and  not  identity 
"  of  aperture  or  entrance  for  the  light."  1 

The  Indian  decisions  on  the  question  of  forfeiture  of 
negative  easements  by  a  permanent  alteration  of  the  domi- 
nant tenement  are  scanty,  but,  with  one  exception,  so  far  as 
they  go,  they  substantially  follow  the  established  English 
principles,  which,  founded  as  they  are  on  reason,  justice, 
and  common-sense,  will  doubtless  continue  to  receive  the 
recognition  of  the  Indian  Courts. 

In  Kalec  Dass  Banerjee  v.  Bhoobun  Mohun  Dass,2  the 
decision  that  where  a  man  pulls  down  a  house  and  builds 
another  on  the  same  ground,  his  right  to  light  and  air  enjoyed 
in  respect  of  the  old  house  ipso  facto  disappears,  is  contrary 
to  established  principles,  and  cannot  now  be  relied  on.3 

Provability  Ddbee  v.  Mohendro  Lall  Bose 4  deals  merely 
with  the  question  of  enlargement  and  the  servient  owner's 
limited  power  of  obstruction,  and  follows  Tajpling  v.  Jones? 

In  Caspersz  v.  Raj  Kumar  G  it  is  laid  down  that  the  pulling 
down  <>l'  the  old  house  and  the  building  of  a  new  one  does  not 
of  itself  extinguish  the  easement,  and  that  the  real  question 
to  be  determined  is  whether  by  reason  of  the  alteration  a 
different  and  greater  burthen  has  been  imposed  on  the  servient 
tenement . 


(•2)  Other  Negative  Easements. 

With  reference  to  easements  other  than  easements  of  light, 
it  may  be  Btated  as  ;i  general  proposition  that  any  alteration 
of  the  dominant  tenement  which   has  the  effect  of  throwing 


1   l'ir  Neville,  J.,  in  Andrews  v.  Waile 
(1907),  2  ei,.  .,t  p,  ;,ni. 
-  (1873)  20  IV.  i:..  185. 
:|  <V<<     i he    proposil ion    Hi  i     above 
iii'  •!    mil  the  coBefl  cited  in    mppoi  i , 


supra,  p.  663, 

*  (1881)  I.  I..  It..  7  Cal.,  463. 

■'■    /  !lii  xii /I. 

«  (is!isi  ::  Oil.  W.  N.,  28. 
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a  materially  increased  burthen  on  the  servient  tenement 
will  cause  a  forfeiture  of  the  right.  If,  on  the  other  hand, 
the  alteration  of  the  dominant  tenement  does  not  materially 
increase  the  burthen  on  the  servient  tenement,  the  right  is 
not  affected. 

In  LuttreVs  case '  the  plaintiffs  contended  that  the  Easements  in 
defendants  by  pulling  down  their  fulling-mills  and  erecting  WT", 
grist-mills  in  their  place  had  destroyed  their  prescription  and 
accordingly  had  no  right  to  use  for  their  grist-mills  the  water- 
courses which  they  had  formerly  used  for  their  fulling-mills. 
But  it  was  resolved  "  that  the  mill  is  the  substance  and  thing 
"  to  be  demanded,  and  the  addition  of  grist,  or  fulling,  are  but 
"  to  shew  the  quality  or  nature  of  the  mill,  and  therefore  if 
"  the  plaintiff  had  prescribed  to  have  the  said  watercourse  to 
"  his  mill  generally  (as  he  well  might),  then  the  case  would 
"  be  without  question,  that  he  might  alter  the  mill  into  what 
"  nature  of  a  mill  he  pleased,  provided  always  that  no  prejudice 
"  should  thereby  arise,  either  by  diverting  or  stopping  of  the 
"  water,  as  it  was  before,  and  it  should  be  intended  that  the 
"  grant  to  have  the  watercourse  was  before  the  building  of 
"  the  mills,  for  nobody  will  build  a  mill  before  he  is  sure  to 
"  have  water,  and  then  the  grant  of  a  watercourse  being 
"  generally  to  his  mill,  he  may  alter  the  quality  of  the  mill 
"  at  his  pleasure,  as  is  aforesaid." 

To  the  same  effect  is  the  decision  in  Saunders  v.  Newman,2  Saunders  v. 
where  it  was  held  that  an  alteration  in  the  size  of  a  mill- l 
wheel  did  not  cause  a  forfeiture  of  the  right  to  the  use  of 
water  for  the  purposes  of  a  mill,  provided  such  alteration  did 
not  prejudice  the  right  of  the  owner  of  the  lower  mill,  for  to 
hold  that  the  owner  of  a  mill  was  bound  to  use  water  in  the 
same  precise  manner  or  to  apply  it  to  the  same  mill  would  be 
to  stop  all  improvements  in  machinery. 

The  principle  was  the  same  in  Thomas  v.  Thomets.z     There  Thomas  v. 
the  plaintiff,  who  had  the  right  to  have  the  rain-water  drip 
from  the  roof  of  his  house  on  to  the  defendant's  land,  raised 

1   (1738)   I  Rep.,  86a.  3  (183S)  2  O.  M.  &  R.,  34. 

-  (1818)  I  B.  &  Aid.,  :?.riS. 
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the  wall  and  increased  the  projection  from  which  the  dripping 
took  place.  Upon  this  the  defendant  erected  a  wall  to  pre- 
vent any  water  dripping  on  to  his  land,  and  an  action  being 
brought  against  him  for  disturbance  of  the  easement,  there 
was  a  verdict  in  favour  of  the  plaintiff. 
Ball  v.  Swift.  In  Hall  v.  Swift l  the  plaintiff  had  the  right  of  enjoyment 
of  a  certain  stream  which,  flowing  from  springs  rising  in  the 
defendant's  field,  flowed  in  an  underground  course  or  drain  to 
a  spout  in  the  defendant's  hedge  whence,  after  running  a  few 
yards  down  a  lane,  it  crossed  to  the  plaintiff's  land. 

The  plaintiff  altered  the  course  of  the  stream  in  such  a 
way  as  to  make  it  flow  from  the  spout  in  the  hedge  to  his  land. 

The  plaintiff  having  brought  an  action  for  the  obstruction 
of  the  stream  on  the  defendant's  land  whereby  the  supply 
of  water  to  his  land  had  been  entirely  stopped,  it  was  objected 
by  the  defendant  that  the  plaintiff's  alteration  of  the  course  of 
the  stream  had  destroyed  his  former  right.  This  objection 
was  rejected  by  Tindal,  C.J.,  in  the  following  words  :  "I  agree, 
"  that,  if  the  course  of  the  water  had  been  set  out  or  described 
"  by  metes  and  bounds,  a  variance  between  the  statement  and 
"  the  proof  might  have  been  fatal.  But  here  the  right  is 
"  described  generally.  If  such  an  objection  as  this  were 
"  allowed  to  prevail,  any  right,  however  ancient,  might  be  lost 
"  by  the  most  minute  alteration  in  the  mode  of  enjoyment  : 
"  the  making  straight  a  crooked  bank  or  footpath  would  have 
"  this  result.  No  authority  has  been  cited,  nor  am  I  aware 
''  of  any  principle  of  law  or  common-sense  upon  which  such 
"  an  argument  can  base  itself." 
Easements  of  As  regards  casements  of  support,  though  it  is  undoubted 
that  the  pulling  down  of  the  dominant  tenement  and  the 
substitution  of  an  entirely  different  building  in  its  place  will 
re  nil  in  an  extinction  of  the  right  of  support  formerly  enjoyed 
in  rei  peci  of  the  old  building,  there  appears  to  be  no  authority 
tor  the  conclusion  that  if  the  dominant  tenement  continues  to 
band  bui  is  bo  altered  that  the  original  limits  of  the  easement 

1   (1838)  6  Scott,  HIT;    l  Bing.  N.  C.    381;    ll  R.  I:.,  728. 
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are  exceeded  by  an  additional  weight  being  imposed  on  the 
servient  tenement,  that  circumstance  of  itself  will  cause  an 
extinction  of  the  easement  by  forfeiture. 

There  is,  of  course,  express  authority  for  the  proposition 
that  if  an  additional  weight  is  imposed  for  which  no  right  of 
support  has  been  acquired  and  the  injury  caused  to  the 
dominant  tenement  by  excavation  or  other  act  on  the  servient 
tenement  would  not  have  happened  but  for  the  imposition  of  the 
additional  weight,  no  action  is  maintainable  for  the  injury.1 

But  the  Courts  have  not  in  any  reported  decision  gone  so 
far  as  to  hold  that  the  servient  owner  would  not  be  liable  if  it 
could  be  shewn  that  the  injury  would  have  been  caused  to 
the  dominant  tenement  notwithstanding  the  imposition  of  the 
additional  weight. 

Indeed,  the  authorities  already  considered  in  relation  to 
this  subject  point  to  the  opposite  conclusion.2 

II. — Under  tlie  Indian  Easements  Act. 

The  provisions  of  this  enactment  in  relation  to  forfeiture  Section  43 
are    contained    in    section    43.      That    section    provides    as 
follows  : — ■ 

"  Where,  by  any  permanent  change  in  the  dominant 
"  heritage,  the  burden  on  the  servient  heritage  is  materially 
"  increased  and  cannot  be  reduced  by  the  servient  owner 
"  without  interfering  with  the  lawful  enjoyment  of  the  ease- 
"  ment,  the  easement  is  extinguished,  unless — ■ 

"  (a)  it  was  intended  for  the  beneficial  enjoyment  of  the 
"  dominant  heritage,  to  whatever  extent  the  ease- 
"  ment  should  be  used  ;  or 
"  (l>)  the  injury  caused  to  the  servient  owner  by  the 
"  change  is  so  slight  that  no  reasonable  person 
"  would  complain  of  it ;   or 


1    See  Dodd  v.  Holme  (1834),  1  A.  &  -  See   Broum   v.    Robins    (18S9),    28 

E„    493;     Partridge    v.    Scott    (1838),  L.  J.  Exch.,  250  ;    Stroyan  v.  Knowles 

3  M.  &  W.,  220  ;   and  the  treatment  of  (1861),  fi  H.  &  X.,  454  ;   30  L.  J.  Exch., 

this  subject  in  Chap.  ITT,  Tart  IV.  102  ;   and  Chap.  V,  Part  IV. 
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"  (c)  the  easement  is  an  easement  of  necessity." 
"  Nothing  in  this  section  shall  be   deemed  to  apply  to  an 
"  easement  entitling  the  dominant  owner  to  support  of  the 
"  dominant  heritage." 

Clause  (a)  of  the  section  is  not  as  clear  or  as  comprehensive 
as  it  might  be. 

It  was  apparently  intended  to  reproduce  the  principles 
laid  down  in  Tapling  v.  Jones  l  (subsequently  extended  by 
Scott  v.  Pcupe  2),  but  in  so  far  as  it  requires  to  be  read  with 
section  28,  clause  (c),3  it  would  appear  to  be  at  variance  with 
the  decisions  in  Colls  v.  Home  and  Coloivial  Stores,  Limited* 
and  Ankerson  v.  Connelly,3  though  the  variation  may  to  some 
extent  be  modified  by  the  provisions  of  section  33,  Expl.  II, 
and  section  35  («).G 

Nevertheless,  the  construction  of  the  Act  as  regards  the 
extent  to  which  an  adjoining  landowner  is  at  liberty  to  obstruct 
ancient  lights  is  a  matter  of  considerable  doubt  and  difficulty, 
and  must  so  remain  until  it  has  been  finally  determined  by 
judicial  authority  or  legislative  enactment.7 

Clause  (b)  of  the  section  is  clearly  redundant  by  virtue  of 
the  use  of  the  word  "  materially  "  in  the  first  paragraph. 

Clause  (c)  and  the  last  paragraph  reproduce  the  general 
law.8 


1  (186.5)  11  H.  L.  C,  290;  and  see 
supra,  I),  I  (6),  (1). 

-  (Issti)  31  Ch.  D.,  654  ■  and  see 
upra,  I),  I  (b),  (1). 

:i  See  \p|>.  VI  I,  and  the  comment*  on 
t  he  sect  ion  in  Chap.  Ill,  Part  I. 

1  (1904)  A|»|>.  Cas.,  I7'.t :  and  see 
«»/./•(/,  D,  I  (><),  (I). 

■  (I '.(i)7)  I  Ch.,  678  ;  and  see  supra, 
D,  I  (6),  (1). 


0  See  App.  VII,  and  Chap.  Ill, 
Part  I.  And  see  supra,  pp.  9(>,  !)7,  the 
comments  in  Esa  Abbas  Sail  v.  Jacob 
Havoon  Sait  (1909),  I.  L.  R.  33  Mad. 
327. 
7   See  further  supra,  pp.  95,  9(5. 

H  Am  to  easements  <>!'  necessity,  see 
Chap.  X.  Part  I  (</)  ;  and  as  to  ease- 
ments  of  support,  see  supra,  l>,  I  (b), 
(2). 
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CHAPTER   X. 

Extinction  of  Easements  {continued),  Suspension  and 
Kevival  or  Easements. 


Part    I. — Extinction  of  Easements  by  Miscellaneous 
Methods. 
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Part  I. — Extinction  of  easements  by  miscellaneous  methods. 

There  still  remain  to  be  enumerated  certain  miscellaneous 
methods  of  extinction  which,  obvious  in  themselves,  hardly 
require  more  than  passing  notice. 

They  are  the  following  : — 

(a)  Extinction  by  dissolution  of  right  of  servient  oicncr. 

Section   37   of  the   Indian   Easements  Act   provides   that  I  E.  Act, 
when,   from   a  cause   which   preceded   the   imposition   of   an 8" ' 
easement,    the   person    by   whom   it   was    imposed    ceases   to 
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have   any   right   in   the   servient   tenement,   the   easement   is 
extinguished.1 

By  virtue  of  the  exception  to  the  same  section,  such  pro- 
vision does  not  apply  to  an  easement  lawfully  imposed  by  a 
mortgagor  in  accordance  with  section  10.2 

(b)  Extinction  by  revocation. 

I.  E.  Act,  By  section  39  of  the  Indian  Easements  Act  an  easement  is 

extinguished  when  the  servient  owner,  in  exercise  of  a  power 
reserved  in  that  behalf,  revokes  the  easement.3 

(c)  Extinction  of  limited  easements. 

An  easement  acquired  for  a  limited  period  is  extinguished 
by  the  completion  of  such  period.4 

Similarly,  an  easement  which  is  acquired  subject  to  an 
express,5  or  implied,  condition  6  is  extinguished  by  the  fulfil- 
ment of  the  condition. 

Thus,  where  an  easement  passed  by  implication  of  law  to 
a  lessee  on  a  lease  to  him  of  the  dominant  tenement  for  a 
period  of  twenty-one  years  subject  to  a  condition  of  re-entry 
by  the  lessor,  it  was  held,  that  on  determination  of  the  lease 
under  such  condition  and  recovery  of  possession  by  the  lessor's 
vendee,  the  easement  was  extinguished.7 

So  an  easement  created  for  a  particular  object  is  extin- 
guished when  the  object  of  its  existence  ceases. 

1  See  App.  VII.     Illustration  (a)  to  and  can  impose  any  easement  on  the 

(lie  Kid  ion   provides  an  example  of  a  mortgaged    property   which    does   not 

condition  subsequent  on  the  happening  diminish  the  security.     Such  easement 

of   which   the   interest  of  the  servient  is  not,  therefore,  extinguished  upon  an 

owner  in  the  servient  tenement  deter-  alienation  of  the  mortgaged  property, 
mines,    illustrations  (l>)  and  (<•)  demon-  3  See  App.  VIT. 

strut.-  the  extinguishment  of  an  ease-  '  Lord  Dynevor  v.   Tennant  (1886), 

i.mi.i    upon    tli.     ••  ser    of   a    limited  32  Ch.  1).,  .'!75 ;    5/5  L.  J.   Ch.,   s  1 7  ; 

interest    (such   as   a    tenancy)    in    the  I.  E.  Act,  s.  40,  see  App.  VII. 
servient    tenement,    to    the   extent    of  "   I.  E.  Act,  s.  l".  see  App.  VII. 

which  the  easement  could  be  imposed.  "  Beddington  v.  Alice  (1887),  ^fi  Ch. 

cf.  s.  8,  ills,  («),  (//),  and  (>/).  D.,  317  ;   56  l,.  .1.  Ch.,  655. 

\|.|..VIl.     Subject  to  the  mort*  "'    Beddinglon  v.  Atlee,  ubi  sup, 

•     I  lie    III.. i  I  gagOl     i       ibfll  .lute   owner' 
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Thus,  an  easement  to  take  water  fur  the  purpose  of  filling 
a  canal  ceases  when  the  canal  no  longer  exists.1 


(d)  Extinction  of  easements  of  necessity. 

An  easement  of  necessity  is  extinguished  neither  by  altera- 
tion of  the  dominant  tenement  2  nor  by  non-user,3  but  only 
by  the  disappearance  of  the  necessity. 

This  is 'almost  a  self-evident  proposition  and  scarcely  needs 
authority  to  support  it. 

Holmes  v.  Goring  4  shews  that  a  way  of  necessity  is  limited  Holmes  v. 
by  the  necessity  which  creates  it,  and  that  if  subsequently  to    onwj' 
the  acquisition  of  the  easement  it  becomes  possible  for  the 
dominant  owner  to  reach  the  same  point  by  another  way  over 
his  own  land,  the  way  of  necessity  ceases. 

To  the  same  effect  is  section  41  of  the  Indian  Easements 
Act.3 

(<:)  Extinction  of  useless  easements. 
Under  section  42  of  the  Indian  Easements  Act  an  easement  I.  E.  Act, 

s.  42. 
is  extinguished  when  it   becomes  incapable  of  being  at  any 

time  and  under  any  circumstances  beneficial  to  the  dominant 

owner.6 

(/)  Extinction  on  permanent  alteration  of  servient  tenement 
by  superior  force. 

According  to  section  44  of  the  Indian  Easements  Act  an  I.  E.  Act, 

.  s  a 

easement  is  extinguished  where  the  servient  tenement  is  so 

permanently    altered    by    superior    force    that    the    dominant 

owner  can  no  longer  enjoy  it.7 

The  illustrations  to  the  section  explain  its  application.     A 

river    changing    its     course    permanently    from    the    servient 


1  National  Guaranteed  Manure  Co.  v.  4  (1824)  2  Bing.,  7(5. 

Donald  (185'J).  1  II.  &  N.,  8.  5  See  App.  VII. 

-  Sec  J.  K.  Act,s.  13,  cl.  (c),  App.  VII.  6  Sec  App.   VII. 

a  See  I.  E.  Act,  s.  17,  App.  VII.  7  Sec  App.  VII. 
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owner's  land  to  another's  will  extinguish  the  dominant  owner's 
right  to  fish  in  it.1 

And  if  a  path  over  which  there  is  a  right  of  way  is 
permanently  destroyed  by  an  earthquake,  the  easement  is 
extinguished.2 

If  the  way  destroyed  is  a  way  of  necessity,  the  dominant 
owner  has  the  right  to  another,   and  if  the  servient  owner 
fails  to  set  it  out,  he  may  do  so  himself.3 
Under  the  These    provisions    are    substantially    in    accord    with    the 

English  law.  In  the  English  decisions  a  distinction  is  drawn 
between  the  case  where  the  substance  of  the  road  has  been 
annihilated  by  the  act  of  God,  or  some  extraordinary  accident, 
and  where  it  has  been  merely  obstructed,  either  permanently 
or  temporarily.  In  the  former  case  the  easement  is  treated  as 
extinguished  by  virtue  of  the  parish  or  local  authority  being 
relieved  ex  necessitate  rei  from  all  liability  to  restore  or  repair 
a  road  which  is  no  longer  in  existence.4 

In  the  latter  case,  where  the  Court  can  draw  an  inference 
of  fact  that  there  is  no  proof  of  the  road  having  been  so 
destroyed  as  to  be  beyond  all  possibility  or  commercial  prac- 
ticability of  repair,  the  easement  is  not  extinguished  but  is 
merely  suspended  until  the  road  has  been  repaired..6 

(y)  Extinction  by  destruction  of  cither  tenement. 

An  easement  is  extinguished  when  either  the  dominant 
or  servient  tenement  is  completely  destroyed.0 


1    111.  ('/).  ticable  to  restore  it  along  its  old  track, 

-  Jll.  (/>).  the  liability  fco  repair  remains,  Key.  v. 

3  S.  i  i,  ii  cond  para.,  and  sec  s.  14,  Inhabitants  of  Greenhow,  ubi  sup.  ; 
and  App.  VII,  and  .supra,  Chap.  V III,  Guardians  of  Amesbury  v.  Justices  of 
Pari   I,  15  (3).  Wilts  (1883),  10  Q.  B.  D.,  480.     And 

4  h'dj.  \.  Inhabitants  of  Hornsea  t  ho  name  rulo  is  applicable  to  a  torn- 
(1854),  I  Dears.  <J.  ''.,  i".tl  ;  23  1/.  J.  porary  obstruction,  e.g.  such  as  that 
M.  <'.,  69  ;  Reg.  \.  Inhabitants  o/Oreen-  caused  by  snow,  Guardians  of  Amesbury 
how  (1876),  I  <(>.  I!.  D.,  7o:J  ;  4.6  \.  Justices  of  Wilts,  ubi  sup.  Those 
L.  J.  M.  <'.,  Ml.  As  where  the  road  were  cases  of  public  Ways,  but  the  rule 
lias  beori  swepl  uwaj  and  occupied  by  appeals  in  apply  equally  to  a  private 
thi   sea,  Ibid.  way,  see  (ioddard  on  Easements,  7th 

•    \     whore  bj    roi i  a  Landslip  Ed.,  p.  427. 

oi   othoi   accident   a  road  becomes  im-  '  l.  E.  Act,  s,  IC,  ace  App.  VII. 

bli    and   ii    is   poi    il ill    and   prac- 
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Thus,  if  the  servient  tenement  consisted  of  a  strip  of  land 
on  the  sea-shore,  a  permanent  encroachment  of  the  .sea  to  the 
extent  of  the  strip,  would  put  an  end  to  any  easement  existing 
over  it.1 

(h)  Extinction  of  accessory  casements. 

If  the  principal  easement  ceases,  the  accessory  easement 
must  also  come  to  an  end.2 

Thus,  if  a  man  has  the  right,  to  work  minerals,  and  the 
minerals  are  exhausted,  the  accessory  easement  of  way  over 
the  servient  tenement  for  the  purpose  of  removing  the  minerals 
is  extinguished. 

Part  II. — Suspension  and  Revival  of  Easements. 

It    has    been   seen   that    unity    of    seisin   for    an    equally  Genera] 
perdurable   estate   accompanied   by   unity   of   possession   and 
enjoyment  will  extinguish  an  easement.3 

Unity  of  possession,  therefore,  or  any  other  combination  of 
interests  in  the  same  person  falling  short  of  the  above  require- 
ments, does  not  cause  the  extinction  of  an  easement  but  its 
suspension.4 

As  Alderson,  B.,  said  in  Thomas  v.  Thomas  5  :  "  If  I  am  Thomas  v. 
"  seized  of  freehold  premises,  and  possessed  of  leasehold  tomab- 
"  premises  adjoining  and  there  has  formerly  been  an  easement 
"  enjoyed  by  the  occupiers  of  the  one  as  against  the  occupiers 
"  of  the  other,  while  the  premises  are  in  my  hands,  the  ease- 
"  ment  is  necessarily  suspended,  but  it  is  not  extinguished, 
"  because  there  is  no  unity  of  seisin ;  and  if  I  part  with  the 
"  premises,  the  right  not  being  extinguished,  will  revive." 

Upon  a  severance  of  the  tenements  the  easement,  whether 


1  Illustration  to  s.  45.     The  principle  4  Thomas  v.   Thomas  (1835),   2  Cr., 

of  this  section  and  of  s.  44  (ubi  suj>.)  M.  &  Ros.,  34;    Modhoosvod  u  a,  Dey  v. 

is  the  same,  but  the  illustration  to  s.  45  Bissonauth  J)cy  (1875),    15  13.   L.   K., 

would  seem  more  appropriate  to  s.  44.  3bl  ;    Richardson  v.  Graham  (IiJOS),   1 

3  I.  E.  Act,  s.  48,  and  illustration,  see  K.  B.,  3!)  j    1.  E.  Act,  s.  49,  App.  VII. 

App.  YIL.  *    Ubi  sup.  at  p.  41. 

3  ,b'cc  Oh. 41.  IX,  fart  11,  A. 


s.  51. 
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.  it  be  an  easement  uf  necessity  or  any  other  kind  of  easement, 
revives.1 

I.  E.  Act,  Section  51  of  the  Indian  Easements  Act  deals  with  various 

methods  of  revival.2 

They  may  be  classified  as  follows  : — 

(1)  Revival  of  an  easement  extinguished  under 
section  45  3  by  restoration  within  twenty  years 
of  the  dominant  or  servient  tenement  through 
the  process  of  alluvion — cl.  (a). 

(2)  Revival  of  an  easement  extinguished  under  the 
same  section  by  the  servient  tenement  on  the 
same  site  within  twenty  years- — cl.  (b). 

(o)  Revival  of  an  easement  extinguished  under  the 
same  section  by  the  rebuilding  of  the  dominant 
tenement  on  the  same  site  within  twenty  years  in 
such  a  manner  as  not  to  impose  a  greater  burthen 
on  the  servient  tenement — cl.  (c). 

(4)  Revival  of  an  easement  extinguished  under 
section  46  4  by  the  setting  aside  by  a  decree  of 
a  competent  Court  of  the  grant  or  devise  by 
which  the  unity  of  ownership  was  produced. 

(5)  Revival  of  easement  of  necessity  when  the  unity  of 
ownership  ceases  from  any  other  cause. 

This.,  strictly  speaking,  is  hardly  in  accord  with  the  English 
n  ii\\  which  prefers  the  notion  of  a  fresh  creation  after  extinction 
by  unity  of  seisin  to  that  of  a  revival.5 

((i)  Revival  of  a  suspended  easement  if  the  cause  of 
suspension     is     removed     before     the     right     is 
extinguished  by  non-user  under  section  47. G 
Under     this     paragraph    an    easement    which    has    been 
ii  pended  by  unity  of  possession  revives.7 


1    Vhomaa  v.  Thomaa(  1835), ubiaup. j  &  <s'<<    Holmes   v.    Qoring   (I82J),    2 

Gal    "ii   Easements,  9th   Ed.,  p.    161;  Bing.,  76,  and  Chap.  IX,  Part  II,  A. 

J.  E.  .\ii,  .-.  51,  lit  para.,  App.  Nil.  fi  As  to  thi.s  method  uf  extinction, 

-  Set   App.  VJI.  -  Chap.  IX.  Part  II,  C,  II  (6). 

■  /  bt    a/'.  7  See    illustration    to    the    section, 

1  See  App.  \li.  mil  Chap.  IX,  Part  App.  VII. 

II.   A. 
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Section  50  of  the  Indian  Easements  Act  provides  that  the  I.  E.  Act, 
servient  owner  has  no  right  to  require  that  an  easement  shall ' 
be  continued.1 

Further,  it  negatives  any  right  on  his  part,  notwithstanding  Compensa- 
the  provisions  of  section  26, 2  to    demand  compensation  for  ti^^„J^ 
damage  caused  by  the  extinguishment  or  suspension  of  the  of  easement, 
easement     if     the     dominant     owner    has    given    him    such 
notice    as    will    enable    him,    without    unreasonable    expense, 
to  protect  the  servient  tenement  from  such  damage.     Where 
such  notice  has  not  been  given,  the  servient  owner  will  be 
entitled  to  compensation  for  damage  caused  to  the  servient 
heritage  in  consequence  of  such  extinguishment  or  suspension. 

In  respect  of  the  duty  to  give  notice  and  the  right  to 
compensation  in  default  thereof  the  section  deviates  from  the 
English  law  as  laid  down  in  Mason  v.  The  Shrewsbury  and 
Hereford  Railway  Company.2, 

The  illustration  to  the  section  appears  to  have  been  framed 
on  the  facts  of  that  case. 


1  See  App.  VII  and  this  subject  con- 
sidered in  Chap.  II  and  Chap.  Ill, 
Part  III,  A. 

2  This  section  provides  for  the 
dominant  owner's  liability  for  com- 
pensation arising  from  his  failure  to 
repair  an  artificial  work  on  the  servient 


tenement  by  means  of  which  the  ease- 
ment is  .enjoyed  ;  see  App.  VII  and 
Chap.  VIII,  Part  III. 

3  (1871)  L.  R.,  6  Q.  B.,  578.  See  the 
passage  from  this  case  set  out  in 
Chap.  II. 


P.E. 
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CHAPTEE   XI. 

Disturbance  op  Easements  and  the  Legal  Remedies 
therefor. 


Part   I. — General  principles  relating  to   the    disturbance 
of  Easements. 
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Part  I —  General  Principles  relating  to  the  Disturbance  of 

Easements. 

In  previous  chapters  the  rights  of  dominant  owners  in 
relation  to  the  extent  and  mode  of  enjoyment  of  easements 
have  been  dealt  with.1 

In  the  present  chapter  it  is  proposed  to  consider  the  remedies 
which  the  law  provides  for  the  wrongful  obstruction  of  those 
rights. 

The  determination  of  the  question  as  to  what  amounts 
to  a  wrongful  obstruction  and  how  such  obstruction  is  to 
be  remedied  depends  mainly  on  the  application  of  general 
principles,  though  there  are  certain  rules  which  apply  specially 
to  particular  easements,  and  these  will  be  separately  con- 
sidered. 

For  the  purposes  of  the  present  subject  the  disturbance  of 
an  easement  must  be  taken  to  refer  to  some  act  done  on  the 
servient  tenement  either  by  the  servient  owner  or  occupier, 
or  by  a  licensee  of  the  servient  owner,  or  by  a  trespasser, 
since,  an  easement  being  a  right  in  rem,  whoever  creates  the 
disturbance  is  liable  therefor  to  the  injured  party. 

The  following  matters  have  accordingly  to  be  considered  : — ■ 

(1)  The  nature  of  the  disturbance  or  wrongful  obstruction 

for  which  the  law  provides  a  remedy. 

(2)  The  nature  of  the  remedy  open  to  the  injured  party. 
Disturbance,         ]n  answer  to  the  first  question  as  to  what  will  constitute 

an  actionable  disturbance,  it  may  be  stated  generally — 

First. — The  law  does  not  concern  itself  with  an  obstruc- 
tion which  is  trivial  or  immaterial.2  Ik  minimis  non 
curat  lex. 

Secondly. — The  law  takes  no  note  of  an  obstruction  which 
finds  its  origin  in  the  caprice  or  sentiment  of  the  aggrieved 
party,  <>r  in  any  peculiarity  of  health  or  temperament.3 


1  Chaps,  ill,  IV,  VJII.  ties  referred  to  in  thai  oonnection. 

1  The  oorollary  of  this  proposition  is  J  Set  Gale  on   Basements,  9th  l\\., 

ill.  third  below  itnted  i  w  the  tmfchori-        p.  404. 
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Thirdly. — In  order  to  amount  to  a  disturbance  the  act  or  Substantial 
acts  complained  of  must  have  caused  substantial  damage.1 
Fourthly. — The  condition  of  substantial  damage  is  satisfied — 

(a)  As  regards  easements  of  light  and  air,  by  any  ob- 

struction which  materially  affects  the  comfortable 
or  beneficial  use  or  enjoyment  of  the  dominant 
tenement  or  lessens  its  selling  or  letting  value  2  ; 

(b)  As  regards  easements  of  way  and  easements  in  water, 

by  any  obstruction  or  other  act  which  materially 
interferes  with  the  lawful  enjoyment  of  the  ease- 
ment 3  ; 

(c)  As  regards  easements  of  support   by  a  withdrawal 

of  support  which  substantially  injures  the  dominant 
tenement  4  ;  and 

(d)  Generally,  by  any  invasion  of  the  legal  right  from 

which  substantial  damage  will  be  presumed.5 


1  See  the  cases  cited  in  support  of  the 
fourth  proposition  ;  and  I.  E.  Act,  s.  33, 
first  para.,  App.  VIT. 

2  Back  v.  Stacey  (1826),  2  G.  &  P., 
465  ;  31  R.  R.,  679  ;  Parker  v.  Smith 
(1832),  5  G.  &  P.,  438  ;  38  R.  R.,  828  ; 
Pringle  v.  Wemham  (1836),  7  G.  &  P., 
377  ;  Bagram  v.  Khettranath  Karformah 
(1869),  3  B.  L.  R.,0.  G.  J.,  18;  Kelk  v. 
Pearson  (1871),  L.  R.,  6  Ch.  App.,  809  ; 
City  of  London  Brewery  Co.  v.  Tennant 
(1873),  L.  R.,  9  Gli.  App..  212  ;  Mod- 
Iwosoodun  Dey  v.  Bissonauth  Dey  (1875), 
15  B.  Ir.  R.,  361  ;  Jamnadas  v.  Atmaram 
(1877),  I.  L.  R.,  2  Bom.,  133  ;  Dclhiand 
London  Bank  v.  Hem  Lall  Dull  (1887), 
I.  L.  R.,  11  Cal.,  839  ;  Colls  v.  Home  and 
Colonial  Stores,  Ltd.  (1904),  App.  Cas., 
179  ;  Kine  v.  Jolly  (1905),  1  Ch.;  480, 
502.  503  ;  (1907)  App.  Gas.,  1  ;  Higgins  v. 
Betts  (1905),  2  Ch.,  210;  Anderson  v. 
Haldut  Boy  Chamaria  (1905),  9  Gal. 
W.  N.,  543;  Ankerson  v.  Connelly  (1906), 
2  Ch.,  544  ;  (1907)  1  Ch.,  678  ;  I.  E.  Act, 
s.  33,  Expl.  II  and  III,  App.  VII. 

3  As  to  easements  of  way,  see  2  Roll. 
Abr.  Nusans  G.  pi.  1  ;  Clifford  v.  Hoarc 
(1871),  L.  R.,  9  G.  P.,  362  ;  Toolsccmoney 
Dabcc  v.  Joycsh  Cltundcr  Shaha  (1877), 


1  Cal.  L.  R.,  425  ;  Kicol  v.  Beaumont 
(1884),  50  L.  T.,  112.  As  to  easements 
in  water,  see  Gale,  9th  Ed.,  p.  494  ; 
Ponnusawmi  Terar  v.  Collector  of 
Madura  (1869),  5  Mad.  H.  G.,  6; 
Morgan  v.  Kirby  (1878),  I.  L.  R.,  2  Mad., 
46  ;  Kali  Kissen  Tagorc  v.  Jodoo  Lai 
Mullick  (1879),  5  Cal.  L.  R,  (P.  C), 
97  ;   L.  R.,  6  Ind.  App.,  190. 

4  See  the  cases  cited  hi  note  1  to 
p.  138,  supra,  and  Smith  v.  Thackerah 
(1866),  L.  R.,  1  C.  P.,  564;  Jones  v. 
Pritchard  (1908),  1  Ch.,  630,  637; 
24  Times  L.  R,,  309,  310  ;  I.  E.  Act, 
s.  34,  App.  VII. 

3  Note  to  Mellor  v.  Spateman,  1  Wins. 
Saund.,  3466  ;  1  Notes  to  Saund.,  626  ; 
Bower  v.  Hill  (1835),  1  Bing.  N.  0.,  549 
(555)  ;  1  Scott.,  526  (534)  ;  Harrop  v. 
Hirst  (1868),  L.  R.,  4  Exch.,  43; 
Atty.-Genl.  v.  Conduit  Colliery  Co. 
(1895),  1  Q.  B.  at  pp.  310  et  seq.  ; 
and  see  the  cases  cited  in  note  4  to 
p.  261,  supra,  and  I.  E.  Act,  s.  33, 
Expl.  I,  App.  VII.  In  Harrop  v. 
Hirst,  ubi  sup,,  the  plaintiffs,  together 
with  other  inhabitants  of  a  certain  dis- 
trict, had  hecn  accustomed  to  enjoy 
the  use  of  water  from  a  certain  spo  ut  in 
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Disturbance 
of  accessory 
easements. 


Disturbance 
by  collective 

acts. 


Thorpe  v. 
Brumfitl. 


The  principles  that  apply  to  the  disturbance  of  principal 
easements  apply  also  to  the  disturbance  of  accessory  ease- 
ments.1 

When  the  disturbance  of  an  easement  is  attributable  to 
the  collective  acts  of  a  number  of  persons  the  damage  caused 
thereby  must  be  taken  in  the  aggregate  ;  so  that  none  of  such 
persons  can  sever  in  his  defence  from  the  others  and  plead 
that  the  damage  caused  by  himself  is  inappreciable.2 

The  law  is  clearly  stated  in  Thorpe  v.  Brumfitt  3  by  James, 
L.J.,  who  says  :  "  Then  it  was  said  that  the  plaintiff  alleges 
"  an  obstruction  caused  by  several  persons  acting  indepen- 
"  dently  of  each  other,  and  does  not  shew  what  share  each 
"  had  in  causing  it.  It  is  probably  impossible  for  a  person  in 
"  the  plaintiff's  position  to  shew  this.  Nor  do  I  think  it 
"  necessary  that  he  should  shew  it.     The  amount  of  obstruction 


a  highway  for  domestic  purposes.  The 
defendant  abstracted  water  in  such 
quantities  from  the  stream  from  which 
the  spout  was  supplied  as  to  render 
what  water  remained  insufficient  for  the 
requirements  of  the  district.  It  was 
held  that,  though  there  was  no  proof  of 
personal  or  particular  actual  damage, 
the  action  was  maintainable  upon  the 
principle  that  the  act  of  the  defendant, 
n  repeated,  might  furnish  evidence  of  a 
right  in  derogation  of  the  plaintiffs' 
right.  Kelly,  C.B.,  observed:  "It  is 
"conceded  that  any  inhabitant  who 
'■  had  Buffered  actual  damage  from  want 
•'  of  water  euiild  maintain  an  action  for 
"  tlie  iri  jury  done  him.      But  that  actual 

damage  i.^  nol  in  such  a  case  a  neces- 

"  nary  ingredient,  is  established  by  t  lie 

•  ited  by  my  Brother  Martin 

"  from  l  Win-.  Saunders,  346  (a)  in  the 

ll'ile    to    Millar    V.    ,S/»ltCWUU,    win   I.      II 

laid  d'.u n  thai   a  commoner  maj 

have  an  act  i' in  on  i  be  case  u  h  bout 

"  proving  any  specific  injury  to  himself 

"again  I  b  pi  rson  wrongfully  depasture 

inj.'  rat  tie  "ii   i  be  common,  and   i  be 

"  .iiit  h'a    obsei  \  e. ,  :     '  The  law    run    id  61 

thai  i  be  right  <>i  the  commoner  i  * 
injuri  d  bj  inli  an  aci ,  ami  i  herefore 
allow  him  to  bring  un  aci  Ion  tor  it  to 


"  '  prevent  a  wrong -doer  from  gaining 
'  '  a  right  by  repeated  acts  of  encroach- 
"  '  ment.  For  wherever  any  act  injures 
"  '  another's  right,  and  would  be 
'  '  evidence  hi  future  in  favour  of  the 
"  '  wrong-doer,  an  action  may  bo  rnaiii- 
"  '  tained  for  an  invasion  of  the  right 
'  '  without  proof  of  any  specific  injury.' 
"  The  proposition  there  laid  down 
"  amounts  to  this,  that  whenever  one 
'•  man  does  an  act  which,  if  repeated, 
"  would  operate  in  derogation  of  the 
"  right  of  another,  he  is  liable  to  an 
"action  without  particular  damage  at 
"  t  lie  suit  of  a  person  whose  right  may 

be  affected."  On  the  same  principle, 
whore  a  right  to  support  exists,  an 
action  is  maintainable  for  a  removal 
of  the  supporl  causing  substantial  sub- 
sidence even  though  unaccompanied  by 
prot  ed  pecuniary  damage,  Afty.-Genl.  v. 
Conduit  Colliery  Co.,  ubi  sup. 

1  See  Chap.  VIII,  Part  II,  and  1.  E3. 
Act,  s.  33;  Gale  on  Basements,  9th  Ed., 
p.  -H'J. 

'  Thorpe  v.  Brumfitt  (1873),  L.  R.,  8 
<'h.  App.,  660;  Chunder  Coomar 
Mookerji  \ .  Koylash  Chunder  Sett  (1881), 
I.  L.  i:.,  7  CaL,  665;  Lambton  v. 
U.I//.  I,  i  1894),  3  eh.  I).,  103. 

3  Ubi  ttuji.  at  p.  05ti. 
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"  caused  by  any  one  of  fchem  might  not,  if  it  stood  alone, 
"  bo  sufficient  to  give  any  ground  of  complaint,  though  the 
"  amount  caused  by  thorn  all  may  be  a  serious  injury.  Sup- 
"  poso  one  person  leaves  a  wheel-barrow  standing  on  a  way, 
"  that  may  cause  no  appreciable  inconvenience,  but  if  a  hundred 
"  do  so,  that  may  cause  a  serious  inconvenience,  which  a  person 
"  entitled  to  a  use  of  the  wray  has  a  right  to  prevent  ;  and  it 
"  is  no  defence  to  any  one  person  among  the  hundred  to  say 
"  that  what  he  does  causes  of  itself  no  damage  to  the  com- 
"  plainant." 

A  remedy  for  disturbance  exists  as  much  against  Govern-  Remedy 
ment  as  against  a  private  individual.1  Government. 

In  a  suit  relating  to  the  disturbance  of  an  easement,  it  lies  Burthen  of 
on  the  plaintiff  to  prove  his  title  to  the  particular  easement  if  P1"00*- 
the  same  is  disputed.2 

The   remedies  for   the   disturbance   of   an   easement   may  Classification 
conveniently  be  classified  as  follows  :—  °  remedies- 

(1)  Eemedy  without  the  intervention  of  the  Court,   by 

act  of  the  injured  party  abating  the  disturbance. 

(2)  Eemedy  with  the  intervention  of  the  Court,  by  suit. 

Part  II. — Remedy  of  abatement  by  act  of  injured  party. 

In  former  times,  a  party  injured  by  the  disturbance  of  his 
easement  was  on  occasion  permitted  by  the  law  to  obtain 
redress  by  his  own  act.3 

Thus,  in  Bex  v.  Roseivell,*  it  was  resolved  :    "  If  H  builds  Rex  v. 
"  a  house  so  near  him  that  it  stops  my  light,  or  shoots  the  Eo6ewe  • 
"  water  upon  my  house,  or  is  in  any  other  way  a  nuisance  to 
"  me,  I  may  enter  upon  the  owner's  soil  and  pull  it  down." 


1  Ponnuadwmi  Tevar  v.  Collector  of  I.  L.  R.,  11  Cal.,  52.  See  also  Wright  v. 
Madura  (1S69),  5  Mad.  H.  (J.,  6;  First  Howard  (1823),  1  Sim.  &  St.,  190;  2  t 
Assistant  Collector  of  Nasik  v.  Shamji  R.  R.,  169;  Khoda  Btix  v.  Shaikh 
Daarath  PatU  (1878),  I.  L.  R,,  7  Bom.,  Tazaddin  (1904),  S  Gal.  W.  N.,  359,  and 
209.  the  cases  cited  in  note  2  to  p.  263,  supra. 

2  Onraet  v.  Kishen  Soondaree  Doascc  3  See  Gale  on  Easements,  9th  Ed., 
(1871),    15    W.    R.,    S3;    llari   Mohun  pp.  499  et  seq. 

Thakoor    v.    Kissen    Sundari     (18S4),  i  (1699)  Salkeld,  459. 
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Raikes  v.  So  in  Baikes  v.  Toicnscnd  l  it  was  held  that,  if  a  man  in 

his  own  soil  erects  a  thing  which  is  a  nuisance  to  another, 
as  by  stopping  a  rivulet,  and  so  diminishing  the  water  used 
by  him  for  his  cattle,  the  party  injured  may  enter  on  the 
soil  of  the  other  and  abate  the  nuisance,  and  justify  the 
trespass. 
.Not  favoured  But  in  modern  times  this  method  of  redress  has  not  found 
moderntimes.  favour  in  England,  as  being  one  which  is  opposed  to  the  spirit 

and  principles  of  the  English  law. 
l{y&  v.  Thus,   in   Hyde   v.    Graham?   Pollock,    C.B.,    said  :     "  No 

"  doubt  in  Blackstone's  Commentaries  some  instances  are 
"  given  where  a  person  is  allowed  to  obtain  redress  by  his  own 
"  act,  as  well  as  by  operation  of  law,  but  the  occasions  are 
"  very  few,  and  they  might  constantly  lead  to  breaches  of  the 
"  peace,  for  if  a  man  has  a  right  to  remove  a  gate  placed  across 
"  the  land  of  another,  he  would  have  a  right  to  do  it  even 
"  though  the  owner  was  there  and  forbade  him.  The  law  of 
"  England  appears  to  me,  both  in  spirit  and  on  principle,  to 
"  prevent  persons  from  redressing  their  grievances  by  their 
"  own  act." 

So,  too,  in  England,  in  former  times,  an  individual  .might 
abate  a  public  nuisance  and,  apparently,  was  not  recmired  to 
exercise  (lie  same  degree  of  care  as  in  a  private  nuisance.3 

But  here,   again,  the  modern  tendency  has  been  to  dis- 
courage abatement  by  individuals.4 
in  India  In  India,  outside  the  Indian  Easements  Act,  the  remedy  of 

recognised  abatement  by  (he  act  of  the  injured  party  appears  to  have 
outside  I.E.  been  recognised,5  but  it  is  expressly  prohibited  by  the  Indian 
Rejected  by  Easements  Act,6  and  appears  to  be  open  to  at  least  as  much 
'•  lv  A'f-        objection  in  India  generally  as  in  England.7 


'  (1804)  2  Smith,  9.  5  Sheikh  Monoour  Hoasein  v.  Kanhya 

(1862)  1 H.  &  C.  at  p.  598.     And  ace  l.«l   (1865),    :J   W.   R.,   218;    Chunder 

ill'    observations  in  Qoddard  on  Ease-  Coomar   Mookerfi  v.    Koylaeh  Chunder 

mente,  7th  Ed.,  \>.  .*.or,,  citing  Hyde  v.  Sett  (1881),  I.  L.  R.,  7  Cal.,  t>(>.r>  (<>73). 

Graham.  •  S.  36,  see  App.  VII. 

ill  ,  ubiaup.  al  p.  502.  '  Aa  being  an  encouragement  to  riot 

*  8e*  '  ''Dii/,  in  a  Dovyav,  Lloyd  (1901),  and  trespass,  eee  Gazette  of  India,  July  to 

.'  Oh.    518.  Deo.,  Part  V,  p.  478. 
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The  abatement  should  be  effected  with  reasonable  care  not  Abatement 

.  , ,  ,  how  to  be 

to  cause  more  damage  than  necessary.1  effected. 

Demand  previous  to  abatement  is  unnecessary  except  where 
the  cause  of  disturbance  cannot  be  removed  without  trespassing 
on  the  servient  tenement,2  and  the  tenement  is  in  actual  occu- 
pation of  the  owner,3  so  that  an  abatement  without  notice  is 
likely  to  cause  a  breach  of  the  peace,  or  where  it  has  passed 
into  new  hands  since  the  doing  of  the  act  causing  the  distur- 
bance.4 

And  demand  may  also  be  made  either  on  the  lessor  or 
lessee  of  the  servient  tenement.5 


Part  III. — Remedy  by  Suit. 

If  the  injured  party  desires  to  obtain  relief  for  the  dis- 
turbance of  an  easement  otherwise  than  by  personal  redress, 
he  must  seek  the  intervention  of  the  Court  by  suit. 

The  first  question,  therefore,  that  arises  is  what  persons 
are  entitled  to  sue  for  the  disturbance  of  an  easement. 

(1)  Who  may  Sue. 

Inasmuch  as  an  easement  is  a  right  appurtenant  to  land,  Owner  or 
and  a  right  in  rem,  the  party  in  possession  of  the  dominant  ^nXaiit0* 
tenement,   whether   as   owner   or  occupier,   may  sue   for   the  tenement, 
disturbance   of   the   right,    even   though   such   disturbance   is 
only  of  a  temporary  character.6 

Further,  under  certain  conditions,  a  reversioner  of  the  Reversioner, 
dominant  tenement  may  also  maintain  an  action  for  the  certahi  con- 
disturbance  of  an  easement.  ditions. 

The  fulfilment  of  these  conditions  depends  on  the  nature 
of  the  act  causing  the  disturbance,  and  the  real  foundation  of 
the  right  to  sue  is  some  act  either  necessarily  injurious  to  the 


1  See  Gale  on  Easements,   9th  Ed.,  5  Ibid. 

p.  502,  and  see  supra,  p.  230  (h),  note  5.  6  See  Gale,  itbifup.  at  p.  504  ;    I.  E. 

2  Gale,  ubi  sup.  Act,  ss.  4  and  32,  App.  VII  ;  Kundan  v. 
s  Ibid.  Bidhi  Chand  (1907),  29  All.,  64. 

*  Ibid. 


(     602    ) 

reversion,  or  of  so  permanent  a  character  as  possibly  to  injure 
the  reversion,  by  operating  in  denial  of  the  right.1 

Thus,  the  erection  of  a  roof  with  eaves  from  which  water 
was  discharged  through  a  spout  on  to  the  reversioner's  premises,2 
the  locking,  chaining,  and  fastening  of  a  gate  across  a  way,3 
and  the  erection  of  a  hoarding  near  windows  whereby  the  light 
and  air  were  prevented  from  entering  and  the  house  rendered 
unlit  for  habitation,4  have  all  been  held  to  be  acts  of  disturbance 
for  which  a  reversioner  may  sue. 

But  a  single  temporary  act,  such  as  a  mere  trespass  con- 
sisting in  another's  entering  upon  the  reversioner's  land  even 
though  accompanied  by  a  claim  of  right,  does  not  give  the 
reversioner  a  right  of  action.5 
Bower  v.  Hill.  In  Bower  v.  Hill  6  Tindall,  C.J.,  said  :  "  The  right  of  the 
"  plaintiff  to  this  way  is  injured,  if  there  is  an  obstruction  in 
"  its  nature  permanent.  If  acquiesced  in  for  twenty  years, 
"  it  would  become  evidence  of  a  renunciation  and  abandon- 
"  ment  of  the  right  of  way.  That  is  the  ground  upon  which 
"  a  reversioner  is  allowed  to  bring  his  action  for  an  obstruc- 
"  tion,  apparently  permanent,  to  lights  and  other  easements 
"■  which  belong  to  the  premises  :  Jesser  v.  Gifford."  7 

In  Kidgill  v.  Moor,8  on  a  motion  in  arrest  of  judgment, 
Cresswell,  J.,  said  :  "  Jackson  v.  Pesked  decides  that  a  declara- 
"  I  i<>ii  of  this  sort  is  insufficient,  unless  it  contains  an  averment 
"  that  the  acts  charged  injured  the  plaintiff's  reversionary 
"  interest.  That  case,  however,  impliedly  recognises  the 
validity  of  a  declaration  which  contains  such  an  averment, 
"  and   slates   facts   which   may   or  may  not   amount  to  such 


1  Jackson  v.  Peaked  (1813),  1  Maule  London    Electric    Lighting   Co.    (1895), 

&   Bel,    I't.    I.    284;   Alston  v.   Scales  1  Ch.,  287,  317,  318. 

(Is.'Jl'j,   it   Bing.,   .'!  ;    'Baxter  \.   'I'm/lor  -  Tucker  v.  Newman,  ubi  sup. 

(1832),  I  B,  a    \,|.,  72  ;   Bower  v.  Hilt,  :'  Kidgill  v.  Moor,  ubi  <;«/<. 

I  Bing.    v   <'.,   .".lit  (r>r,r>)  ;     i   Scott.,  *  Metropolitan  Association  v.  1'cicli, 
526  (■.::!):    Tucker  v.  Newman  (1830),  ubi  sup. 

II  A.  ,v  I':.,  in  ;  Kidgill  v.  Moor  \  1 880),  6  Baxter  v.  Taylor,  ubi  sup. 

0  C    B.,  364;    Sampson  v.   Hoddinott  °  (1836)    I    Bing.  N.  0.,  540  (555); 

1 1867),  I  «'.  B.  N.  8.,  690  1    Metropolitan  I  Soott.,  526  (534). 

ation  v.  Vetch  (1868),  .'<  ('.  I'..  N.  7   1 7 »17 >   I  Burr.,  2141. 

s.,   ..u!;  and   see  sh<//ir  v.   OUy  "J  8  (1H50)  o  C.  15.,  :;oi  (370). 


Moor. 
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"  injury  of  the  reversion.  Here  the  declaration  alleges  certain 
"  things  to  have  been  done  by  the  defendant  so  as  to  occasion 
"  injury  to  the  plaintiff's  reversionary  interest.  I  agree  with 
,;  my  brother  Maule  that  that  is  an  allegation  of  fact,  and 
"  that  we  must  take  it  to  have  been  proved  if  the  facts  stated 
"  could  so  operate.  It  is  impossible  to  state  that  a  gate  may 
"  not  be  so  fastened  as  to  enure  as  an  injury  to  the  reversion." 

In   The  Metropolitan  Association  v.   Petch,1   Williams,   J.,  Th<i  Meiro- 
said  :    "The   simple   question,   therefore,   which  we  have  to  Poll{an  Ass°- 

...  ciahon  v. 

decide,  is,  whether  upon  this  declaration  we  can  see  that  petch. 
"it  is  impossible  that  the  hoarding  can  be  otherwise  than  a 
"  temporary  structure,  and  so  not  injurious  to  the  reversion. 
"If  at  the  trial  it  appears  that  the  thing  complained  of  is  of 
"  a  mere  transitory  character,  the  jury  will  come  to  the  con- 
"  elusion  that  it  is  not  such  an  injury  as  to  entitle  the  plaintiffs 
"  to  maintain  the  action.  But  it  may  be  that  this  hoarding 
"  may  have  been  kept  up  in  denial  of  the  right  of  the  plaintiffs 
"  to  the  windows  in  question  ;  in  which  case,  if  acquiesced 
"  in  by  the  plaintiffs  for  any  length  of  time,  it  might  furnish 
"  a  serious  body  of  evidence  against  them  if  ever  their  right 
"  should  come  to  be  contested."  Later,  in  his  judgment,  the 
same  Judge  said  2  :  "  Then  there  is  the  case  of  Kidgill  v.  Moor, 
"  which  appears  to  me  completely  to  govern  the  present  case. 
"  There,  a  declaration  in  case  by  a  reversioner  alleged  that  the 
"  plaintiff  was  entitled  to  a  right  of  way  for  his  tenants  over 
"  a  certain  close  of  the  defendant,  and  charged  that  the  de- 
"  fendant  wrongfully  locked,  chained,  shut,  and  fastened  a 
"  certain  gate  standing  in  and  across  the  way,  and  wrongfully 
"  kept  the  same  so  locked,  etc.,  and  thereby  obstructed  the 
"  way  ;  and  that  by  means  of  the  premises,  the  plaintiff  was 
"  injured  in  his  reversionary  estate  ;  and  it  was  held,  on  motion 
"  in  arrest  of  judgment,  that  the  declaration  was  sufficient, 
"  inasmuch  as  such  an  obstruction  might  occasion  injury  to 
'"  the  reversion,  and  it  must  be  assumed,  after  verdict,  that 
"  evidence  to  that  effect  had  been  given.     There  is  no  distinction 


1  (IS5S)  5  O.  li.  N.  S.,  501  (510).  -  Ibid,  at  p.  513. 
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"  now  between  the  construction  of  a  declaration  before  and 
"  after  verdict.  The  obstruction  here  complained  of  may 
"  be  an  injury  to  the  plaintiff's  reversionary  interest,  and 
"  therefore  we  cannot  consistently  with  the  authorities  hold 
"  the  declaration  to  be  insufficient." 

(2)  Who   are  liable  to  be  sued. 

An  easement  being  a  right  in  rem,  it  follows  that  any  one 
creating  the  disturbance  is  liable  therefor,  whether  he  be  the 
owner  or  occupier  of  the  servient  tenement  or  not. 
Enumeration       So  long  as  the  disturbance  continues  the  person  or  persons 
liable^0  a^  wnose  direction  it  was  created,  the  person  or  persons  actually 

creating  it,  and  the  person  or  persons  who  are  responsible  for 
its  continuance  are  all  equally  liable.1 

Thus,  the  principal  ordering  the  creation  of  the  disturbance, 
and  the  servants  or  agents  actually  concerned  in  its  creation,2 
the  landlord  responsible  for  the  creation  of  the  disturbance 
and  the  tenant  responsible  for  its  continuance,3  or  similarly 
any  grantor  and  grantee,  or  devisor  and  devisee,4  are  each 
and  all  liable  to  be  sued  for  the  disturbance. 
Thomson  v.  In   Thompson   v.    Gibson,5   the   defendants   had   erected   a 

building  which  was,  and  continued  to  be,  a  nuisance  to  the 
plaintiff's  market  by  excluding  the  public  from  a  part  of  the 
space  on  which  the  market  was  held.  The  building  had  been 
erected  under  the  superintendence  and  direction  of  the  de- 
fendants, not  on  their  land,  but  on  land  belonging  to  the 
Corporation  <>f  Kendal,  of  which  they  were  members. 


Gibson. 


1  S'Hii'   \.  Barwish  (1610),  Oro.  Jac,  for  disturbance   against  an  adjoining 

i'.;i  ;    Roaewell  v.  Pryor  (I7oj),  2  Salic,  owner  and  his  builder,  the  latter  may  on 

160;   1  Ld.  Kiiym.,  713  ;  Stone  v.  Cart-  reasonable    grounds    sever    from    the 

u/right  (I7!if»),  <i  T.  I:.,  HI  j    Wilson  v.  former  in  liis  defence  and,  where  ho  is 

Peto  (1821),  6  M ■<•.  17  ;   Thompson  v.  entitled  to  a  complete  indemnity  from 

a  (1841),  7  M.  iV  \V..   I5(i  ;    llrodrr  his  employer,  ho  may  further  get  his 

V.  Siiillnril  (1876),  2  Ch.  D.,  692  j   .links  Bolicitor    and    client    costs    from    him, 

v.   I  '  r.,n,,f  Olifden  (1897),  l  Ch.,  694.  Bornv.  Turner,  ubi  sup. 

And    ee  further  supra,  Chap.  IV,  Part  I,  :|  Itoxciccll  v.  1'ryor  ;   Hauler  v.  Sail- 

\.  p.  I !''.».  lunl,  ubi  sup. 

-  Stone v, Cartwright ;  Wilson  *.  Peto;  1  Some  v.   Barwish  ;    Jails  \.    Vis* 

Thompson  •■  ■  Qibson,  ubi  sup.  ;   l'">ni  v.  count  Clifden,  iiJii.su/'. 

I    rner  (1900),  2  Ch.,  211.     In  an  action  '-  (1811)  7  M.  &  W.,  450. 
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The  defendants  contended  that  they  were  not,  liable  for 
the  continuance  of  the  nuisance,  that  they  were  distinct  persons 
from  the  Corporation,  and  that  though  they  were  guilty  of 
having  erected  the  nuisance,  they  could  not  be  regarded  as 
having  continued  it,  inasmuch  as  they  were  not  in  possession 
of,  or  interested  in,  the  soil  on  which  the  building  had  been 
erected. 

The  Court  discharged  the  rule  nisi  granted  to  enter  a 
non-suit. 

In  delivering  the  judgment  of  the  Court,  Baron  Parke 
said  l  :  "If  they,"  meaning  the  defendants,  "  are  considered 
"  merely  as  servants  of  the  Corporation,  they  would  he  liable, 
"  just  as  the  servant  or  the  individual  is,  if  he  is  actually 
"  concerned  in  erecting  a  nuisance  ;  Wilson  v.  Peto  :  and  as 
"  they  would  clearly  have  been  responsible  to  the  then  owner 
"  of  the  market  for  the  immediate  consequences  of  their 
"  wrongful  act,  how  can  their  liability  be  confined  to  the 
"  injury  by  the  interruption  of  the  first  market,  or  what  other 
"  limit  can  be  assigned  to  their  responsibility  other  than  the 
"  continuance  of  the  injury  itself  ?  Is  he,  who  originally 
"  erects  a  wall  by  which  ancient  lights  are  obstructed,  to  pay 
"  damage  for  the  loss  of  the  light  for  the  first  day  only  ?  or 
"  does  he  not  continue  liable  so  long  as  the  consequences  of 
"  his  own  wrongful  act  continue,  and  bound  to  pay  damages 
"  for  the  whole  time  ?  .  .  ." 

"  In   the  case  of   Bosewell  v.  Pry  or,  which  was  an  action 

"  against  the  defendant,  who  erected  an  obstruction  to  the 

"  ancient  lights  of  the  plaintiffs,  and  then  aliened,  Lord  Holt 

"  lays  it  down,  '  that  it  is  a  fundamental  principle  in  law  and 

'  reason,  that  he  that  does  the  first  wrong  shall  answer  for 

'  all  consequential  damages,  and  here,'  he  says,. '  the  original 

'  creation  does  influence  the  continuance,  and  it  remains  a 

'  continuance  from  the  very  erection,  and  by  the  erection, 

'  till  it  be  abated,'  and  he  adds,  '  that  it  shall  not  be  in  his 

'  power  to  discharge  himself  by  granting  it  over.'  ..." 


1  (1S41)  7  M.  &  W.  at  p.  460. 
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Untenable 

pleas. 


Joinder  of 
parties. 


Request  to 
remove  dis- 
turbance, 
n  Inn  to  be 
made. 


Landlord 
m  hen  not 
liable. 

1  ials  of 
liability. 


"  It  was  also  said  that  the  defendants  could  not  now 
"  remove  the  nuisance  themselves,  without  being  guilty  of  a 
"  trespass  to  the  Corporation,  and  that  it  would  be  hard  to 
"  make  them  liable.  But  that  is  a  consequence  of  their  own 
"  original  wrong  ;  and  they  cannot  be  permitted  to  excuse 
"  themselves  from  paying  damages  for  the  injury  it  causes, 
"  by  shewing  their  inability  to  remove  it,  without  exposing 
"  themselves  to  another  action." 

This  case  shews  that  in  an  action  for  a  disturbance  for 
which  the  defendant  is  responsible  it  is  no  answer  on  his 
part  to  say  that  he  is  not  in  possession  of,  or  interested  in,  the 
servient  tenement,  and  that  he  cannot  remove  the  disturbance 
himself  without  being  guilty  of  a  trespass. 

The  person  or  persons  at  whose  direction  the  disturbance 
is  created  and  the  person  or  persons  actually  concerned  in 
creating  it  may  be  joined  as  co-defendants,  or  an  action  can 
be  brought  at  option  against  either  of  them.1 

The  same  rule  applies  to  the  author  of  the  disturbance  and 
the  person  continuing  it.2 

Where  the  party  sued  is  not  the  original  creator  of  the 
disturbance  a  request  should  be  made  to  him  to  remove  the 
disturbance  before  the  action  is  brought.3 

If  such  request  is  made  to  the  party  in  possession  it  will 
bo  sufficient  to  found  the  action  even  though  such  party  be 
the  lessee  only  of  the  original  creator  of  the  disturbance.4 

A  landlord  is  not  liable  if  the  disturbance  occurs  for  the 
first  time  during  the  tenancy  unless  it  was  created  with  his 
authority.5 

In  every  case  the  defendant  must  be  shewn  to  be  respon- 
sible tor  tlic  creation  of  the  disturbance  or  its  continuance  and 
tn  have  tin-  power  to  abate  it. 


1  Stone  v.  Oartwrighi  (1796),  C  T.  H.,        Saillard  (1876),  2  Ch.  D.,  692 


411  ;  WiUon  v.  I'elo  (1821),  6  Mooro, 
■17;  Thompson  \.  Qibeon  (1841),  7  M. 
A  U..  156. 

-  8onu  ■. .  Barwiah  (1610),  Cro.  Jao„ 
23]  ;  /.'..  eweU  v.  Pryor  (1702),  2  Balk., 
160  ,     I    l.<l     Roym.,   713  ;    Broder   v. 


3  Penruddock'a  cast?  (1698),  5  Rep. 
101  ;    Gale   on    Basements,   9th    Ed. 

p.    OIL'. 

4  Brent  v.  U,nl<l<>n  (1U2U),  (Jro.  Jac.: 
.r,:,.'i  ;   ( lale,  ubi  sup. 

i  lale,  "'"'  ■•"/'-  al  pp.  513,  514;. 


(     607     ) 

Thus,  it  appears  that  a  tenant  for  years  who  occupies  a 
house  erected  by  his  landlord  which  obstructs  another's  light 
and  air,  is  not  liable  for  the  continuance  of  the  nuisance 
provided  he  does  no  other  act  to  prejudice  the  dominant 
owner  or  occupier  besides  inhabiting  the  house,  since  he  has 
no  authority  to  abate  the  nuisance.1 

Similarly,  if  the  servient  tenement  is  held  under  a  repair- 
ing lease,  and  the  disturbance  is  caused  by  the  tenant's  failure 
to  repair,  the  landlord  is  not  liable.2 

Although  before  a  prescriptive  right  is  required  there  is  no  Remedy 
cause  of  action  against  the  owner  of  the  servient  tenement  or  ^r^-doer 
his  licensee  for  disturbance  of  the  incomplete  right,  except  on  before  pre- 

-,n  i-  o   •,  ,1     ,    ,t  •  i     scriptive right 

the  ground  of  negligence,3  it  appears  that  there  is  a  remedy  acquired, 
against  a  trespasser  or  wrong-doer  who  is  guilty  of  such  dis- 
turbance. 

Thus  the  de  facto  support  of  a  house  by  the  soil  of  a  neigh- 
bour is  sufficient  title  against  any  one  but  that  neighbour,  or 
one  claiming  through  him.4 

"  Just  as  one  who  should  prop  his  house  up  by  a  shore 
"  resting  on  his  neighbour's  ground,  would  have  a  right  of 
"  action  against  a  stranger,  who,  by  removing  it,  causes  the 
"  house  to  fall  ;  but  none  against  his  neighbour,  or  one 
"  authorised  by  the  neighbour  to  do  so,  if  he  took  it  away 
"  and  caused  the  same  damage."  5 

Similarly  the  obstruction  of  light  and  air  before  the 
acquisition  of  the  prescriptive  right  may  be  actionable  if 
caused  by  a  trespasser.6 

The  question  of  the  responsibility  of  a  servient  owner  or 
occupier  for  the  negligence  or  wrongful  act  of  the  contractor 
employed  by  him  has  already  been  considered  in  connection 
with  the  doctrine  of  negligence.7 

1  Ryppon  v.  Bowles  (1615),  Cro.  Jac,  782  •  Bibby  v.  Carter  (1859),  4  H.  &  N., 
373.    "  153;   28  L.  J.  Exeh.,  1X2. 

2  Qwinnell  v.  Earner  (1875),  L.  R.,  10  6  Jeffries  v.  Williams,  per  Parke,  B., 
C.  P.,  658.  ubi  sup.  at  p.  800. 

3  As  in  the  case  of  support,  see  supra,  6  Dhuman  Khan  v.  Muhammad  Khan 
pp.  173  et  seq.  (1896),  I.  L.  R.,  19  All.,  153. 

4  Jeffries  v.  Williams  (1850),  5  Exch.,  7  See  supra,  p.  181. 
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(3)  The  Pleadings. 

General  rules.  As  an  easement  is  not  one  of  the  ordinary  rights  of  owner- 
ship, it  is  necessary  that  either  party  claiming  or  relying  on 
an  easement  should  plead  the  nature  of  his  title  thereto  so 
as  clearly  to  shew  the  origin  of  the  right,  whether  it  arise  hy 
statutory  prescription,  or  express  or  implied  grant,  or  the  old 
common  law  method  of  a  lost  grant.1 

When  an  easement  is  claimed  or  pleaded  by  prescription, 
and  there  is  any  danger  of  the  prescriptive  title  failing  to  meet  the 
requirements  of  sub-sections  (1)  and  (2)  of  section  26  of  the  Indian 
Limitation  Act,2  or  of  the  corresponding  provisions  of  section  15 
of  the  Indian  Easements  Act,3  it  is  expedient  to  rely  also  on 
the  common  law  method  of  acquisition,  so  that  if  the  claim  or 
plea  fail  in  the  one  respect  it  may  be  saved  in  the  other,  for 
it  will  be  remembered  that  in  India,  as  in  England,  the 
common  law  method  of  acquisition  is  as  available  as  the 
statutory.4 

In  every  case  the  statement  of  the  title  should  be  exact.5 
The  nature  of  the  disturbance  should  be  clearly  stated,  and 
the  obstruction  should  be  of  that  in  which  the  right  is 
asserted.  Thus,  where  a  plaintiff  alleged  a  right  to  the  use 
of  a  cistern  and  that  the  defendant  had  fastened  up  a  door 
and  doorway  leading  to  the  cistern  and  thereby  prevented 
the  plaintiff  from  having  access  to  the  cistern,  it  was  held 
that  the  declaration  was  bad  for  not  shewing  a  right  to  use 
the  door.0 

The  proof  of  an  easement  larger  than  the  easement  alleged 


1  Harris  v.  Jenkins  (1882),  22  Ch.  D.,  i  See  supra,  pp.   45,  462,  403,  466, 

•i.sl  ;    62  L.  J.  Oli..   H7  ;   Speckling  v.  467,  and  Bullen  and  Leake,  Proc.  of 

Fitzpatricl    (1888),    38    Ch.    J).,    410;  Pleading,  7th  Ed.,  pp.  349,  856  et  seq. 

.os  L.  J.  Ch.,  130  ;    Bullen  and  Leake,  5  Fentvman  v.  Smith  (1803),  4  East., 

Prec.  of  Pleading,  7th   Ed.,  pp.  274,  107;     WhaUy  v.  Laing  (1857),  2  H. 

361,    s;",»;   ct  eeq.i    and   see    Notes   t<>  &  N.,  476;    in  error  27  L.  J.  Exch., 

Ppmfrel  v.  Eicrojt,  1  Wnos.  Baund.  al  422;  Te&fcutt v. Setty (1837), 6 Ad. &E., 

]».  671.  786. 

-  See  App.  IV.  i;  Tebbutt  v.  Selby,  ubi  sup. 

■'  Set  \|.]>.  VII. 
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but  not  different  in  kind,  is  not  such  a  variance  as  is  fatal  to 
the  case  set  up.1 

The  right  claimed  must  not  be  larger  than  the  right  proved, 
but  if  the  right  claimed  is  divisible,  such  portion  thereof  as  is 
proved  may  be  decreed.  Thus,  if  a  man  claim  a  right  of  ferry 
from  one  place  to  another,  and  then  again  to  another  place, 
and  prove  the  right  only  for  the  latter  distance,  he  may  have 
a  decree  to  that  extent.2 

But  if  a  party  claims  the  right  to  do  a  particular  thing 
by  virtue  of  a  right  of  ownership  of  land  itself  and  fails,  he 
cannot  turn  round  afterwards  and  in  a  second  suit  claim  the 
right  to  do  the  same  thing  by  virtue  of  an  easement.3  For  a 
claim  to  ownership  of  land  is  quite  inconsistent  with  a  claim 
of  easement  over  it.4 

Ho,  too,  there  cannot  be,  in  respect  of  the  same  land,  a 
simultaneous  claim  to  the  ownership  of  the  land  and  to  an 
easement  over  it.5 

But  there  would  be  no  objection  to  a  claim  in  the  alterna- 
tive and  to  the  establishment  of  either  right  provided  the 
other  were  abandoned.6 

In  claiming  or  pleading  a  title  under  the  Indian  Limita- 
tion Act  or  the  Indian  Easements  Act,  there  should  be  a 
specific  allegation  of  the  acquisition  of  the  easement  in  accord- 
ance with  the  requirements  of  either  enactment.7 

The  defendant  in  an  action  for  the  obstruction  of  an  ease- 
ment must,  where  the  allegation  of  such  right  is  disputed, 
expressly  deny,  or  state  thai  he  does  not  admit,  the  allegation.8 

80,  too,  the  possession  of  the  plaintiff  where  he  claims  in 

1  Duncan  v.  Louch  (1845),  6  Q.  B.,         34  Cal.,  51. 

004.  6  Ibid.,  overruling  Bijoy  Keshuh  Roy 

2  Giles  v.   Groves  (184S),    12  Q.   B.,  v.  Obhoy  Churn  Ghose  (1871),  16  W.  R., 
721.  198.     And    see    Konda    v.    Ramasami 

3  Chunilal   Fulchand   v.    Mangaldas  (1914-15),  I.  L.  R.,  38  Mad.,  1. 
Qovardhandas  ( I S 9 1 ) ,  I.  L.  R.,  16  Bom.,  7  For  the  method  of  acquisition  under 
592.  these  Acts,  see  Indian  Limitation  Act, 

4  Sham    Chum    Auddy    v.    Tariney  IX  of  1908,  s.  26  (1)  and  (2).  A  pp.  I  V. 
Ghvm  Banerjee  (1876),  25  W.  R.,  228  ;  I.  E.  Act,  s.  15,  App.  VIL 

I.  L.  R.,  1  Cal.,  422.  8   Rullen  and  Leake,  Free  of  Plead- 

8  Narendru    Nath    Barari    v.    Abhoy  ing,  7th  Ed.,  pp.  781,  830,  856  el  seq., 

Charan  Chattopadhya  (1907),  I.  L.  R.,  859. 

P.E.  39 
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right  of  possession,  or  of  his  property  in  the  reversion  if  he 
sues  as  reversioner,  should  be  expressly  denied.1 

Easements  of         In  claiming  an  easement  of  light  and  air  by  prescription, 

light  and  air.  ^  allegation  that  the  windows  in  respect  of  which  the  right 
is  claimed  are  "  ancient  lights  "  may  be  sufficient,  but  in  order 
to  avoid  any  risk  of  the  pleading  being  adjudged  as  embarras- 
sing to  the  other  party  it  is  desirable  specifically  to  allege  the 
mode  in  which  the  claim  arises.2 

If  the  right  is  claimed  under  section  26*  of  the  Indian  Limi- 
tation Act  or  under  section  15  of  the  Indian  Easements  Act, 
there  should  be  an  express  allegation  of  the  acquisition  of 
the  right  in  accordance  with  the  requirements  of  those  sections. 
In  defending  an  action  for  the  obstruction  of  light  and 
air  the  defendant  should  specifically  deny  every  allegation  of 
fact  constituting  the  right  which  he  wishes  to  deny,  and  there 
should  be  a  specific  statement  by  him  of  the  facts  upon  which 
he  relies  as  controverting  the  plaintiff's  claim  and  justifying 
the  act  on  his  part  of  which  the  plaintiff  complains.3 

Private  rights        As  regards  a  private  right  of  way,  the  plaintiff  claiming 
way*  such  easement,  or  suing  for  its  obstruction,  or  the  defendant 

pleading  such  easement,  should  state  the  right  and  the  method 
of  its  acquisition,  and  should  shew  with  reasonable  precision 
and  exactitude  the  termini  of  the  way  and  the  course  which 
it  takes.4 

Waysof  When  the  way  is  one  of  necessity,  the  plaintiff  who  claims 

it,  or  the  defendant  who  pleads  it  in  justification,  must  allege 
thai  there  is  no  way  to  or  from  the  dominant  tenement  other 
than  by  the  particular  way  claimed  or  pleaded.6 

Since  (here  is  no  such  thing  in  law  as  a  general  way  of 
necessity,  it  is  erroneous  to  plead  a  way  of  necessity  in  general 
terms  wit  limit   specifying  the  manner  whereby  the  land  over 


1    Bullen  and   I.  ake,  Prec.  of   Plead-  :f.r>l  ;    Harris  \.  Jenkins;   Spedding  v. 

,■■      7th  I'M.  .a  p.  781.  iii  /"I/rill:,  ubi  sup. 

Harris  v.  Jenkins  ;  Spedding  v.  ''  Bullen  and  Leake,  Prec.  of  Plead- 

patrick,  ubi  ••"/'•  '";-'•  Mli  Ed.,  p.  863  :    Notes  to  Pomfrel 

3  See  Bullen  mid  Leake,  ubi  sup.  at  \     Ricroft,   I   Wms.  Saund.  at   p.  r>70; 

p.  781.  Proctor  \.   Hodgson  ( l sr.n).   io  Exoh., 

1  House   v.  Bardin  (1700),   I    H.   HI..  MM. 
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which   the  way  is  claimed   became  subject  to  the   burthen. 

For,  inasmuch  as  a  way  of  necessity  is  derived  from  grant, 
passing  as  incident  to  the  grant  of  the  dominant  tenement 
by  operation  of  law,  it  is  as  necessary  to  set  forth  the 
title  to  a  way  of  necessity  as  it  is  to  a  way  by  express 
grant.1 

If  the  origin  of  a  way  of  necessity  has  been  lost  sight  of, 
but  the  easement  has  been  used  without  interruption,  it  can 
be  claimed  as  a  way  either  by  grant  or  prescription  according 
to  the  circumstances  of  the  particular  case.2 

If  there  has  at  one  time  been  unity  of  possession,  the 
easement  must  then  be  claimed  as  a  way  by  grant,  and  it 
should  be  stated  that  the  same  person  was  the  absolute  owner 
of  both  tenements,  and  being  such,  granted  one  of  them.  But 
where  there  has  been  no  unity  of  possession,  the  easement 
should  be  claimed  by  prescription.3 

A  public  way  and  a  private  prescriptive  way  cannot  be  Public  and 
claimed  or  pleaded  together  as  the  two  are  inconsistent.4  cannot  be^ 

Where  a  private  way  becomes  public  in  part  of  its  course,  claimed  or 
it  is  not  necessary  in  pleading  the  private  way  to  state  that  together, 
part  of  it  has  become  public.5  Rule  where 

In  claiming  or  pleading  a  public  way  or  highway  it  is  not  b^comes^8^ 
necessary  to  set  out  the  termini  because  the  public  have  a  partly  public, 
right  to  use  the  way,  for  all  purposes,  and  at  all  times.6  Public  rights 

The  mode  in  which  or  the  title  under  which  the  particular 
way  has  become  a  public  way  must  be  shewn,  and  if  the 
plaintiff  or  defendant,  as  the  case  may  be,  relies  on  any 
specific  acts  of  dedication,  or  specific  declarations  of  intention 
to  dedicate  whether  alone,  or  jointly  with  evidence  of  user,  he 
should  set  forth  the  nature  and  dates  of  such  acts  or  declara- 
tions, and  the  names  of  the  persons  by  whom  the  same  were 
done  or  made.7 


1  Notes  to  Pomfret  v.  Jiicroft,  1  Wms.  5  Duncan  v.  Louch  (1845),  6  Q.  B., 
Saund.  at  pp.  571  et  seq.  904,  916. 

2  Ibid,  at  p.  572.  «  Rnuse  v.  Bardin  (1790),   1  H.  Bl., 

3  Ibid,  at  pp.  572,  573.  351. 

4  Chichester     v.      Lethridge     (1738),  7  Spedding  v.  Filzpatrick  (1888),   3S 
WUles,  71.  Ch.  D.,  410  ;    58  L.  J.  Oh.,  139. 
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Easements  In  the  case  of  easements  relating  to  water,  as  well  as  in 

relating  to      ^      case  of  other  easements,   the  mode  in  which  the  right 

water.  7 

arises,  whether  by  grant,  or  prescription,1  or  under  the  Indian 
Limitation  Act  or  Indian  Easements  Act,  should  be  stated  in 
the  plaint. 
Easements  of         Inasmuch    as   the    right    to    support    for    buildings   is    an 
support.  casement  and  not  a  natural  right,  the  plaintiff,  except  where 

the  defendant  appears  to  be  a  mere  tort  feasor,  must  allege 
or  shew  a  title  to  such  support ;  but  a  general  averment 
of  title  will  not  be  sufficient  ;  he  must  shew  whether  he 
claims  by  grant,  or  by  long  enjoyment,  or  by  statute  or 
otherwise.2 

Where  a  plaintiff's  claim  relates  to  an  easement  of  support, 
and  discloses  some  right  on  the  part  of  the  defendant  by 
virtue  of  ownership  of  the  adjoining  or  subjacent  land  to  do 
the  act  complained  of,  it  will  be  a  sufficient  defence  if  the 
defendant  denies  the  plaintiff's  allegations  of  title  to  the 
easement,  and  all  allegations  of  fact  supporting  such 
title.* 

But  where  the  plaint  discloses  no  such  right  on  the  part  of 
the  defendant,  and  deals  with  him  prima  facie  as  a  trespasser 
or  wrong-doer,  there  must  be  not  only  the  denials  aforesaid, 
I  nit  also  a  statement  by  the  defendant  shewing  a  jmmd  facie 
right  on  his  part  to  do  the  act  complained  of.4 
Suits  by  If  a  reversioner  sues,  he  must  sue  in  that  capacity,  and 

must  either  allege  something  which  is  necessarily  an  injury  to 
his  reversion  or  where  (lie  act  complained  of  may  or  may  noli 
lie  injurious,  he  must  allege  that  such  act  is  an  injury  to  his 
ie\ ersionary  interest.5 


liners. 


1   Bullen  and  Leake,  Preo.  of  Plead-  Carter,   ubi  sup.;    Bullen  and   Leake. 

iriR,  7tli  Ed.,  pp.  132,  133.  ubi  sup.  al  pp.  407,  408. 

Jeffries  v.  Williams  (I860),  5Exch„  B  Jackson  v.  Peeked  (1813),  1  Maule 

792 ;   Bibbyv.  Carter  (1859),  1  H.  &  V.  .v.  Sel.,   Pt.   I,  234;    Baxter  v.  Taylor 

150 ;   28  L.  J.  Exoh.,  182  ;    Bullen  and  (1832),   -I    15.   &    Ad.,    72;   Kidgitt    v. 

taake,  ubi  sup.  al  pp.  107,  108.  Moor  (isao),  !)  O.  B.,  304  ;  Jeffries  v. 

•'■  Bullen  and   Leake,  ubi  sup.  .ii    [>.  Williams,   uhi  sup.   ;ii    pp.   700,   800; 

Metropolitan  Association  v.  Fetch  ( 1858), 

*  Jeffries    v.    Williams;     Bibby    v  6  0.  B.  N.  S.,  504. 
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(4)  The  Nature  oj  the  Remedy. 

That  part  of  the  law  of  India  which  relates  to  the  nature  influence 
of  the  relief  to  be  afforded  by  the  Court  for  the  actionable  pri^ples. 
disturbance  of  an  easement  rests  primarily  on  English  prin- 
ciples   as    determined    at    law    or    in    equity    acting    in    aid 
of  law. 

Indian  Courts  and  Legislature  have  in  turn  resorted  to 
English  decisions  for  guidance,  and  if  there  is  now,  in  any 
respect,  an  absence  of  uniformity  between  the  law  of  India  and 
the  law  of  England  it  is  only  where  codification  in  India  has 
settled  a  vexed  or  doubtful  question. 

A  notable  illustration  of  this  English  influence  is  to  be 
found  in  the  introduction  long  since  into  India  of  the  prin- 
ciples of  equitable  relief  by  injunction,  now  embodied  in 
general  terms  in  sections  54  and  55  of  the  Specific  Belief  Act,1 
and  this,  not  because  they  were  part  of  the  English  law,  but 
because  they  were  in  accordance  with  equity  and  good  con- 
science,2 upon  which  foundation  the  whole  fabric  of  the  general 
law  in  India  mainly  rests.3 

It  is  thought,  therefore,  that  the  present  inquiry  would  not 
be  complete  without  some  reference  to  the  course  of  English 
legislation,  to  the  jurisdiction  assumed  by  the  English  Courts 
in  actions  for  the  disturbance  of  easements,  and  to  the 
principles  established  by  the  leading  English  authorities. 

It  is  proposed  to  divide  the  subject  under  the  following 
heads  : — ■ 

(a)  Jurisdiction  of  the  English  Courts  and  course  of  English 

legislation. 

(b)  Relief  by  temporary  or  interlocutory  injunction. 

(c)  Relief  at  the  hearing  by — • 

(1)  Damages  only. 

(2)  Preventive  or  perpetual  injunction  only. 

1  See  App.  V.  Mortgage  Bank  of  India  v.    Ahmedbhoy 

2  Shomnugger    Jute    Factory    Co.   v.         (1883),  I.  L.  R,,  8  Bom.,  35  (67). 
Bam  Narain  Chatterjee  (1887),  I.  L.  R.,  3  See  supra,  pp.  40,  41,  42. 

It    Cal.,     189    (109);      and    see    Land 
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(3)  Damages   in    addition   to   preventive   or   perpetual 

injunction. 

(4)  Mandatory  injunction  only. 

(5)  Damages  in  addition  to  mandatory  injunction. 

(6)  Preventive  or  perpetual  injunction  in  addition  to 

mandatory  injunction. 

(7)  Damages  in  addition  to  perpetual  and  mandatory 

injunction. 


Prior  to 
Judicature 
Act,  1873. 


<  'lianci'i y 

l'i  ocedare 
Act,  1852. 


(a)  Jurisdiction  of  English  Courts  and  course  of  English 
leg i slut  ion. 

Before  the  passing  of  the  Judicature  Act,  1878  (36  &  37 
Vict.  c.  66),  ss.  16,  25  (8),  the  jurisdiction  to  grant  injunctions 
to  restrain  the  actionable  disturbance  of  easements  was,  with 
certain  exceptions,1  exclusively  exercised  by  the  Court  of 
Chancery.2 

But,  formerly,  this  jurisdiction  was  not  an  original  juris- 
diction, because  an  easement  was  a  purely  legal  right,  and, 
as  such,  cognisable  only  by  a  Court  of  Common  Law,  and 
the  province  of  a  Court  of  Equity  was  simply  to  grant  an 
injunction  in  aid  of  the  legal  right  whenever  there  was  danger 
of  irreparable  mischief,  or  where  an  injunction  was  required 
to  prevent  a  multiplicity  of  actions  for  the  recovery  of 
damages.3 

Thus,  if,  on  an  application  for  an  injunction,  either  the 
existence  of  the  legal  right  or  the  fact  of  its  violation  was 
disputed,  the  applicant  was  first  required  to  establish  the  right 
;it  law.* 

Subsequently,  by  the  Chancery  Procedure  Act,  1852  (15  & 


1   By   tin-  <'"i 'ii    I -•! \\    Procedure 

\n.    1864   (17  &    18  Viet.  <■.    125),  ss 

injunction       in     restrain!     of 

wrongful  acts  could  !"■  claimed  in.  and 

granted  bj  ,    i  C '  "i  *  !oi on   Law. 

Beotii  ins   « ere   repealed    by   i  he 
ute  Law  i:.\  i  [on  and  Civ.   I  'too. 
Act,  1883  ( 16  .v   17  \  ict.  e.  19). 
-  St  i    Kerr  on  In  junci  ion  ■,  .'ii  Ii  Ed. . 


p.  3. 

:1  Cowper  v.  Laidler  (1903),  2  Oh.. 
:'».'!"  ;  GoUs  \.  Home  <u<<l  Colonial 
Stores,  Ltd.  (1904),  App.  Cas.,  17!) 
(188). 

1  Si,  Imperial  Gas  Light  and  Coke 
Co.  v.  Broadbent  (Ih.v.i),  7  II.  I..  (!.,  600 
(fill.');  Gale  cm  Easements,  0th  Ed., 
D   524. 
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16  Vict.  c.  86),  s.  62,  the  Court,  of  Chancery  was  empowered 
to  determine  the  legal  right  itself.1 

Under  Lord  Cairns'  Act,  1858  ('21  &  22  Vict.  c.  27),  the  Lord  Cairns' 
Court  of  Chancery  was  empowered,  in  all  cases  in  which  it      ' 
had  jurisdiction  to  entertain  an  application  for  an  injunction 
against  the  commission  or  continuance  of  any  wrongful  act,  to 
award  damages  either  in  addition  to,  or  in  substitution  for, 
such  injunction.2 

By  Act  25  &  26  Vict.  c.  42,  commonly  known  as  Sir  John  sir  John 
Bolt's  Act,  it  was  provided  that  in  all  cases  in  which  any  f'^' s  Acl' 
relief  or  remedy  within  the  jurisdiction  of  the  Court  of 
Chancery  was  sought,  whether  the  title  to  such  relief  or 
remedy  was  or  was  not  incident  to  or  dependent  upon  a 
legal  right,  every  question  of  law  or  fact  cognisable  in  a  Court 
of  Common  Law  on  the  determination  of  which  the  title  to 
such  relief  or  remedy  depended  should  be  determined  by  or 
before  the  same  Court.3 

These  two  Acts  were  superseded  by  the  Judicature  Act,  Judicature 
1873,4  and  now  the  High  Court  of  Justice  in  England  has  all  Act>  f873- 
the  jurisdiction  of  the  Court  of  Chancery  and  of  the  several 
Courts  of  law.5 

Lord    Cairns'    Act    was    repealed    by    the    Statute    Law  Statute  Law 
Revision  and  Civil  Procedure  Act,  1883,  but  by  section  5  (b)  crviiPro. 
thereof  the  jurisdiction  of  the  Court  under  Lord  Cairns'  Act  cedure  Act, 

1883 

was  preserved  notwithstanding  the  repeal.6 

The    scope    and    effect    of    Lord    Cairns'    Act    have    been  Scope  and 
frequently  the  subject  of  judicial  comment  and  decision,  and  (jajms>  Act. 
the  result  of  the  authorities  appears  to  be  shortly  as  follows  : — • 

(1)  Where  a  mandatory  injunction  is  asked,  the  Act  gives 

jurisdiction  to  substitute  damages  for  injunction.7 

(2)  Where  the  Court  is  asked  to  restrain  the  continuance 


1  This  Act  was  repealed  by  Act  4ti  Ltd.,  ubi  sup. 

&  47  Vict.  c.  411.  6  Sayers  v.  CoUyer  (1884),  2S  Oh.  D., 

2  Culls  v.  Home  and  Colonial  Stores,  103  (107)  ;    Gowper  v.  Laidler,  ubi  sup. 
Ltd.,  ubi  mi  p.  at  p.  339. 

a  Ibid.  7  Cowper  V.    Laidler,  ubi  sup.  ;  and 

4  Ubi  sup.  see  further,  infra,  under  (c)  "  Relief  at 

5  Colls  v.  Home  and  Colonial  Stores,  the  hearing." 
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of  a  nuisance  already  committed  and  intended  to 
be  continued,  the  Act  gives  jurisdiction  to  award 
damages  in  lieu  of  granting  an  injunction.1 
(3)  But  where  a  nuisance  has  not  yet  been  committed, 
but  is  only  threatened  and  intended,  a  clear  opinion 
has  been  expressed  that  there  is  no  jurisdiction  to 
substitute  damages  for  an  injunction.2 


Defined  by 
Spec.  Relief 
Act,  s.  53, 
regulated  by 
Civ.  Pro. 
Code. 


Principles 
applicable  to 


(6)  Belief  by  Temporary  Injunction. 

Temporary  or  interlocutory  injunctions  are  such  as  are  to 
continue  until  a  specified  time,  or  until  the  further  order  of 
the  Court.  They  may  be  granted  at  any  period  of  a  suit,  and 
are  regulated  by  the  Code  of  Civil  Procedure.3 

Such  injunctions  may  be  granted  to  restrain  a  threatened 
or  continuing  injury  (whether  compensation  is  claimed  in  the 
suit  or  not),  at  any  time  after  the  commencement  of  the  suit, 
and  either  before  or  after  judgment,4  and  either  during  term 
or  vacation,  and  whether  the  Court  is  sitting  or  not.5 

But  it  is  not  the  practice  of  the  Court  of  Chancery  in 
England  to  grant  an  injunction  in  chambers  when  the  Court 
is  sitting.6 

Subject  to  such  considerations  as  are  specially  applicable 
1o  the  granting  of  temporary  injunctions,  this  form  of  relief  is 
governed  by  the  same  general  principles  as  regulate  the 
granting  of    perpetual  injunctions.7      Such  general  principles 


J  Cowper  \.  Laidler,  ubi  sup.;  and 
"  further,  infra,  under  (c)  "  Relief  at 
the   hearinj 

-  Dreyfus  v.  Peruvian  Guano  Co. 
(1890),  13  Ch.  n..  316,  :!.",::.  342;  Martii, 

Pria  |  1894)  l  Ch.,  276  ;  Cowper  \. 
Laidler,  ubi  .s«/<.  .■  and  see  further, 
infra,  undi  r  (c)  Ri  li<  i  .ii  i  he  hearing." 
Bui  "  contra  Holland  v.  Worley  (1884), 
l''.  Ch.  I)..  .-.7*.  which  appears  t •  •  I .•  -  the 
only  c.isr  in  which  damages  were 
granted  in  lieu  "i  .i  prohibitory  in- 
junction. Set  Coir/, ii-  v.  Laidler,  ubi 
"/■.  al  p,  ::  10. 

•'  Sa  the  <!■  finition  in  Spec.  Rel.  Act, 
pai  a.,    \|i;i.  V.     See  <  >rder 


XXXIX,  rules  1-5,  of  (.'ode  of  Civil 
Procedure,  Act  V  of  1908,  repealing  the 
Code  of  1882,  see  App.  X.  There  is 
nothing  in  these  provisions  to  prevent 
i  l.c  ('(nut  from  granting  temporary 
injunctions  in  a  mandatory  form,  .see 
Kandaswami  v.  Subramania  (1917-18), 
I.  L.  R.  II  Mad.,  208,  ami  see  further 
in  fra. 

1  Or,.  Pro.  Code,  A<-t  V  of  1908, 
Order  XXXIX,  rule  l'  (I),  see  App.  X. 

r'  Kerr  on    [njunctions,  6th   Ed.,  at. 

p.    648. 
"    Ibid. 

7  Nueaerwanji     v      Got  don     (1  SSI), 

I.  L.  I!.,  (i  Hum.,  266  (-'T'.')- 
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will  be  considered  later  in  connection  with  the  .subject  of 
relief  by  perpetual  injunction  1  ;  for  the  present,  it  will  be 
sufficient  to  draw  attention  to  the  rules  which  are  specially 
applicable  to  the  granting  of  temporary  injunctions. 

In  relation  to  temporary  or  interlocutory  injunctions  the  Special  rules 
function  of  the  Court  is  not  to  ascertain  the  existence  of  a  legal 
right,  but  solely  to  protect  property  by  such  restraint  as  may 
be  required  to  stop  the  mischief,  and  to  keep  matters  in  statu 
quo,  until  the  right  can  be  properly  determined  at  the  trial.2 

But  in  order  to  obtain  the  protection  of  the  Court  a  clear 
'prima  facie  case  must  be  made  out,3  and  where  the  plaintiff's 
legal  title  is  disputed  or  its  invasion  denied,  an  injunction  will 
not  usually  be  granted  without  requiring  proof  of  the  legal 
right.4 

Where  the  question  as  to  the  legal  right  is  one  on  which 
the  Court  is  not  prepared  to  express  an  opinion,  or  where  the 
legal  right  being  admitted  the  fact  of  its  invasion  is  denied, 
the  practice  of  the  Court  is  either  to  grant  an  injunction  until 
the  hearing,  or  to  order  the  motion  to  stand  over  until  the 
question  of  the  legal  right  has  been  determined.5 

In  deciding  which  of  these  two  courses  it  shall  adopt,  the 
Court  will  take  into  consideration  the  comparative  inconve- 
nience or  injury  to  the  one  side  or  the  other  which  may  arise 
from  either  granting  or  refusing  the  injunction.0 

The  burthen  lies  upon  the  party  applying  for  the  injunction 
of  shewing  that  the  greater  inconvenience  or  injury  is  on  his 
side.7 

1  See  infra  under  (c)  I,  B.  Ry.  Co.  (.1851),  9  Hare,  436. 

2  Sauriders  v.  Smith  (1838),  3  Myl.  &  4  Kerr,  ubi  sup.  at  p.  26. 
Cr.,  711  (728)  ;  Harmon  v.  Jones  (1841),  5  Ibid. 

Cr.    &    Ph.,    299;     Hilton    v.    Earl    of  °  Plimpton  v.  Spiller  (187 6),  4  Ch.  D., 

Granville  (1841),  Cr.  &  Ph.,  283  (292);  286,  289,  292  ;    Elwcs  v.  Payne  (1879), 

Kerr  on   Injunctions,   5th  Ed.,  p.  25;  12    Ch.    D.,    478;     Newson   v.    Pender 

2     DanielPs    Chan.     Prac,     8th    Ed.,  ( 1884),  27  Ch.  D.,  43  ;    Kerr,  ubi  sup. 

p.  1403.  at  pp.    26,    27  ;     2   Daniell,  ubi  sup.  ; 

3  Hiltonv.  Earl  of  Granville,  ubi  sup.  ;  and  see  Madras  Ry.  Co.  v.  Rust  (1890), 
Shrewsbury    and    Chester    Ry.    Co.    v.  T.  J,.  R.,  14  Mad.,  18. 

Shrewsbury  and  Birmingham    Ry.   Co.  7  Child  v.  Douglas  (1854),  5  De  CI.  M. 

(1851),  1  Sim.  N.  S.,  410  (426)  ;  Sparrow        &  G.,  739  ;    Kerr,  ubi  sup.  at  p.  27. 
v.  Oxford,  Worcester  ami  Wolverhampton 
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When  will,  As  a  rule,   the  Court  will  not  interfere   by  interlocutory 

be  granted! '  iQJunction  unless  it  is  satisfied  that  irreparable,  or  at  least 
serious,  damage  has  been  or  will  be  caused  to  the  plaintiff 
before  the  question  of  the  legal  right  can  bo  determined.1 

"  Irreparable  "  does  not  mean  without  physical  possibility 
of  repair,  but  material  and  incapable  of  adequate  relief  in 
damages.2 

When,  therefore,  adequate  relief  can  be  obtained  in 
damages  and  the  injury  is  neither  serious  nor  material,  the 
injunction  will  not  be  granted.3 

Again,  if  the  legal  right  is  not  disputed,  it  must  be  shewn 
that  there  is  an  actual  or  threatened  invasion  of  the  right  4  ; 
the  mere  prospect  or  apprehension  of  injury  is  not  sufficient, 
but  if  the  defendant  insists  on  his  right  to  do,  or  threatens  to 
do,  or  gives  notice  of  his  intention  to  do,  something  which,  if 
done,  would  be  an  actionable  wrong,  the  Court  will  have 
jurisdiction  to  interfere  by  injunction.5 
Mala  fides.  Failure  to  come  into  Court  with  clean  hands,  or  acquiescence 

Delay!S°  m  ^ne  mJurv  complained  of,  will  disentitle  a  plaintiff  to  relief.6 
Though  delay  may  not  amount  to  absolute  proof  of  acquiescence, 
it  is  always  an  element  to  be  considered  by  the  Court  in 
determining  the  question  whether  relief,  interlocutory  or 
perpetual,  should  be  granted.7 

Mere   abstention   from  legal   proceedings   is   not   of   itself 


1  Kerr,  lift*  sup.  al   pp.   16,   18,   L9  I  I.  L.  H.,  22  .Mad.  at  p.  254;    and  see 

Mn,,,,/  Steamship  Co.  v.  McGregor  Gow  further,  infra,  (c),  1,  B.  (3)  and  II,  A. 

.1-  Co.  (1886),   15  Q.  I'..  I)..  476  ;    ?;../,/,  •>  Kerr,  ubisup.  at  p.  1!)  ;   2  Daniell, 

/'(/;./../.    <(•    Co.    v.    Satosh     Chandra  ubisup. 

ChaUerja    (1919),   I.    L.    K..    Hi    Oal.,  '   Kerr,  ubi  sup,,  at  pp.  17,  18. 

1001  5  Ibid.,  and  sec  the  authorities  cited 

-  Ibid.     The  term  "  adequate  relief  "  in  note  ."5  to  p.  193,  supra, 

ha    been  defined  aa  "such  a  compensa-  °  Kerr,  ubi  sup.  at,  pp.  20-21.    See 

"  tion  ae  «ill  in  effect,  though  no!    in  further  as  to  "  acquiescence,"  infra,  (c), 

l"  oie,  place  i  he  plaintiff  in  t  In-  same,  I,  I  >. 

I'"  ition     in     which     In-     previously  7  Atty.-Genl.    v.  Sheffield    Gas    Con- 

"stood,"    per     Kindersley,     V.C.,     in  sumers  Co.  (1853),  •'!   De  <!.  M.  &  <!., 

Wood  \.  Sutclifli   (1861),  2  Sim.  X.  8.,  304  (324)  ;    Ware  v.  Regents  Canal  Co. 

163(168)  ;  21  L.J.  Ch.,  263  (256).     See  (1858),  :i  De  <!.  &  ■)..  212  (230)  ;   Gaunt 

thi    definition  discussed  in  Ghanasham  v.  Fynney  (1872),   L.   I!.,  8  Ch.  App., 

..   Moroba  |  1804),  I.  L.  R.,  L8  Bom.  at  8  (I  l). 
ind  in  Hoy  on  \ .  h^nn  \  L898), 
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sufficient  to  disentitle  the  complaining  parly  to  relief,  provided 
tho  other  party  has  not  altered  his  position  during  the 
delay.1 

But  a  party  seeking  relief  on  interlocutory  application 
should  come  in  at  the  earliest  possible  moment  2  ;  for  a  much 
less  strong  case  of  acquiescence  need  be  made  out  on  an  inter- 
locutory application  than  at  the  hearing,3  because  "  at  the 
"  hearing  of  a  cause  it  is  the  duty  of  the  Court  to  decide  upon 
"  the  rights  of  parties,  and  the  dismissal  of  the  bill,  upon 
"  the  ground  of  acquiescence,  amounts  to  a  decision  that 
"  a  right  which  has  once  existed  is  absolutely  and  for  ever 
"  lost."  * 

It  is  in  the  discretion  of  the  Court  to  grant  a  temporary  Injunction 
injunction  on  such  terms  as  to  the  duration  of  the  injunction,  panted  or 
keeping  an  account,  giving  security,  or  otherwise,  as  the  Court  withheld 

...    ,    ,-. ,   -  upon  terms. 

may  think  lit.5 

In  case  of  disobedience,  or  of  breach  of  any  such  terms,  Penalty  for 
the  Court  granting  an  injunction  may  order  the  property  of   ieac 
the  person  guilty  of  such  disobedience  or  breach  to  be  attached, 
and  may  also  order  such  person  to  be  detained  in  the  civil 
prison  for  a  term  not  exceeding  six  months,   unless  in  the 
meantime  the  Court  directs  his  release.6 

Following  the   practice   in  England   it   is   usual   in   India  Practice  in 
for  the   Court   to   insert   in  its   order  granting   a   temporary  n   a* 
injunction,  an  undertaking  on  behalf  of  the  plaintiff  to  abide 
by  any  order  that  may  thereafter  be  made  as  to  damages  in 


1  Rochdale  Canal  Co.  v.  King  (1851),  «  Civ.  Pro.  Code,  Act  V  of  1908, 
2  Sim.  N.  S.,  78  ;  Archbold  v.  Scully  Order  XXXIX,  rule  2  (3),  see  App.  X. 
(1861),  i)  H.  L.  C,  360  (388)  ;  Gale  v.  But  no  attachment  under  this  rule  is 
Abbott  (1862),  8  Jur.  N.  S.,  987.  See  to  remain  in  force  for  more  than  one 
further  as  to  "  Delay,"  infra,  (c),  I,  D.  year,  at  the  end  of  which  time  if  the 

2  Gale  v.  Abbott,  ubi  sup,  disobedience  or  breach   continues,  the 

3  Johnson  v.  Wyatt  (1864),  2  De  property  attached  may  be  sold  and  out 
G.  J.  &  S.,  18  (25)  ;  9  Jur.  N  S.,  1333  of  the  proceeds  the  Court  may  award 
(1334),  and  see  Child  v.  Douglas  (1854),  such  compensation  as  it  thinks  fit,  and 
5  De  G.  M.  &  G.,  739  (741).  shall   pay  the   balance,   if  any,   to   the 

4  Johnson  v.  Wyatt,  ubi  sup.,  per  party  entitled  thereto,  ibid.,  rule  2  (4). 
Turner,  L.J.  In    the    case     of    a    Corporation,    see 

5  Civ.  Pro.  Code,  Act  V  of  1908,  Stancomb  v.  Trowbridge  V.D.C.  (1910), 
Order  XXXIX,  rule  2  (2),  see  App.  X.  2  Oh.,  190. 
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the  event  of  its  being  found  that  the  injunction  was  wrongly 
granted.1 

When,  after  such  an  undertaking  has  been  given,  it  is 
established  at  the  trial  that  the  plaintiff  was  not  entitled  to 
an  injunction,  an  inquiry  as  to  damages  may  be  directed 
though  the  plaintiff  was  not  guilty  of  suppression  of  material 
facts  or  other  improper  conduct  in  obtaining  the  injunction.2 

On  the  other  hand,  the  Court  may  withhold  the  injunction 
and  protect  the  plaintiff  from  damage  during  the  interval 
before  the  hearing  by  imposing  certain  terms  upon  the  de- 
fendant with  his  consent.3 

In  such  cases  the  order  usually  is  that  the  motion  for  an 
interlocutory  injunction  do  stand  over  until  the  hearing  of  the 
action  upon  the  defendant  undertaking  to  abide  by  any  order 
which  may  then  be  made  directing  the  pulling  down  of  any 
additional  buildings  erected  in  the  interval  4  ;  though  at  the 
trial  it  may  be  a  matter  for  consideration  as  to  whether  a 
mandatory  injunction  ought  to  be  granted  where  an  altogether 
disproportionate  injury  would  be  thereby  inflicted  on  the 
defendant.5 

But  where  the  defendant  has  continued  to  build  after 
action  brought  or  notice  otherwise  received  of  the  plaintiff's 
rights  the  Court  even  in  the  absence  of  such  undertaking 
would  have  jurisdiction  at  the  trial  to  order  the  pulling  down 
of  the  additional  building  so  erected  and  would  unhesitatingly 
exercise  it.6 


1  Set    Belchambers'    Practice  ft'  the  mi:    Smith  v.  Day  (1880),  13  Oh.  D., 

Civil  Courts,  \>.  17s  ;   and  see  Delhi  and  661  ;    Greenwood  v.  Hornsey  (1886),  33 

London  Bank   \.  Ihm  l.,,ll  Dutt  (1887),  Oh.  D.,  471  ;    55  L.  T.,  135;   Smith  v. 

'•  I-  R.,  1  1  Cal.,  839.     For  the  English  Baxter  (1900),  2  Ch.,  138. 
practice,  ■-"    Kerr  on   Injunctions,  6th  "  See  Aynsley  v.  Glovei  (1874),  1-.  R. 

Ed.,  .it   p.   659  :    Gale  on   Easements,  18 Eq.,  544(553)  ; Dhunjibhoy  v. Lisbon 

9th  Ed.,  ;il   p.  528.  (1888).  I.  L.  U..  13  i:..m.    l';,l;.  L'till,  2G1  ; 

1  Griffith  \    Blakt  (1884),  27  Ch.  D.,  Anath    Nath    Deb    \.    Galstaun   (1908), 

174.  1.  |,.  |;.,  35Cal.,  mil. 

;   Belchambei      ubi  sup.  ''•  Kelk  v.  Pearson  (1871),  L.  R.,  6  Ch. 

1  Set     Wilson    v.  Toumend  (I860),   l  A.pp.,809  ;  Smithv.  Smith  (181 5),Ii.~R., 

Dr.   a    Si,,.,   324  ',    Mackey  v.  s.ottish  20 Eq.  500;   Maekey  v.  Scottish  Widows 

II  <</.■,/     /  und  Assurance  Society  ( 1876),  Fund  Assurana  Sot  iety,  ubi  sup.  ;Krehl 

''    Rep.,  10  Eq.,  ill;   24  \\ .  R.  Dig.,  v.   Burrell  (1878),  7  Ch.  l\,  551;    11 
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Tho  Court  must  in  all  cases  except  where  it  appears  that  Usually 
the  object  of  granting  the  injunction  would  be  defeated  by  the  j*^  e> 
delay,  before  granting  a  temporary  injunction,  direct  notice  of 
the   application   for   the   same   to    be   given  to  the   opposite 
party.1 

The  practice  of  Indian  Courts  is  ordinarily  to  grant  a  rule  nisi  Practice  in 
for  an  injunction,  together  with,  if  the  emergency  of  the  case  so 
requires,  an  interim  order  operating  as  an  injunction  until  the 
day   mentioned   in  the   rule,2   or   until   the    disposal   of    the 
rule.3 

Any  order  for  an  injunction  may  be  discharged,  or  varied,  Discharge, 
or  set  aside  by  the  Court,  on  application  made  thereto  by  any  J^j^g0^* 
party  dissatisfied  with  such  order.4  of  injunction. 

An  injunction  directed  to  a  Corporation  is  binding  not  only  When 
on  the  Corporation  itself,  but  also  on  all  members  and  officers  ^w  ^oration 
of  the  Corporation  whose  personal  action  it  seeks  to  restrain.5  on  whom 

Under  section  497  of  the  Civil  Procedure  Code  of  1882  6    incins- 

i       «         ,  i      -i    t  .  t  •  -i-  •     Compensation 

the  Court  had  discretion  to  award  compensation,  withm  certain  to  defendant 
limits,  to  the  defendant  for  the  issue  of  an  injunction  on  in-  forissu.8of 

.  J  injunction  on 

sufficient  grounds,  and  such  award  when  made  was  a  bar  to  insufficient 
any  suit  for  compensation  in  respect  of    the  issue  of  the  in-  srounds, 

J  L  J  under  Civ. 

junction;  Proc.  Code 

Though  a  mandatory  injunction  is  not  usually  granted  until 

•        r-  •  -1*1-1  •  i  •  •         iM-tUicliitory 

the  hearing,'  it  has  been  held  both  m  England,8  and  m  India,9  injunction 

when  granted 
on  interlocu- 

Ch.  D.,  146  ;   Gaskin  v.  Balls  (1870),  13  Pro.  Code,  Act  V  of  1908,  in  which  no  [P^  apphca- 

Ch.  D.,  324  ;    Smith  v.  Day,  ubi  sup.  ;  corresponding    provision    appears,    see 

Greenwood  v.  Hornsey,  ubi  sup.  ;    and  A  pp.  X. 

see  Daniel  v.  Ferguson  (1891),   2  Ch.,  '  Gale  v.  Abbott  (1862),  S  Jur.  N.  S. 

27  ;    Von  Joel  v.  Hornsey  (1895),  2  Ch.,  at  p.  988. 

774.  8  Beadel    v.    Perry    (1866),    L.    R., 

1  Civ.  Pro.  Code,  Act  V of  1908,  Order  3  Eq.,  465  (468),  and  see  per  Fry,  L.J., 
X  XXIX,  rule  3,  see  App.  X.  in  Bonner  v.  67.  W.  Ry  (1883),  24  Ch.  D., 

2  Belchambers'  Practice  of  the  Civil  at  p.  10. 

Courts,  p.  177.  9  Israil  v.   Shamser  Rahman  (1914), 

3  Ibid.     This  is  the  form  ordinarily       I.     L.    R.,     41     Cal.,     436  ;     Champsey 
used  in  the  Calcutta  High  Court,  Ibid.       Bhimji  db  Co.  v.  Jamna  Flour  Mills  & 

*  Civ.    Tro.    Code,    Act    V    of    1908,  Co.     (1914),     16    Bom.,     L.     R.,     566, 

Order  XXXIX,  rule  4,  see  App.  X.  though    see    the    doubts    expressed    by 

5  Civ.   Pro.   Code,   Act    V  of     1908,  Beaman,  J. .  in  Rasul  Karim  v.  Pirub/mi 

Order  XXXIX,  rule  5,  see  App.  X.  Amirbhai    (1914),    I.   L.  R,,   38  Bom., 

»  Act  XIV  of  1882  repealed,  by  Civ.  381. 
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Daniel  v. 
Ferguson. 


Von  Joel  v. 
Hornet  </■ 


that  the  Court  has  jurisdiction  to  grant  it  upon  an  interlocutory 
application  if  the  circumstances  of  the  case  so  require. 

Thus,  where  the  erection  complained  of  is  merely  temporary, ' 
or  where,  pending  litigation,  the  defendant  continues  to  build,2 
or  where  he  attempts  to  forestall,  or  impose  upon,  the  Court  3 
a  mandatory  injunction  will  usually  be  granted. 

In  Daniel  v.  Ferguson*  which  was  an  action  to  restrain 
the  defendant  from  so  building  as  to  darken  the  plaintiff's 
lights,  the  defendant  upon  being  served  with  notice  of  motion 
for  an  injunction  set  a  gang  of  men  to  work  and  ran  up  his 
wall  to  a  height  of  thirty-nine  feet  before  receiving  notice  that 
an  injunction  had  been  granted.  It  appeared  to  be  a  nice 
question  whether  the  plaintiff  had  acquired  an  easement  of 
light,  but  he  had  made  out  a  case  enabling  him  to  have  matters 
kept  in  statu  quo  by  injunction  until  the  trial. 

It  was  held  that  the  building  so  run  up  should  be  pulled 
down  at  once,  without  regard  to  what  the  result  of  the  trial 
might  be,  on  the  ground  that  the  erection  of  it  was  an  attempt 
to  anticipate  the  order  of  the  Court. 

And  in  Von  Joel  v.  Hornsey,5  where  the  defendant,  having 
been  warned  that  if  he  continued  building  near  the  plaintiff's 
house  he  would  be  sued  for  an  injunction  to  restrain  such 
building  as  an  obstruction  of  the  plaintiff's  ancient  lights, 
evaded  service  of  the  writ  after  action  brought  and  continued 
the  same  building  until  substituted  service,  it  was  held  that 
such  conduct  brought  him  within  the  principle  of  Daniel  v. 
Ferguson,6  and  that  the  plaintiff  was  accordingly  entitled  to  a 
mandatory  injunction  ordering  the  defendant  to  pull  down  so 
much  of  his  building  as  had  been  erected  after  he  had  received 
t  he  plainl  ilfs  warning.7 


1  Staight  v.  Burn  (1869),  I..  R.,  r.  oh. 
App.,  ni:!  (166). 

-  Beadel  \.  P&rry  ;  Israil  v.  Shamset 
Bah imiv.  nh i    up, 

Daniel  v.  Ferguson  ( 1891),  2  Ch., 
27  ;  Von  Joel  v.  Hornsey  (189fi),  -l  Oh., 
771. 

1    /  /.,     ,//.. 


5   Ubi  sup. 

G   Ubi  sup. 

7  And  though  after  such  warning 
i  hr  defendant  may  ho  within  his  rights 
in  completing  his  building  before  the 
plaintiff's  application  can  he  heard, 
lie  may  he  refused  costs,  Davis  v 
Marrable  (1918),  2  Oh.,  121. 
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(c)  Relief  by  injunction  or  damages  at  the  hearing, 
I.  Generally. 

At  the  hearing  of  a  suit  for  the  disturbance  of  an  easement  Forms  of 
the  relief  granted  may,  according  to  the  circumstances  of  the  ^ring    ^ 
case  and  the  jurisdiction  of  the  Court,  take  one  or  other  of  the 
following  forms  : — ■ 

(1)  Damages  only. 

(2)  Preventive  or  perpetual  injunction  only. 

(3)  Damages  in   addition  to  preventive  or   perpetual   in- 

junction. 

(4)  Mandatory  injunction  only. 

(5)  Damages  in  addition  to  mandatory  injunction. 

(fi)  Preventive    or    perpetual    injunction    in    addition    to 
mandatory  injunction. 

(?)  Damages    in    addition    to    perpetual    and    mandatory 
injunction. 

Before  dealing  with  the  Indian  law  on  this  subject  it  will  Jurisdiction 
be  desirable  to  advert  to  the  principles  upon  which  the  Court  chancery  at 
of  Chancery,  at  the  time  of  the  passing  of  the  Specific  Eelief  time  of  pass- 
Act,  I  of  1877,  in  India,  was  exercising  its  jurisdiction  to  grant  Relief  Act" 
an  injunction  or  to  substitute  damages  therefor,  since,  as  already  l  of  i877- 
observed,  the  principles  of  equitable  relief  by  injunction  are 
the  foundation  of  the  Indian  statutory  and  case  law.1 

It  will  be  remembered  that  before  Lord  Cairns'  Act,  21  & 
22  Vict.  c.  27,  the  relief  granted  by  the  Court  of  Chancery,  for 
the  disturbance  of  easements,  could  only  be  by  injunction  in 
aid  of  the  legal  right.2 

In  determining  the  question  whether  the  plaintiff  was 
entitled  to  relief  by  injunction,  a  Court  of  Chancery  had  always 
the  following  considerations  before  it  :  the  materiality  and 
permanency  of  the  injury,  the  diminution  of  enjoyment  of  the 
easement,  the  invasion  of  the  legal  right  from  which,  as  has 

1  See  Shamnugger  Jute  Factory  Co.  v.  8  Bom.,   35   (67);   find   supra,  p.   613, 

Ram  Narain  Chatterjee  (1887),  I.  L.  JR.,  under    "Influence    of    English    prin- 

14  Cal.,  189  (199)  ;  Land  Mortgage  Bank  ciples." 
Of  India  v.  Ahmedbhoy  (1883),  I.  L.  R.,  2  See  supra,  4  (a),  p.  614. 
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been  seen,  substantial  damage  could   be  presumed,   and  the 
adequacy  of  damages  as  a  means  of  compensation.1 

The  foundation  of  the  equitable  jurisdiction  was  the  violation 
of  the  legal  right. 

When  once  the  legal  right  had  been  established  the  plaintiff 

became  entitled  as  of  course  to  an  injunction  to  restrain  the 

violation  of  it.2 

Imperial  Gas         "I   apprehend/'   says   Lord   Kingsdown,   in  Imperial   Gas 

cScc^v      IJQto  and  Coke  Company  v.  Broadbent3  "  that  unless  there 

Broadbent.       "  be  something  special  in  the  case,4  he  is  entitled  as  of  course 

"  to  an  injunction  to  prevent  the  recurrence  of  that  violation." 

SiaigMv.  And  in  Staight  v.  Bum5  Gifford,  L.J.,  says  :    "  I  take  the 

"  course  of  this  Court  to  be,  that  when  there  is  a  material 

"  injury  to  that  which  is  a  clear  legal  right,  and  it  appears 

"  that  damages,  from  the  nature  of  the  case,  would  not  be 

"  a  complete  compensation,   the   Court  will  interfere   by  in- 

"  junction." 

The  power  given  to  the  Courts  of  Chancery  by  Lord  Cairns' 
Act  to  award  damages  in  addition  to,  or  in  substitution  for, 
an  injunction,6  was  a  discretionary  one,  but  the  conditions 
of  its  exercise  were  not  defined  by  fixed  rules  owing  to  the 
disinclination  of  the  Judges  to  tie  the  hands  of  the  Court.7 


1  Atty.-Qe.nl.  v.  Nichol  (1809),  16  Ves.  substantial  damage  from  invasion  of  the 

338(342)  ;  Jackson  v.  Duke  of  Newcastle  legal  right,  see  supra,  Part   1,  pp.   507, 

(1864),  3  Dc  G.  J.  &  S.,  275  ;    Dent  v.  598. 

Auction  Mart  Co.  (1806).  L.  R.,  2  Eq.,  a  Imperial  Gas  Light  and  Coke  Co.  v. 

238  :    Qoldsmid  v.  Tunbridge  Wells  Im-  Broadbent  (1859),  7  H.  L.  C,  6C0  (612)  ; 

provi  im  ni  <  'ommisaionera  ( lsiiti),  L.  R.,  and  see  Smith  v.  Smith  (1875),  L.  R.,  20 

I  Ch.  .\|i|...  349  ;  Staight  v.  Hum  (1869),  Eq.,  500(505)  \Shelferv.  City  of  London 

I.,    i:..   5  cii.   App.,    H',:;  ;   Aynsley  v.  Electric  Lighting  Co.  (1895),  1  Ch.,  287  ; 

Olover    (1874),    L.     R.,     18    Eq.,    544;  Cou-per  v.   Laidler   (1903),    1   Ch.,   337 

I..  R.,   In  Ch.  App.,  283  ;    and  see  the  (340). 

"i    the    equitable    jurisdiction  •''  Ubi  sup. 

"i   ill'    Court   oJ  Chancery  narrated   in  4  The  words  "something  special  in 

Ratanji    II.    Bottlewalla    v.    Edal/ji    II.  the  case  "  refer  to  laches  or  to  a  merely 

Jiottlewalla    (ls7l),    8    Bom.,     II.    ('.,  trivial  or  occasional  interference  with 

(>.  ('.  .).,  L81  ;    Land  Mortgage  Bank  of  the  riL'lit,  Cowper  \.  Ijaidler,  ubi . sup.  at 

India   v.     Ihmedbhoy  (1883),   I.   L.   I!.,  p.  341.   As  to  laches,  «ee  further  in/ra,  D. 
3    Bom.,    35;     Dhunjibhoy    v.    Lisboa  5  (1869),  L.  R.,  5Ch.  App.,  163  (167). 

(1888),  I.  I.,  li. .  13  Bom., 252;   Ghan-  ''  (See  supra,  4  (o),  pp.  616,  616. 

atiham    v.    Moroba  (1894),  I.   L.   K..    is  '  Aynsley  v.  Olover  (1874),  L.  R.,  18 

Bom.,  171.     And  as  to  pn    umption  "l  Eq.,    545    (•r,'"|l    it    eeq.)  j    Holland    \. 
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The  furthest  they  would  go  was  to  say  thai  the  discretion 
was  a  reasonable  discretion  depending  for  the  manner  of  its 

exercise  on  the  particular  circumstances  of  each  case1 

It  seems  clear,  however,  that  the  Act  was  not  intended  to 
interfere  with  the  well-settled  principles  upon  which  Courts  of 
Equity  had  been  in  the  habit  of  granting  injunctions,  and 
that  in  the  exercise  of  its  statutory  jurisdiction  the  Court  of 
Chancery  felt  itself  bound  to  adhere  as  far  as  possible  to  the 
pre-established  practice.2 

The  effect  of  Lord  Cairns'  Act  on  the  jurisdiction  of  the  Aynsley  v. 
Chancery  Courts  is  discussed  by  Jessel,  M.E.,  in  Aynsley  v.  alovcr- 
Glover.2    He  says  4 — ■ 

"  It  will  deserve  the  most  serious  consideration  hereafter 
"  as  to  what  class  or  classes  of  cases  this  enactment  is  to  be 
"  held  to  apply.  Although,  in  terms  so  wide  and  so  long,  it 
"  never  could  have  been  meant,  and  I  do  not  suppose  it  will 
"  ever  be  held  to  mean,  that  in  all  cases  the  Court,  of  its  own 
"  will  and  pleasure  or  at  its  own  mere  caprice,  will  substitute 
"  damages  for  an  injunction.  ..." 

"  I  am  not  now  going,  and  I  do  not  suppose  that  any  Judge 
"  will  ever  do  so,  to  lay  down  a  rule  which,  so  to  say,  will  tie 
"  the  hands  of  the  Court.  The  discretion,  being  a  reasonable 
"  discretion,  should,  I  think,  be  reasonably  exercised,  and  it 
"  must  depend  upon  the  special  circumstances  of  each  case 
"  whether  it  ought  to  be  exercised.  The  power  has  been 
"  conferred,  no  doubt  usefully,  to  avoid  the  oppression  which 
"  is  sometimes  practised  in  these  suits  by  a  plaintiff  who  is 
"  enabled — I  do  not  like  to  use  the  word  '  extort,'  but — to 
"  obtain  a  very  large  sum  of  money  from  a  defendant  merely 
"  because  the  plaintiff  has  a  legal  right  to  an  injunction.  I 
"  think  the  enactment  was  meant  in  some  sense  or  another 


Worley  (1884),  i'ti  Ch.  D.,  578  ;  Ghanas-  L.  T.,  379  (381)  ■  Martin  v.  Price  (1894), 

ham  v.  Moroba  (1894),  L.  It.,  18  Bom.,  1  Ch.,  276  (280). 

■17  1  (487).  -  Shelfer  \.  City  <<j  London   Electric 

1  Ayn-bley  v.  Glover,  ubi  sup.  ;  Green-  Lighting  Co.  (1895),  I  V\\.,  287. 

wood  v.  Hornsc;/  (1880),  33  Ch.  1).,  471  3  (1S74)  L.  R.,  18  Eq.,  544. 

(476)  ;  55   I..  I'..  135  (137)  ;  Dicker  v.  *  Ibid,  at  p.  555. 
Popham    Radford    &    Co.    (1890),    03 

P.E.  40 
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'  to  prevent  that  course  being  successfully  adopted.  But 
"  there  may  be  some  other  special  cases  to  which  the  Act  may 
"  he  safely  applied,  and  I  do  not  intend  to  lay  down  any  rule 
"  upon  the  subject." 

In  the  same  case  the  Master  of  the  Rolls  laid  it  down  as  a 
general  rule  that  wdierever  an  action  could  be  maintained  at 
law  and  really  substantial  or  considerable  damages  could  be 
recovered,  there  an  injunction  ought  to  follow  in  equity.1 

Smith  v.  In  Smith  v.  Smith  2  the  same  judge  says  :    "  Then  what 

difference  was  introduced  by  Lord  Cairns'  Act?  Before  the 
"  Act  it  was  a  matter  of  right  to  obtain  the  injunction.  By 
"  that  Act  the  Court  had  a  discretion  to  substitute  damages 
••  where  it  thought  proper.  Now  this  discretion  must  be  a 
"judicial  discretion,3  exercised  according  to  something  like  a 
"  settled  rule,  and  in  such  a  way  as  to  prevent  the  defendant 
"  doing  a  wrongful  act,  and  thinking  he  could  pay  damages 
"  for  it." 

SSuch,  in  brief,  were  the  principles  upon  which  the  Court 
of  Chancery  exercised  its  jurisdiction  at  the  time  of  the  passing 
of  the  iSpecific  Eelief  Act,  I  of  1877. 

Specific  Belief        The  provisions  of  that  enactment  in  relation  to  relief  by 
c  '   °      '  '  injunction  or  damages  are  as  follows  : — 

Section  52. — -By  this  section  it  is  enacted  that  preventive 
relief  is  granted  at  the  discretion  of  the  Court  by  injunction, 
temporary  or  perpetual.1 

Section  53.-  By  this  section  it  is  enacted  that  a  perpetual 
injunction  can  only  be  granted  by  the  decree  made  at  the 
hearing  and  upon  the  merits  of  the  suit  ;  and  that  the  defendant 
Is  thereby  perpetually  enjoined  from  the  assertion  of  a  right,  or 
from  the  commission  of  an  act.  which  would  be  contrary  to  the 
rights  of  the  plaintiff.6 

1   Ubi  sup.  al    pp.  552,  653.    See  also  8  See  also  Colls  v.  Home  and  Colonial 

Dent  v.  Auction  Mart  Co,  (1866),  L.  I;..  Stores,  Ltd.  (1904),  App.  Cas.,  179  (192). 

■J.    Bq.,    238    i-'Mii.     Bui    since    Colla'  '  Sec   App.  V.     As  to  relief  by  tern- 

■  '  i    this  '■■in  hardlj   I"    regarded  as  h  porary    injunction,    see    supra,    i    (6), 

(1904)    \|>!>.  Ou  .,  p.    616;    by    perpetual    injunction,   see 

179,  192,  193,  and  Kim  v.  Jolly  (1905),  infra,  \>.  628. 

I  Hi..  I  JO,  uflirim  .1  1 1907)  App.  Uti  ..  I  D  Set  App.  V. 

-  (I  *75)  I.    Li.,  20  I-,     I  (505). 
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Section  54. — This  suction  provides  that  when  the  defendant 
invades  or  threatens  to  invade  the  plaintiff's  right  to,  or  enjoy- 
ment of,  property,  the  Court  may  grant  a  perpetual  injunction, 
in,  amongst  others,  the  following  cases  (that  is  to  say)  :  "  where 
"  there  exists  no  standard  for  ascertaining  the  actual  damage 
"  caused,  or  likely  to  be  caused,  hy  the  invasion  "  l  ;  and 
"  where  the  invasion  is  such  that  pecuniary  compensation 
"  would  not  afford  adequate  relief  "  2  ;  and  "  where  it  is 
"  probable  that  pecuniary  compensation  cannot  be  got  for  the 
"  invasion  "  3  ;  and  "  where  the  injunction  is  necessary  to 
"  prevent  a  multiplicity  of  judicial  proceedings."  L 

Section  55. — This  section  provides  for  relief  by  mandatory 

injunction  by  enacting  that  when,   to  prevent  the  breach  of 

an  obligation,  it  is  necessary  to  compel  the  performance  of 

certain  acts  which  the  Court  is  capable  of  enforcing,  the  Court 

may  in  its  discretion  grant  an  injunction  to  prevent  the  breach 

complained  of,  and  also  to  compel  performance  of  the  requisite 

acts.5 

ISubiect  to  these  provisions,  and  the  further  provisions  con- 1.  E.  Act, 
•  •  ...       v  of  18S9 

tamed  m  sections  56  and  57  of  the  same  Act,6  an  injunction  St  35j 

may   be  granted  under  section  35  of  the   Indian  Easements 

Act,  V  of  1 882,7  to  restrain  the  disturbance  of  an  easement — 

(a)  if  the  easement  is  actually  disturbed — when  compen- 

sation for  such  disturbance  might  be  recovered  under 
Chapter  IV  8  ; 

(b)  if   the    disturbance   is   only    threatened   or   intended — ■ 

when  the  act  threatened  or  intended  must  necessarily, 

if  performed,  disturb  the  easement.0 

It  may  be  useful  to  formulate,  in  a  series  of   propositions,  Nature, 

origin,  and 

1  01.  {b),  see  App.  V.  8   Bom.,   35   (68)  ;   Colls   v.   Hume  and 

3  01.  (c),  see  App.  V.  Colonial  Stores,  Ltd.  (1904),  App.  Cas., 

3  01.  (d),  see  App.  V.  179  (188). 

4  01.  (e),  see  App.  V.  And  see  Atty.-            5  See  App.  V. 

Genl.  v.  Council  of  K<tr<>n<ili  of  Binning'  B  See  App.  V,  and  infra,  p.  030,  notes 

ham    (1858),    4    K.    &    J.,    528    (546);  2  and  4  ;    p.  631,  note  3. 

Clowes  v.  Staffordshire  Potteries   Water-  '  Sue  App.  VII. 

works  Co.  (1872),  L.  R.,  8  Oh.  App.,  s  See  further  infra,  pp.  632,  640. 

125    (142)  ;     Land   Mortgage    Hunk   of  ,J  See   App.    V1J,    and    infra,   B    (6), 

India  v.  Ahmedbltoy  (ISSJJ),   1.   L.  R.,  p.  030. 
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the  nature,  origin,  and  effect  of  the  above  provisions  of  the 
Specific  Belief  Act  and  the  principles  by  which  Courts  in 
India  should  be  guided  in  granting  relief  for  the  disturbance 
of  Easements. 

A. — In  applying  these  statutory  provisions  Courts  in  India 
should  be  guided  by  the  decisions  of  the  Courts  of 
Chancery  in  England  which  are  the  source  from 
which  they  have  been  drawn.1 

B. — As  to  Perpetual  Injunctions. 

(1)  The  limitation  contained   in   clause   (c)   of   section   54 

of  the    Specific  Eelief  Act  (which  section  deals  with 

perpetual  injunctions),  is  identical  with  the  principles 

upon  which  Courts  of  Chancery  have  proceeded  in 

England.2 

('2)  The  question  whether  in  any  particular  case  damages 

are  a  sufficient  compensation  does  not  present  itself 

to  the  Indian  Courts  in  precisely  the  same  manner 

and  form  as  it  does  to  a  Court  of  Equity  in  England, 

inasmuch  as  the  latter  Court  in  awarding  damages 

under    Lord    Cairns'    Act    exercises    a    discretionary 

power    in    departing    from    the    injunctive    relief    it 

had   hitherto   exclusively   afforded,   whilst,   in   India, 

the  Court  has  to  take  a   broader  view,   it   being  its 

"  duty  "  not  to  grant  a  perpetual  injunction  where 

damages  afford  adequate  compensation.3 

Tin'  respective  positions  therefore  amount  to  this,  that  in 

the  one  case  the  statutory  discretion  is  as  to  the  damages,  and 

in  I  lie  nt  her,  as  to  the  injunction.-1 

(8)  The  expression   "  adequate  relief  "   is  not  defined  in 


1   /..//../   Morlgagi    lumk  oj  India  \. 

Ahmedbhoy  (1883),  I.  I..  I!.,  8  B .,  36 

(ii7).  An. I  ..  /.  n  \bbas  Sail  v.  Jacob 
HaroonSait{  1909  10),  I.  I-  R.,33  Mad., 
327;  Muthu  Krishna  Ayyar  \.  Soma- 
linga  Muninagandru  n  (1912  L3),I.  L.  R.f 
30  Mad.,  I  l. 

-   iJinin/'lilm;/  \  .  LisbOQ  (  I  888),  I.  I..  I!.. 


L3  Bom.,  252  (259). 

:1  Dhunjibhoyv.  Lt's&oa(1888),  I.  L.  R., 
Iii  Bom.,  i'i">2  (261);  Ghanasham  v. 
Moroba  (1894),  I.  I..  R.,  is  Bom.,  474 
(488)  ;  Boyson  \.  Deane  (1898),  I.  L.  R., 
:-2  .m.i, i..  2fil. 

4  Ibid. 
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the  Specific  Relief  Act.  but  it  is  probably  there  \\^c<\ 
in  the  same  sense  as  by  Kindersley,  \  .('.,  in  Wood 
v.    Sutcliffe,1    as    meaning   such    a   compensation    as 

would,  though  not  in  specie,  in  effect  place  Hi" 
plaintiffs  in  the  same  position  in  which  flay  stood 
before.2 

(4)  Though   the   foregoing   definition   may   in   some   cases 

prevent  the  possibility  of  awarding  damages,  the 
plaintiff  is  not  in  such  cases  necessarily  entitled  to 
an  injunction  inasmuch  as  the  discretion  created 
by  the  Act  has  still  to  be  exercised,  and  in  exercising 
such  discretion  the  Court  must  consider  not  only  the 
nature  of  the  disturbance,  but  whether  an  injunction 
would  be  a  proper  and  appropriate  remedy  for  such 
disturbance.3 

(5)  Where  an  actionable  nuisance  has  already  been  com- 

mitted the  question  whether  the  remedy  should  take 
the  form  of  a  perpetual  injunction  or  damages  appears 
to  be  determinable  as  follows  : — 

(a)  Where  the  disturbance  is  slight  and  the  injury 
sustained  is  trifling  4  ;  or  where  the  disturb- 
ance is  temporary,  either  from  the  nature 
of  the  disturbance  itself,5  or  from  conditions 
affecting  the  dominant  tenement  6  ;    or  where 

1  (1851)  2  Sim.  N.  S.,  103  (165)  ;  21  4  Ghanasham.  v.  Moroba  (1894), 
L.  J.  Ch.,  253  (255).  And  see  this  sub-  I.  L.  R.,  18  Bom.,  474  (488)  ;  Herz  v. 
ject  further  discussed  infra  with  refer-  Union  Bank  of  London  (1859),  2  Gift'.. 
once  to  easements  of  light  and  air.  686  ;    Dent  v.  Auction  Mart  Co.  (1866), 

2  Ghanasham  v.  Moroba,  ubi  sup.  ;  L.  R.,  2  Eq.,  238  (249)  ;  Shelfer  v.  City 
and  see  Boyson  v .  Deane  (1899),  I.  L.  R.,  of  London  Electric  Lighting  Co.  (1895), 
22  Mad.,  251.  But  in  relation  to  ease-  1  Ch.,  287  (317)  (322)  ;  Cowper  v.  Laidli  r 
in  ruts  of  light  and  air.if  such  be  the  (1903),  2  Ch.,  337  (342)  ;  and  see  Colls 
correct  meaning  of  the  phrase,  it  would  v.  Home  and  Colonial  Stores,  Ltd.  (1904), 
be  difficult  to  say  that  pecuniary  com-  App.  Cas.,  179  (212). 

pensation  for  an  actionable  obstruction  5  Swaine  v.  G.  N.  Ry.  Co.  (1864),  10 

of  ancient  lights  would  have  that  effect,  Jur.  N.  S.,  191  ;  Cooke  v.  Forbes  (1867). 

except  where  money  might  be  spent  in  L.  R.,  5  Eq.,    166;    Shelfer  v.  City  of 

the  structural  alteration  or  rearrange-  London  Electric  Lighting  Co.  ;  Cowper  v. 

merit   of   the   premises.    Ghanasham    v.  Laidler,  ubi  sup. 

Moroba,  ubi  sup.  at  p.  488.  B  Dent  v.  Auction  Marl  Co.,  ubi  sup. 

3  Ghanasham  v.    Moroba,   ubi  sup.  ;  at  p.  247. 
and  see  l:<nj*<>tt  v.  Deane,  ubi  sup. 
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the  action  is  vexatious  and  oppressive  l  :    or 
where  the  plaintiff  has  by  his  own  conduct 
forfeited   his  right   to   an  injunction 2  ;    and 
in    all    cases    whore    damages    are    really    an 
adequate    remedy,3    a    perpetual    injunction 
ought  not  to  he  granted. 
(&)  Where,  on  the  other  hand,  the  injury  is  per- 
manent and  serious,  and  is  of  such  a  nature 
as  to  he  incapable  of  adequate  compensation 
in  money,  or  where  an  injunction  is  necessary 
to  prevent  a  multiplicity  of  judicial  proceedings, 
the  injunction  ought  to  be  granted.4 
(6)  An  injunction  may  be  awarded  to  restrain  an  injury 
not  yet  committed,  but  only  threatened  or  intended.5 


1  Shelfer  v.  City  of  London  Electric 
Lighting  Co.,  ubi  sup.  ;  Colls  v.  Home 
ami  Colonial  Stdres,  Ltd.,  ubi  sup.  at  pp, 

193,   212. 

2  SlicJfcr  v.  City  of  London  Electric 
Lighting  Co.,  ubi  sup.  :  and  see  Cowper 
v.  Laidh  r,  ubi  sup.  ;  Anath  Nath  Deb  v. 
Qalstaun  (1908),  I.  L.  R.,  35  Cal.,  061  ; 
Spec.  Rel.  Act,  I  of  1877,  s.  50  (?'),  and 
in  fra  as  to  laches,  D,  p.  030. 

:!  As  where  the  nuisance  is  already  at 
.hi  end,  Shelfer  v.  Gityof  London  Electric 
Lighting  <  '<>■.  ubi  sup.  at  p.  317.  or  where 
in  oases  of  lighl  and  air  the  obstruction 
i-  ool  bo  serious  as  altogether  or  sub- 
tantiallj  to  destroy  the  utility  of  l  ho 
dominant  tenement,  but  is  still  suffi- 
cient t title  1  he  plaintiff  to  relief,  si  i 

Ohanasham  v.  Mordba,  ubisup,  ;  Dhun- 
fibhoy  \.  Lisboa  |  1889),  I.  L.  R.,  13 
Bom.,  262;  Sultan  Nawaz  Jung  v. 
i:,i  tomp  Nanabhoy  (1896),  I.  L.  I!..  20 
Bom.,  Tin  ;  Boyson  \ .  Deane  (1899), 
l.  L.  I:..  22  Wad.,  251.  In  such  cases 
i  hero  doe  i  do!  appear  to  be  an  insu]  ier- 
able  difficulty  in  assessing  pecuniarj 
compen  iation,«ee  Ohanasham  \ .  Morob  i , 
p,  189. 
1  Ponnusamwi  Tevar  v.  Collector  "J 
Madura  (1869),  6  Mad.  II.  C,  6  j  Land 
\forlgagt  Hani  of  ln<ii<i  \.  Ahmed" 
bhoy      1884),   ]      L    R.,    8    B 3  i  ; 


Nandkishor  v.  Bhagubhai  (1884),  I.  L. 
R.,  8  Bom.,  95  ;  Kadarbhai  v.  Rahim- 
bhai  (1889),  I.  J,.  R„  13  Bom.,  674  : 
Lakshmi  Narain  Banerjee  v.  Tara  Pro- 
sanna  Banerjee  (1904),  T.  L.  R.,  31  Cal., 
944  ;  Anderson  v.  Haldut Roy  Chamaria 
(1905),  9  Cal.  W.  X..  543  ;  and  seeSpec. 
Rel.  Act,  I  of  1877,  s.  54  (e),  s.  56 
(a),  App.  V.  This  rule  has  been  ap- 
plied in  cases  of  light  and  air  where 
the  utility  of  the  dominant  tenement 
has  been  absolutely  or  substantially 
destroyed  on  the  ground  that  to  give 
damages  instead  of  an  injunction  would 
be  to  compel  the  plaintiff  t<>  srll  his 
casement  to  the  defendant .  see  Nandkis- 
hor v.  Bhagubhai  ;  Kadarbhai  v.  J!a- 
himbhai  ;  Ohanasham  v.  Mordba,  ubi 
■sn/,.  ;  Krixtodhonc  Milter  v.  Nandarcini 
Dassee  (1908).  1.  L.  R„  35  Cal„  889. 
This  is  in  accordance  with  English 
principles, see  Dent  v.  Auction  MaitCo., 
ubi  sup.  at  p.  2  Iti  ;  Aynsley  v.  Glover 
(1874),  L.  R.,  18  Eq.,  54  I  (552)  ;  Smith 
v.  Smith  (1875).  L  R„  20  Eq.,  500 
(.mi.-,)  ;  Greenwood  \ .  Uornsey  (1886),  33 
Ch,  I)..  171  (  177)  ;  55  T.  I.,  135  : 
Shelfer  v.  City  of  London  Electric  Light- 
ing  Co,  ;  Cowper  v.  Laidler,  ubi  sit/>.  ; 
Colls  v.  Hume  and  Colonial  Stores,  Ltd. 
(1904),  App.  Cos.,  179  (193). 

■•  Goldsmid      v.      Tunbridge       Wells 
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Tn  such  a  case  the  question  whether  or  not  tho  Court  will 
interfere  by  injunction  must  depend  upon  the  nature  and 
extent  of  the  apprehended  mischief  and  upon  the  certainty 
or  uncertainty  of  its  arising  and  continuing,1  and  upon  the 
applicability  or  inapplicability  of  clauses  (c)  and  (d)  of  section 
54  of  the  Specific  Belief  Act.2 

And  before  an  injunction  will  be  granted  it  must  be  shewn 
that  the  threatened  or  intended  act  will,  when  committed, 
inevitably  result  in  a  nuisance,3  and  a  much  stronger  and 
clearer  case  must  be  made  out  than  where  damage  has  actually 
occurred,4  because,  as  says  Jessel,  M.R.,  in  Corporation-  of  Corporation 
Birmingham  v.  Alien/'  "  in  the  one  case  you  have  no  facts  to  fin)llv/AUl.n 
i:  go  by,  but  only  opinion,  and  in  the  other  case  you  have 
'"  actual  facts  to  go  by." 

It  should  be  observed  that,  in  India  generally,  the  discre- 
tion given  to  Courts  by  section  54  of  the  Specific  Relief  Act 
to  grant  an  injunction  to  restrain  the  threatened  invasion  of 
an  easement,  will  only  arise  in  cases  which  do  not  fall  within 


Improvement  Commissionos  (1S66),  L. 
R.,  1  Ch.  App..  340;  Corporation  of  Birm- 
ingham v.  Allen  (1877),  <»  Ch.  D..  284 
(287) ;  Siddons  v.  Short  (1877),  2  C.  P.D., 
572;  Martin  v.  Price  (1804),  1  Ch., 
270;  Cowper  v.  Laidler  (1003).  2  Ch., 
337  ;  Urban  District  Council  of  West 
Houghton  v.  Wigan  Coal  and  Iron  Co., 
Ltd.  (1010),  1  Ch.,  150  (171);  Land 
Mortgage  Hank  of  India  v.  Ahmedbhoy 
(1883),  L  L.  R.,  8  Bom.,  35;  Bindu 
Basini  Chowdhrani  v.  Jahnabi  Chow- 
dhrani  (1896),  I.  L.  R.,  24  Cal.,  260; 
Lakshmi  Narain  Banerjee  v.  Tara  Pro- 
sanna  Banerjee  (1004),  I.  L.  R.,  31 
Cal.,  044  ;  and  -see  I.  E.  Act,  s.  35,  App. 
VII.  Where  any  one  claims  and 
insists  on  the  righl  to  commit  an 
actionable  wrong,  although  he  has  not 
already  committed  it  modo  el  forma, 
and  even  though  he  alleges  he  has  no 
present  intention  of  committing  it.  an 
action  Eor  declaration  and  injunction 
will  lie  against  him,  Shafto  v.  Bolckow 
Vaughan  &  Oo.  (1887),  34  Ch.  D.,  725, 
728, applied  in  ThornhiUv.  Weeks(l913), 


1  Ch..  438  •  see  also  Thornhill  v.  Weeks 
(No.  3)  (1015),  1  Ch.,  106. 

1  See  Ooldsmid  v.  Tunbridge  Wells 
Improvement  Commissioners,  ubisup.  at 
p.  354  ;  Land.  Mortgage  Bank  of  India 
v.  Ahmedbhoy,  ubi  sup.  at  pp.  68,  CO. 

2  See  Dhunjibhoy  v.  Lisboa  (1888),  I. 
L.  R.,  13  Bom.,  252.  For  the  text  of 
the  Act,  see  supra  and  App.  V. 

3  »S'ee  the  authorities  cited  supra,  p. 
103,  note  3.  "  Inevitably  "  does  not 
mean  that  the  non-occurrence  of  the 
injury  must  he  impossible,  but  that  the 
injury  will  in  all  human  probability 
occur,  Bindu  Basini  Chowdhrani  v. 
Jahnabi  Chowdhrani,  ubi  sup.  :  and  see 
Siddons  v.  Short,  ubi  sup.  at  p.  577. 
And  s.  5(5  (</)  of  the  Spec.  Rel.  Act,  I  of 
1877,  provides  that  an  injunction 
cannot  be  granted  to  prevent,  on  tins 
ground  of  nuisance,  an  act  of  which  it 
is  net  reasonably  clear  that  it  will  be 
a  nuisance. 

4  Corporation  of  "Birmingham  v. 
.  [lien,  ulii  sup. 

••>  Ibid,  at  p.  288. 
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clauses  (c)  and  (77)  of  that  section  in  respect  to  relief  by  pe- 
cuniary compensation,1  and  that  the  question  whether  or 
not  in  any  particular  case  the  discretion  can  be  said  to  arise, 
is  governed  by  the  same  considerations  as  in, cases  of  nuisances 
actually  committed.2 

In  England,  on  the  contrary,  if  is  apparently  still  an  open 
question  whether  the  Court  has  jurisdiction  under  Lord  Cairns' 
Act  to  award  damages  instead  of  an  injunction,3  but  the 
weight  of  opinion  appears  to  lie  against  the  existence  of  such 
jurisdiction,4  and  there  seems  to  have  been  only  one  case  in 
which  damages  were  given  instead  of  a  prohibitory  in- 
junction.5 

In  the  Indian  Easements  Act  there  is  no  provision  for  the 
recovery  of  compensation  or  damages  for  a  threatened  injury. 
In  that  Act  the  provisions  dealing  with  compensation  for  the 
disturbance  of  an  easement  are  applicable  only  to  cases  where 
the  disturbance  has  actually  occurred.6 

But  by  section  35,  clause  (b),  of  the  same  Act  an  injunction 
may,  subject  to  the  provisions  of  the  Specific  Eelief  Act,  be 
granted  to  restrain  a  disturbance  which  is  only  threatened 
and  intended  when  the  act,  if  committed,  must  necessarily 
disturb  the  easement.7 

C. — As  to  Mandatory  Injunctions. 

ll,  is  in  the  discretion  of  the  Court  to  grant  or  withhold  a 
mandatory  injunction  according  to  the  particular  circum- 
stances Of  each  e;ise.8 

\~  in  huw  such  discretion  should  lie  exercised  the  autho- 
rities appear  to  establish  (he  following  propositions : — • 

ih    \  mandatory  injunction  is  granted  generally  upon  tin1 


1   For  the   terms  of  the  section,  -see  Ch.  D.,  578  ;  seeOowperv.   Laidkr,ubi 

App.  V.  sup. 

-  See  Dhunj'ibhoy  v.  TAaboa,  ubi  swp.  fi  See s.  33,,  App. "VII, and Ghanaaham 

'■'  See  Ghanaaham  \.  Moroba,  ubi  ■••"/'•  v-  Moroba,  ubisup.  at  p.  487. 

Oowperv.  LaidUr,  ubi  aup.,  and  T  See  App.  VII. 

the  cases  there  referred  to.  R  See  m.  65  of  Spec.  Rel.  Act,  l  of  1877, 

//  <ll .-.-,  /  . .  Worley  (1884),  26  App.  V. 
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some  principles  and  subject  to  the  same  considera- 
tions as  a  perpetual  injunction.1 

(2)  Thus,  as  a  general  rule  where  damages  are  an  adequate 

compensation,  a  mandatory  injunction  will  not  be 
granted.2 

(3)  The  test  of  under  what  conditions  adequate  relief  can 

be  afforded  by  pecuniary  compensation  is  difficult  of 
precise  definition,  as" every  case  of  actionable  disturb- 
ance must  depend  on  its  own  circumstances  and  vary 
in  degree,  but  so  far  as  it  is  possible  to  deduce  any 
principle  of  general  application  from  the  decisions, 
it  seems  that  where  the  damage  caused  by  the  dis- 
turbance is  not  irremediable,  or  where  the  comfort 
or  utility  of  the  dominant  tenement  has  not  been 
destroyed  or  very  substantially  diminished,  the  Court 
will  usually  award  damages  instead  of  granting  an 
injunction  3  ;  but  where  the  case  is  one  of  irreparable 
or  very  substantial  injury  a  mandatory  injunction, 
and  not  damages,  will  be  granted.4 


1  Lakshmi  Narain  Banerjee  v.  Tara 
Prosanna  Banerjee  (1904),  I.  L.  R.,  31 
Cal.  at  p.  949. 

2  Bar/ram  v.  Khettra  Nath  Karformah 
(1869),  3  B.  L.  R,  (O.  C.  J.),  at  p.  45  ; 
Bottlewalla  v.  Bottlewalla  (1S71),  8  Bom. 
H.  C.  (O.  C.  J.),  181  ;  Ranchhod  Jam- 
nadas  v.  Lallu  Haribhai  (1873),  10  Bom. 
H.  C.,  95  ;  Ghanasham  v.  Moroba  (1894), 
r.  L.  R.,  18  Bom.,  474  ;  Boysonv  Deane 
(1899),  I.  L.  R.,  22  Mad.,  251  ;  Kal- 
liandas  v.  Tulsidas  (1899),  I.  L.  R.,  23 
Bom.,  786. 

3  See  the  cases  cited  in  the  last  foot- 
in  ite.  In  this  respect  the  Indian  de- 
cisions arc  in  conformity  with  the  views 
expressed  by  the  House  of  Lords  in 
Colls  v.  Home  and  Colonial  Stores,  Ltd. 
(1904),  App.  Cas.,  179,  192,  193,  and 
given  effect  to  by  the  Court  of  Appeal 
in  Kine  v.  Jolly  (1906),  1  Oh.,  480, 
495,  496,  503,  504  (affirmed  (1907), 
App.  Cas.,  1).  thai  the  Court  ought  now 
to  be  less  free  than  formerly  in  grant- 
ing mandatory  injunctions.     But  where 


damages  instead  of  an  injunction  would 
otherwise  be  given  the  conduct  of  the 
defendant  may  entitle  the  plaintiff  to  an 
injunction,  see  infra,  p.  635.  Con- 
versely, the  plaintiff  may  have  so  acted 
as  to  render  an  award  in  damages  a 
sufficient  satisfaction  of  his  claim, 
IF.  //.  Bailey  &  Son  v.  Holborn  &•  Fras- 
cati,  Ltd.  (1914),  1  Ch.,  598. 

4  Provability  Dabee  v.  Mohendro  Lalj 
Bose  (1SS1),  I.  L.  R.,  7  Cal.,  453; 
Nandkishor  v.  Bhagubai  (1884).  I.  L.  R., 
8  Bom.,  95  ;  Yaro  v.  San-a-ullah (1897), 
T.  L.  R.,  19,  All.,  259  ;  Anderson  v. 
Haldnt  Roy  Chamaria  (1905),  9  Cal. 
W.  N.,  543  ;  Kristodhonc  Milter  v. 
Nandarani  Dassee  (1908),  I.  L.  R,.  35 
Cal.,  889.  In  the  case  last  cited  the 
Court,  in  granting  a  mandatory  in- 
junction, took  into  consideration  the 
circumstance  that  the  obstruction  wis 
a  purely  temporary  one,  i.e.  a  wall 
erected  for  the  sole  purpose  of  pre- 
venting the  acquisition  of  an  casement 
in  future. 
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(4)  P>ut  in  every  case  the  Court  lias  a  discretion  under 

section  55  of  the  Specific  Belief  Act,  I  of  1877,  to 
grant  a  mandatory  injunction  according  to  all  the 
circumstances  before  it,  for  it  was  never  intended  by 
the  Legislature  to  lay  down  the  fixed  rule  that  an 
injunction  should  not  be  granted  unless  the  plaintiff's 
property  would  otherwise  bo  practically  destroyed.1 

(5)  Independently  of  special  circumstances,  such  as  laches 

on  the  part  of  the  plaintiff,2  or  unfairness  or  sharp 
practice  on  the  part  of  the  defendant,3  High  Courts 
in  India,  being  Courts  both  of  law  and  equity,  should, 
in  exercising  their  discretion  to  grant  or  withhold 
a  mandatory  injunction,  consider  not  only  the  extent 
of  the  injury  inflicted  on  the  plaintiff,  but  the  amount 
laid  out  by  the  defendant.4 

(6)  If  the  plaintiff  comes  to  the  Court  as  soon  as  possible 

after  the  commencement  of  the  obstruction  or  as 
soon  as  it  is  apparent  to  him  that  the  obstruction 
will  interfere  with  his  easement,  and  a  mandatory 
injunction  is  found  to  be  necessary,  such  injunction 
will  be  granted.5 

(7)  If  the  plaintiff  neglects  to  seek  the  assistance  of  the 

Court  until  after  the  obstruction  complained  of 
lias  been  completed,  as  in  the  case  of  a  building 
obstructing  ancient  lights,  the  Court  will,  as  a 
general  rule,  withhold  the  mandatory  injunction 
and    grant    compensation    in    damages,    except    in 


1    Pcwov  Sana-uUah,ubiaup.  (1876),  6  Ch.  1>..  767  (768);   S heifer  v. 

//".  p.  li'iii.  City  of  London    Electric    Lighting   Co. 

'■'  Set  infra,  p.  635.  (1895),  I  Ch.,  287  (323). 

1  Dhunjibhoy  v.  Lisboa,  ubi  sup.  al  ■'   Dent  v.  Auction,  Mart  ('<>.  (1866), 

p.  26]  :  Ghanashamv.  Moroba,  ubi  sup,  I..  K..  2  Eq.,  I'.'iS  ;    Aynsley  v.  Olover 

al  p,   184  :    and  see  Anath  Nath  Deb  v  (1874),  L.   R.,   is  Eq.,  6  1 1  ;    Smith  v. 

Gal  laun  (1908),  I.  L.  I:..  36  Cal.,  86].  Smith  (1875),  L,  R.,  30  Eq.,  500  ;   Krehl 

'l  in    i    in  accordance  with  English  prin-  v.  BiweK(1877),  7  Ch.  I>.,f>.r>l  ;   Green- 

cipli    .   eeOurriei  '  Co,  v.  Corbett  (1865).  wood  v.  Hornsey  (1886),  33  Oh.  D„  471  ; 

L"  Dp',  .v  Sin  .  366  (-'iiiii)  :  Smith  \ .  Smith  55  I..  'I'.,  136  ;   Benode  < '  tamaree  Dosaee 

..     I.,     r...    20    Eq„    500    (r.ur,)  ;  v.  Soudaminey  Dosaee  (1889),  h.  1\.,  16 

ncial    Plate    Glass    In  Oal.,  252(264), 
i  Co,  v.  Prudential  Assurance  Ca. 
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cases  where  extreme  or  very  serious  injury  would 
be  caused  to  the  plaintiff  by  the  refusal  of  the 
injunction,  or  where  other  special  circumstances 
call  for  mandatory  relief.1 

(8)  Where  there  has  been  no  laches  on  the  part  of  the 
plaintiff  in  coming  to  the  Court,  and  where  the 
defendant  has  been  guilty  of  unfairness  or  sharp 
practice,  or  has  endeavoured  to  evade  the  juris- 
diction of  the  Court,  a  mandatory  injunction  will  be 
granted.2 

To  withhold  it  would  be  to  compel  the  plaintiff  to  sell  his 
easement  at  a  valuation.3 

(!>)  Where  the  circumstances  of  a  case  so  require,  a  man- 
datory injunction  as  well  as  a  preventive  or  perpetual 
injunction  can  be  granted.4 


1  Tsenberg  v.  East  Indian  House 
Estate.  Co.  (1864),  K)  Jur.  N.  S.,  221  ; 
JJurell  v.  PrUchard  (1865),  L.  R.,  1 
Ch,  App.,  244  ;  City  of  London  Brewery 
Co.  v.  Tennant  (1873),  I..  R„9Ch.App., 
212;  Stanley  of  Alderly  v.  Shrewslury 
(1875),  L.  H.,'  10  Eq.,  616  ;  Beno.de 
C'oomaree  Dossee  v.  Soudaminey  Dossee 
(1889),  I.  L.  R.,  16  Oal.,  252  (205); 
Abdul  Rahman  v.  Emile  (1893),  T.  L.  R., 
10  All.,  00  (72).  But  mere  notice  not 
to  continue  building  so  as  to  obstruct 
the  plaintiff's  right  is  not,  when  not 
followed  by  legal  proceed  i rigs,  a  special 
circumstance  justifying  departure  from 
the  usual  ride,  Benode  Coomaree  Dossee 
v.  Soudaminey  Dossee,  ubi  sup. 

2  Bhuban  Mohan  Banerjee  v.  Elliott 
(1870),  0  B,  L.  R„  85;  Bottlewalla  v. 
Bottlewalla  (1871).  8  Bom.  H.  C.  (O,  C. 
J.),  181  (105)  (100)  ;  Nandkishor  v. 
Bhagubhai  (1884),  1.  h.  R.,  8  Bom.,  05 
(07)  ;  and  see  Provabutty  Dabec  v. 
Mohendro  Lall  Bose  (1881),  I.  L,  It.. 
7  Oal.,  453  ;  lie  nude  Coomaree  Dossee  v. 
Sowlaminey  Dossee,  ubi  sap.  For  the 
English  decisions,  see  Smith  y.  Smith 
(IST5),  L.  K.,  20  Eq.,  500;  Krehl  v. 
Burrell  (1877),  7  Ch.  1).,  551  ;  11 
eh.  I>.,  140:  Qaskin  v.  Balls  (1879),  13 
Oh.    D..    .'12  1;     Greenwood   v.    Hornsey 


(1S80),  33  Ch.  D.,  471  ;  55  L.  T.,  135  ; 
Shelfer  v.  City  "J  London  Electric  Light- 
ing Co.  (1805),  1  Ch.,  287  (323)  :  Colls 
v.  Home  and  Colonial  Stores,  Ltd.  (1004). 
App.  Cas.,  170  (103);  Kine  v.  Jolly 
(1905),  1  Ch.,  480,  405,  400,  503,  504. 
For  cases  where  a  mandatory  injunc- 
tion has  beep  granted  in  respect  of 
buildings  erected  pendente  lite,  see 
Kadarbhaiv.  Rahimbhat :  (1889).  I.  L.  B., 
13  Bom.,  074  ;  Kelk  v.  Pearson  (1871), 
L.  R,,  0  Ch.  App.,  809  ;  Smith  v. 
Smith,  ubi  sup.  ;  Mackey  v.  Scottish 
Widows  Fund  Assurance  Society  (1870). 
Ir.  R.,  10  Eq.,  114;  2  1  W.  K.  Dig.,  96 ; 
Krehl  v.  Burrell,  ubi  sup.  ;  Gaskin  v. 
Balls,  ubi  sup.  ;  Smith  v.  Day  (1880), 
13  Ch.  D.,  051  ;  Greenwood  v.  Hornsey, 
ubi  sup.  ;  Daniel  v.  Ferguson  (1891),  2 
Ch.,  27  ;  Von  Joel  v.  Hornsey  (1895),  2 
Ch„  774. 

J  Smith  v.  Smith  :  Krehl  v .  Burrell, 
ubi  sup. 

4  Dent  v.  Auction  Marl  Co.  (1866), 
L.  I-!.,  2  Eq.,  238  :  Bottlewalla  v.  Bottle- 
walla (1871).  8  Horn.  If.  ('.  (O.  ('.  J.), 
181  j  .1  am nudas  v.  Almaram  (1877), 
I.  L.  R.,  2  Bom.,  133  ;  i-and  Mortgage 
Bank-  of  India  v.  Ahmedbhoy  (1883), 
I.  L.  R.,  8  Bom.,  35  ;  Abdul  Hakim  v. 
Qonesh    Dutt  (1885),    1.    U    I!..    12  Oal. 
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(10)  "When    a    mandatory    injunction    is    granted     under 

section  55  of  the  Specific  Relief  Act,  I  of  1877,  two 
elements  have  to  be  taken  into  consideration  ;  in  the 
first  place,  the  Court  has  to  determine  what  acts  are 
necessary  in  order  to  prevent  a  breach  of  the  obliga- 
tion ;  in  the  second  place,  the  requisite,  acts  must  be 
such  as  the  Court  is  capable  of  enforcing.1 

(11)  A   mandatory  injunction,   if  granted,   will   be  limited 

to  removing  so  much  only  of  the  obstruction  as 
interferes  with  the  easement.2 

D. — Delay  and  Laches. 

The  question  whether  there  has  been  delay  or  laches  on 
the  part  of  a  plaintiff  in  coming  into  Court  is  one  of  fact,  and 
must  depend  on  the  particular  circumstances  of  each  case 
The  effect  of  such  delay  or  laches  on  the  plaintiff's  right  to 
relief  is  a  question  of  law  and  appears  to  resolve  itself  into  the 
following  propositions  : — • 

(1)  Mere  delay  in  taking  proceedings  is  not  of  itself  a  bar 
to  equitable  relief,3  but  where  the  delay  amounts  to 
laches  and  the  defendant  has  changed  his  position, 
acquiescence  will  be  presumed  and  an  injunction, 
whether  preventive  or  mandatory,  will  be  refused.4 

323  ;    Lakshmi  Narain  Banerjee  v.  Tara  parties  or,  in  default,  nominated  by  the 

Pro8anna  Banerjee  (1904),  I.  L.  I-?..  31  Court,  to  determine  how  the  injunction 

Cal.,  I'll  :    Chotalal  Mohanlal  \.  Lalla-  is  to  be  given  effect  to  in  the  way  least 

bhai  Surchanti  (1904),  I.  L.  I!.,  2'.)  Hem..  injurious  to  the  defendant,  JainiKidiis  y. 

157.  .  itnumim,  ubi  sup. 

1  Lakshmi  Sum  in  Banerjet  \.  Tars  '■'  Lindsay  Petroleum  Co.  v.  Hurd 
/'.     anna  Banerjee,  ubi  sup.  al  ]>.  949.  (1874),   L.   K.,  5  P.  ('..  221  ;    Hogg  v. 

2  Specific  Relief  Act,  s.  56,  ills,  (a)  icott  (1874),  L.  R.,  18  Eq.,  Ill  ;  Jam- 
and  (6),  App.  V  ;  Jamnadas  v.  Atma-  nadas  v.  Atmaram  (1877),  I.  L.  R.,  2 
ram,    ubi   sup.;     Proi>abutty    Dabee    v.  Horn.,    L33  (138);     De  Bussche  v.  Alt 

Wohendro   Lall   Bost    (1881),    I.    I..    I:.,  (1878),    8    Ch.    I).,    286    (314);     Txmd 

7   Cal.,    153   (460)  j     Abdul   Hakim    v.  Mortgage  Bank  of  India  v.  AJunedbhoy 

h   DuU  (1885),   I.   L.   R.,    12  Cal.,  (1883),  I.  L.  R.,  8  Bom.,  35  (86). 

123      Bala         Maharu  (1896),  I.  L.  R.,  *  Cooper  v.  Hubbuck  (I860),  30  Beav., 

20  I'.om..   7s.s  ;     Kristodhone   Mitter  \.  160  (186);    7  .fur.  N.  S.,  -I.r)7  :    Heera 

Nandarani   I >■•    ei   (1908),  I.  I..  R.,  36  LaU  Koer  v.  Purmessur  Koer  (1871),  15 

Cal.,  889.      \b  to  cases  of  light  and  air,  W.  R.,  401  ;  Jamnadas  \ .  .  ilmaram,  uhi 

irn,  II,  pp.  649,  660,     it  is  some-  sup.  ;    l><    Bussche   v.    Alt,   uhi  .sup.  ,■ 

times  At    irable  for  tho  C t  to  employ  Oaskin    V.    Balls    (1879),     Ki    Ch.    I)., 

>   i i     i  .n  J   in   M   agreed   on   by   the  324(328);  Chunder  Coomar  Mukerji  v. 
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n  this  subject   the  observations  of  the  l'rivy  Council  in  Lindsay 
\ay  Petroleum  Company  v.  Hurd,]  are  instructive.     They  Co.  y.  Hurd, 


On 
Lindsay 

say  :  "  Now  the  doctrine  of  laches  in  Courts  of  Equity  is  not 
"  an  arbitrary  or  a  technical  doctrine  Where  it  would  be 
"  practically  unjust  to  give  a  remedy  cither  because  the  party 
"  has,  by  his  conduct,  done  that  which  might  fairly  be  regarded 
"  as  equivalent  to  a  waiver  of  it,  or  where  by  his  conduct  or 
"  neglect  he  has,  though  perhaps  not  waiving  that  remedy, 
"  yet  put  the  other  party  in  a  situation  in  which  it  would  not 
"  be  reasonable  to  place  him  if  the  remedy  were  afterwards  to 
"  bo  asserted,  in  either  of  these  cases,  lapse  of  time  and  delay 
"  are  most  material.  But  in  every  case,  if  an  argument  against 
"  relief,  which  otherwise  would  be  just,  is  founded  upon  mere 
"  delay,  that  delay  of  course  not  amounting  to  a  bar  by  any 
"  statute  of  limitations,  the  validity  of  that  defence  must  be 
"  tried  upon  principles  substantially  equitable.  Two  circum- 
"  stances,  always  important  in  such  cases,  are,  the  length  of 
"  the  delay  and  the  nature  of  the  acts  done  during  the  interval, 
"  which  might  affect  either  party  and  cause  a  balance  of  justice 
"  or  injustice  in  taking  the  one  course  or  the  other,  so  far  as 
"  relates  to  the  remedy." 

And  in  De  Bussche  v.  Alt  -  it  was  pointed  out  by  Thesiger,  De  BusscTie 
L.J.,  that  mere  submission  to  an  injury  for  any  time  short  of  the  x*     '• 
period  limited  by  statute  for  the  enforcement  of  the  right  of 
action  for  such  injury  cannot  take  away  such  right,  although, 
under  particular  circumstances,  it  may  amount  to  laches  and 
afford  a  ground  for  refusing  relief. 

(2)  Such    laches    or    delay    as    will    disentitle    a    plaintiff 

to    an   injunction   is   not    necessarily    a    bar   to    the 

recovery  of  damages.3 

Koylash  Chunder  Sett  (1881),  I.  L.  R.,  7  It  lies  on  the  defendant  to  prove  that 

Gal.,  655  (673)  ;  Land  Mortgage  Bank  of  the  plaintiff  has  forfeited  his  right  to 

India  v.  Ahmedbhoy,  ubi  sup.  ;    Benode  relief  by   acquiescence,   Nandkishor  v. 

Coomaree  Dossee  v.  Soudaminey  Dossee  Bhaguhbai  (1884),  I.  L.  R.,  8  Bom.,  95. 

(1889),  I.  L.  R.,  16  Cal.,  262  ;    and  see  J   Ubi  sup.  at  p.  239,  cited  in  Jam- 

Anath   Nath   Deb   v.    Galstaun    (1908),  nadaa  v.  Atmaram  (1877),  I.  1j.  R.,  2 

I.  L.  R.,  35  Cal.,  061  ;    Specific  Relief  Rom.  at  p.  138. 

Act,  I  of  1877,  s.  56,  cl.  (/)  (for  the  -  (1878),  8  Ch.  D.,  at  p.  314. 

text,  see  App.  V)  ;    and  supra,  p.  197.  3  Ranchhod     Jamnadas     v.      Lullu 
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But,  in  such  case,  damages,  if  awarded,  are  a  final  remedy, 
and  will  prevent  any  recurring  right  of  action.1 

E. — Further  general  principles. 

(1)  Where  a  plaintiff  sues  for  an  injunction  or  for  such 
other  relief  as  the  Court  may  think  fit  to  grant,  and  his  remedy 
is  found  to  lie  in  damages,  the  Court  should  not  dismiss  the 
suit  and  refer  the  plaintiff  to  a  fresh  suit  for  damages,  but 
should  itself  take  evidence  and  find  what  pecuniary  compensa- 
tion the  plaintiff  is  entitled  to  recover  for  the  injury  complained 
of  and  proved.2 

(•>)  An  inquiry  as  to  damages  will  not  be  directed  where  the 
plaintiff  has  opened  a  case  of  substantial  damage  and  has 
failed  to  prove  it.3 

(3)  When  a  plaintiff  has  established  his  right  to  an 
injunction  he  ought  not  to  be  deprived  of  it  on  the  ground 
that  the  public  will  be  injured  if  it  is  granted.4 

(4)  In  the  case  of  an  actionable  disturbance  the  fact  that 
the  plaintiff  has  himself  contributed  thereto  should  not  in 
itself  preclude  him  from  obtaining  an  injunction  against  the 
person  causing  the  disturbance.5 

F.— As  to  clause  (b)  of  section  54  of  Specific  Relief  Act, 
I  of  1877. 

This  clause  is,  apparently,  not  intended  to  lay  down  a 
rule  applicable  to  easements,  but  rather  to  apply  to  such  cases 
as  are  referred  to  in  illustrations  (It)  and  (/)  to  the  section.0 

Haribhai (1873),  LOB Et.C.,96  ;  City  Qalstaun  (1908),  I.  L.  R.,  35  Cal.,    (301. 

of  London  Brewery  Co.v.Tmnant{lW&),  3  Kino  v.  Ilmtkin  (1877),  0  Ch.  1)., 

I.,  i:..  '.i  eh.  App.,  I'.f  ;  Shelfer  \.  City  of  160. 

I.<,i<<h>,<   Electric  Lighting  Co.  (1895),  1  *  Imperial  Gas  Light  and  Coal  Co.  v. 

Ch.,  287  (322).  Broadbent  (1856   L869),  7   De  G.   M.  & 

i  City    of    London    Brewery    Co.    v.  <•••   136(462);    7  II.  I..  O.,  COO  (010)  ; 

Tennant,  ub\    up.  Shelfer  v.  City  of  London  Electric  Light* 

t  KallUtndaa     v.     Tulaidoa     (1899),  ing  Co.  (1896),  1  Ch.,  287,  315,  316. 

I.  i„  u.,  j::  Bom.,  7so  ;    or  where  the  ■'  Staight  v.    Burn  (1869),    L.    I!.,   :- 

Court   i     uol   in  Itself  in  -i   |»psiiinii  in  t'li.  App.,  L63. 

tin  .him. mil  ofdamagi  i  rl  will  in  ■  Set   (;lini><islnui>  \.  Moroba  (1894), 

uanci     with    Lhi     usual    practice  [.  L.  It.,  18  Bom.,  474  (489).     For  the 

Jirccl    -in    inquiry,     ■<    Kin*    \.   Jolly  text  of  these  illustrations,  *ce  App.  V. 
i  no;,;,  i  ci,.,  iso  ,   Anath  Nath  Deb  \. 
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G.— Penalty  for  breach  of  injunction. 
When  once  an  injunction  has  been  granted,  the  person  com- 
mitting a  breach  thereof  renders  himself  liable  to  committal.1 

H. — Relief  for  breach  of  covenant  creating  easement. 

Where  a  right  does  not  arise  as  an  ordinary  easement  but 
as  a  special  right  created  by  covenant,  a  Court  of  Equity  will 
grant  an  injunction  for  its  actual  or  intended  disturbance 
without  regard  to  the  amount  of  damage  sustained.2 

In  Lcecli  v.  Schweder,  Mellish,  L.J.,  said3:  "  Of  course  it  Leech  v. 
"  would  be  possible  to  insert  in  any  covenant  words  which  ( tweder 
"  would  increase  the  right  of  the  covenantee  to  damages  at  law 
"  if  his  rights  were  violated,  and  would  entitle  him  to  an 
"  injunction  in  equity  to  enforce  that  right.  For  instance,  it 
•'  might  be  said  in  a  covenant  that  the  lessee  should  freely 
"  enjoy  the  house,  with  an  uninterrupted  view  from  the 
"  drawing-room  windows  over  all  the  existing  land  of  the 
"  lessor.  If  that  were  inserted,  no  doubt  it  would  give  a 
"  larger  right  than  had  previously  been  granted,  and  damages 
"  might  be  recovered  at  law  if  the  lessor  broke  that  covenant, 
"  and  a  Court  of  Equity  would  grant  an  injunction  against  the 
"  lessor  if  he  were  intending  to  break  it,  and  no  doubt  would 
"  also  grant  an  injunction  against  the  person  claiming  under 
"  the  lessor  if  he  took  with  notice  of  the  covenant."  4 

I. — Agreement  preventing  acquisition  of  easement. 

Conversely,  if  there  is  an  agreement  preventing  the 
acquisition  of  an  easement  the  Court  will  not  grant  relief  for 
an  obstruction  created  under  such  agreement.5 

1  Pranjivandas  v.  Meyaram  (1864),  I  (1878),  47  L.  J.  Ch.,  742. 

Bom.,    11.    C,    148.     As    to    breach    of  3   Ubi  sup.  at.  p.  474. 

injunction,  see  further,  Kerr  on  Injunc-  4  The  instance  given  here  is  of  a  right 

tions.  5th  Ed.,  pp.  684  et  seq.  ;   Wood-  not  amounting  to  an  easement,  but  the 

roffe  on  The   Law    relating  to  Injunc-  same  principle  would  apply  to  the  case 

tions,  pp.  87  et  seq.     For  the  case  of  a  of  an  easement. 

corporation  see  Stancomh  v.  Trowbridge  b  See  1.  E.  Act,  s.   15,  Expl.  1,  App. 

U.D.C.  (1910),  2  Oli-,  190i  VII,     and     Sultan     Nawaz     Jung     v. 

-  Leech  v.  Schweder  (1874),  L.  It.,  !t  Rustomji  Nanubhoy  (1896),  1.  L.  K  ,  20 

Ch.  App.,  463  ;   and  aei   Rolason  v.  Levy  Bom.,  701  ;    (1899),  I.  L.   I!..  24  Bum. 

(LSOS),  17  L.  T.,  61L  ;  AlLn  v.  Seckham  (P.  C),  156  ;   L.  R.,  26  hid.  App.,  184. 
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J. — Statutory  relief  by  damages. 

Under  .section  33  of  the  Indian  Easements  Act,  V  of  1882, 
the  owner  of  any  interest  in  the  dominant  heritage,  or  the 
occupier  of  such  heritage,  may  institute  a  suit  for  compensa- 
tion for  the  disturbance  of  the  easement  or  of  any  right 
accessory  thereto  :  provided  that  the  disturbance  has  actually 
caused  substantial  damage  to  the  plaintiff.1 

"  Substantial  damage  "  is  defined  by  Explanations  I,  II, 
and  III  to  the  same  section.2 

K. — As  to  mixed  relief. 

In  India,  both  before  and  since  the  passing  of  the  Specific 
Relief  Act,  I  of  1877,  it  has  been  open  to  the  Court  to  grant 
mixed  relief  by  injunction,  perpetual  or  mandatory,  or  both, 
and  damages  where  the  circumstances  of  the  particular  case 
so  require  :!  ;  and  in  cases  of  continuing  actionable  nuisance  a 
combined  preventive  and  mandatory  injunction  is  ordinarily 
the  proper  remedy.4 

II. — In  Cases  oj  lAght  and  Air. 

Since  by  far  the  greater  number  of  cases  relating  to  the 
disturbance  of  easements  arc  cases  of  light  and  air,  it  is 
thought  that  this  part  of  the  present  chapter  may  be 
appropriately  concluded  (a)  by  a  short  summary  of  the 
Indian  decisions  dealing  with  the  question  of  relief  by 
injunction  or  damages  for  the  actionable  disturbance  of 
easements  of  light  and  air,  (l>)  by  reference  to  certain 
considerations  of  practical  importance  and  utility  in  determin- 
ing questions  as  to  the  degree  of  obstruction  and  the  extent  of 

\,,|,.  vil.  I.  L.  R.,  31  Cal.,  944  ;   Chotalal Mohan' 

.  App.  VII.  lalv.  Lattabhai  Surchand (1904),  I.  L.  R., 

1  Jatnnadas     v.     Almaram     (1*77).  29  Bom.,  157. 

I.  I,,  ft.,  2  Bom.,  133;    Land  Mortgage  '   Lakskmi  Narain   Banerjee  v.  Tara 

"Bank    oj   /inh'ii    \.    Ahmedbhoy   (1883),  Prosanna  Banerjee,  vbi  sup.  al  pp.948, 

I.  I..  I:.,  8  Bom.,  '■'■■<:    Abdul  Hakim  v.  949.     This  is  of  course   provided   that 

h   //////  (1886),   I.   L.   R.,   I l'  Cal.,  damages  are  nol  an  adequate  remedy, 

:!„':;;  and  ...  /  <//.  fwni  Narain  Banerjei  set  supra,  under  B  and  0. 
v.     'I'uru    Prosanna     Banerja     (1904), 
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ihii  injury  thereby  caused,  (c)  by  reference  to  (lj  the  form  of 
injunction  and  (2)  declaration,  and  (<l)  by  reference  to  the 
question  of  damages. 

A. — Summary     of    Indian    decisions    as    to    relief    by 
injunction  or  damages. 

In  Modhoosoodun  Dey  v.   Bissonauth  Dey  l   there   was   a  Modhoo- 
threatened    complete    obstruction    of    ancient    lights    and    ^^odun  Dey 

1  °  v.  Bissonanth 

preventive  injunction  was  granted.  Dey. 

In  Jamnadas  v.  Atmaram  2  the  defendants,  in  spite  of  re-  Jamnadas  v. 
peated  notice  and  warning  from  the  plaintiff,  had  continued  to  Aimamm- 
build  their  new  house  only  one  foot  away  from  the  plaintiff's 
ancient  house,  until  they  had  raised  it  higher  than  the 
plaintiff's  building  and  thereby  darkened  some  of  the  principal 
rooms  therein,  making  them  unfit  for  occupation  during  the 
day  without  artificial  light.     Mandatory  injunction  allowed. 

In  Provabutty  Dabee  v.  Mohendro  Lall  Bose,3  the  defendant,  Provabutty 
notwithstanding     the     plaintiff's     remonstrance,     began     and  ??\ee  v/ 
completed  a  wall  which  totally  obstructed  one  of  the  plaintiff's  Lull  Bose. 
ancient  lights.     Mandatory  injunction  granted. 

In  Nandkishor  v.  Bhagubhai 4  the  plaintiff's  house  was  Nundk-ishor 
higher  than  the  defendant's  shop  and  had  a  side  window  in  v-  Bh(<<Jubhui- 
the  common  wall  dividing  the  two  premises.  The  defendant 
raised  the  outer  wall  of  his  shop  and  thereby  completely 
enclosed  the  plaintiff's  window.  It  was  held  that  this  was  an 
injury  of  so  serious  a  nature  as  to  be  incapable  of  adequate 
relief  in  damages.     Mandatory  injunction  granted. 

In  Dhunjibhoy  v.  Lisboa5  the  dispute  between  the  parties  Dhunjibhoy  v. 

Lisboa. 


1   (1S75)  15  B.  L.  R.,  361.  English  Courts  under  Lord  Cairns'  Act 

-  (JS77)  I.  L.  R.,  2  Bom.,  133.  I  sei  (■'reenwood  v.  Hornsey  (1886),  33  Ch. 

3  (1881)  I.  L.  R.,  7  Cal.,  453.  D.,    471;     55   L.   T.,    135;     Martin    v. 

4  (1884)  I.  L.  It.,  8  Bom.,  95.  Price  ("894),  1  Ch.,  276  (280)  ;    Cowper 

5  (1889)  1.  L.  I-:.,  i:;  Bora.,  252.  In  v.  Iaidler  (1903),  2  Ch.,  337,  and  supra, 
this  case  the  Court  approved  and  acted  I  (a),  pi>.  015,  016).  lias  been  accepted 
upon  the  grounds  stated  in  Holland  v.  in  Dhunjibhoy  v.  Lisboa,  ubi  sup.,  and 
Worley  (l&Si),  26  Ch.  D.,  578,  forgiving  later  Indian  decisions  {Ghanashatn  v. 
damages  instead  of  an  injunction.  The  Moroba  (1894),  I.  L.  R.,  18  Boin., 
view  taken  in  Holland  v.  Worlcy,  though  *74  ;  Hoy-son  v.  Deane  (1899),  I.  L.  R„ 
doubted  in  later  English  decisions  in  22  Mad.,  251)  so  far  as  it  permits  of 
reference    to    the    jurisdiction    of    the  damages,  instead  of  an  injunction,  being 


P.E. 


!l 
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had  reference  to  four  ancient  windows  in  the  south  Avail  of  the 
plaintiff's  house,  two  being  on  the  second  floor  and  two  in  a 
loft.  At  the  date  of  the  action  the  defendant  had  begun  to 
build  a  house  the  north  wall  of  which  was  about  six  feet  distant 
from  the  plaintiff's  south  wall,  and  was  intended  to  be  sixty- 
four  feet  high,  i.e.  about  twenty  feet  higher  than  the  plaintiff's 
windows  in  the  loft.  It  was  proved  that  the  obstruction  would 
not  be  so  serious  as  substantially  to  destroy  the  utility  of  the 
dominant  house.  Preventive  injunction  refused.  Substantial 
damages  (Bs.2000)  awarded. 

In  Benode   Coomaree  Dossee  v.   Soudaminey  Dossee  l   the 

plaintiff,  though  he  gave  the  defendant  notice  not  to  continue 

miney  Dossee.  building  so  as  to  obstruct  his  right,  delayed  taking  proceedings 

until  the  building  had  been  completed.     Mandatory  injunction 

refused.     Damages  agreed  upon  between  the  parties. 

In  Kadarbhai  v.  Bahimbhai  2  it  was  proved  that  the  wall 
intended  to  be  built  by  the  defendants  would  so  obstruct  the 
passage  of  light  and  air  through  an  ancient  window  in  the 
plaintiffs  house  as  completely  to  darken  the  room  to  which 
the  window  belonged  and  render  it  unfit  for  use. 

On  second  appeal  preventive  injunction  granted  by  first 
Court  restored,  and  mandatory  injunction  granted  directing  the 
defendants  to  remove  the  wall  they  had  raised  after  lower 
Appellate  Court's  decree  in  their  favour  and  pending  plaintiff's 
appeal  to  the  High  Court. 

J  n  Ghanasham  v.  Moroba 3  the  defendant  had  partially 
erected  and  intended  to  complete  a  building  which  though 
sensibly  diminishing  the  plaintiff's  light  had  not  and  could 
not  render  the  plaintiff's  premises  substantially  unfit  for  the 


Benode  Coo- 
maree  Dossee 
v.  Sotida- 


Kadarbhai  v 
Rahimbhai. 


Ghana  ham 

v.  Moroba. 


awarded  in  cases  w  here  the  sen  ii  nt 
tenement  ia  Bituated  in  a  Large  and 
crowded  city  incapable  of  extension 
■•  *  1 1  ically,  and  «  here  this  and 
othei  circum  tana  i  connected  with 
ill'  situation  oi  I  he  sen  ient  tenement 
would     maki     an     injunot ion    <li jpro- 

aablj  oppn  ive.  The  applica- 
tion of  this  view  to  ca  es  oJ  light  and 

>  Ing  in   the  oity  of   Bombaj    i 


now  a  mutter  of  general  practice  in 
the  High  Court,  though  the  rule  must 
still  be  administered  with  care  and 
caution  and  a  due  regard  to  the  special 
circumstances  of  each  case,  see  Dhun- 
jibhoy  v.  Lisboa  ;  Ghanasham  v. 
Moroba,  ubi  sup. 

1  (1880)  I.  L.  I!..  K>  CalM  252. 

-  (1889)  I.  L.  U.,  13  Bom.,  674. 

■'     /    hi  BUp. 
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purpose  for  which  it  might  reasonably  be  expected  to  be  used. 
Preventive  and  mandatory  injunction  refused.  Rs.500  awarded 
as  damages. 

In  Sultan  Nawaz  Jung  v.  Rustomji  Nanabhoy  1  no  serious  Sultan  Nawaz 
damage  had   been  caused   by  the  obstruction  ;    no  room  in  tJ^ji  ^ana. 
the    dominant    tenement    had    been   rendered    uninhabitable,  bhoy. 
though  two  rooms  had  been  rendered  somewhat  hotter  and 
darker,  causing  a  slight  reduction  in  market  value.     Preventive 
injunction  refused.     Damages  assessed  by  taking  loss  of  rent 
at  Rs.240  per  annum,  and  allowing  twenty-five  years'  purchase. 
Rs.7000  awarded  in  all. 

In  Yaro  v.  Sana-ullah,2  where  the  dominant  tenement  had  Yam  v.  Sana- 
been  used  for  more  than  twenty  years  for  the  purposes  of  " l"  '" 
manufacturing  a  particular  kind  of  cloth,  and  the  defendant 
built    so    near    and    in    such    a    manner    as    to    render    the 
dominant    tenement    practically    useless    for    such    purposes, 
mandatory  injunction  granted. 

In  Boyson  v.  Deane  3  the  damage  caused  by  the  defendant's  Boyson  v. 
building  wTas  comparatively  small  and  far  short  of  rendering 
the  plaintiff's  premises  useless  or  seriously  diminishing  their 
selling  value.     Injunction,  yeryctual  and  mandatory,  refused. 
Damages  granted. 

In  Cliotalal  Mohanlal  v.  Lallubhai  Surchand  4  the  Bombay  Chotalal 
High  Court  granted  an  injunction  on  concurrent  findings  by  }Ju^j"j"ti  v' 
the  twro  lower  Courts  that  there  had  been  a  diminution  of  the  Surchand. 
amount  of  light  and  air  accustomed  to  enter  the  plaintiff's 
windows  during  the  prescriptive  period  and  that  the  occupation 
of  the  plaintiff's  house  had  thereby   been  rendered  uncom- 
fortable. 

In   Anderson  v.  Haldut  Boy  Cliamaria5  there  had  been  a  Anderson  v . 
substantial  privation  of  light  and  air,  preventing  the  plaintiffs  ^jf^irf°y 


1  (1890),  I.  L.  R.,  20  Bom.,  714  ;    on  was  excluded  by  agreement, 
appeal    to    the    Privy    Council    (1899),  -  (1897)  1.  L.  K.,  19  All..  259. 

I.  L.  R.,  24  Bom.  (P.  C),  156  ,    L.  R.,  a  (1899)  1.  L.  R.,  22  Mad.,  251. 

20  lnd.  App.,   181,  where  the  r|uestion  i  (1904-5)  I.  I...  R.,  29  Bom.,   157. 

of  relief  was  not  gone  into,  it  being  held  3   (1905)  9  Oal.  \V.  N.,  543. 

that    the    plaintiff's    alleged   easement 
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Kristodhone 
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Nandarani 

Dasxce. 


I.  a  A  bbas 
Sait  v.  Jacob 
Haroon  Suit. 


Muthu 
Krishna 
.  [yyar  v. 

Si  ninth  nga 
Muninagan- 
drii  a. 


from  carrying  on  their  jute  business  as  beneficially  as  before. 
Mandatory  injunction  granted. 

In  Anaih  Nath  Deb  v.  Galstaun  !  there  was  such  a 
diminution  of  the  plaintiff's  light  as  to  amount  to  a  nuisance, 
but  as  there  had  been  considerable  delay  on  the  plaintiff's  part 
in  taking  legal  proceedings,  and  as  there  was  a  great  dispro- 
portion in  value  between  the  plaintiff's  and  defendant's 
buildings,  the  former  being  a  small  old-fashioned  house  and 
the  latter  a  large  and  expensive  one,  and  further,  as  the 
defendant  could  not  have  complied  with  a  mandatory 
injunction  without  pulling  down  the  whole  of  his  building 
or  so  much  of  it  as  would  render  the  remainder  practically 
useless,  mandatory  injunction  refused.  Inquiry  as  to  damages 
directed. 

In  Kristodhone  Mitter  v.  Nandarani  Dassee2  ancient  lights 
had  been  closed  by  the  owner  of  the  dominant  tenement,  and 
the  defendant  treating  that  as  an  abandonment  erected  a  wall 
on  his  premises  against  the  dominant  house  solely  for  the 
purpose  of  preventing  the  right  being  regained.  It  being  held 
there  was  no  abandonment,  a  mandatory  injunction  was  granted. 

In  Esa  Abbas  Sait  v.  Jacob  Haroon  Sait  3  the  defendant 
had  partially  erected  a  wall  and  thereby  completely  closed  the 
plaintiff's  window  to  all  access  of  light  and  air.  The  court  con- 
sidered tin's  a  clear  case  for  mandatory  and  perpetual  injunction. 

In  Muthu  Krishna  Ayyar  v.  Somalinga  Muninagandrien  4 
(lie  obstruction  complained  of  was  found  to  have  darkened 
the  plaintiffs  house  so  as  to  make  it  uncomfortable  and  in  part 
useless.     A  mandatory  injunction  was  granted. 


B.—  Practical  considerations  in  determining  the  degree 
of  obstruction  and  extent  of  injury  thereby  caused. 

(I)  Mule  as  to  angle  of  forty-five  degrees. 

There    is   no    nde   of    law   that,    if    forty-live   degrees  of 
unobstructed   light  are  left,   there  is  still  sufficient  light  for 


1      1008)  I.  I-.  I;.,  35  C.il.,  861. 
'  100      I.  i.    i:..  :;■»  Oil.,  880. 


•'   (1000-10)   I.    I-.    R.,  •'!•'!  Mad.,    327, 
1  (1912   13)  I.  L.  J;.,  30  Mad.,   II. 
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the    comfortable   or    beneficial    enjoyment    of    the    dominant 

tenement  and  the  dominant  owner  cannot,  maintain  an 
action  for  the  injury  caused  by  the  diminution  of  the 
light.' 

But  it  is  a  matter  of  primd  facie  evidence,  and,  according 
to  experience,  is,  in  general,  a  fair  working  rule,  that  no 
substantial  injury  is  done  or  is  likely  to  be  done  where  an 
angle  of  forty-five  degrees  is  left,  especially  if  there  is  good 
light  from  other  directions  as  well.2 

And  this  test  may  be  adopted  as  a  valuable  guide  in  cases 
where  the  proof  of  obscuration  is  not  definite  or  satisfactory.3 

In  Beadel  v.  Perry  4  it  was  thought  that  by  analogy  to  the  Beadel  v. 
principle  of  the  Metropolitan  Building  Act,  a  wall  built  oppo- 
site to  ancient  lights  to  a  height  not  greater  than  the  distance 
between  such  wall  and  the  ancient  lights  would  not,  under 
ordinary  circumstances,  be  such  a  material  obstruction  as 
would  necessitate  relief  by  injunction  ;  and  in  accordance 
with  this  view  a  mandatory  injunction  was  granted  directing 
the  defendant  to  reduce  his  wall  to  an  elevation  not  exceeding 
such  distance. 

In  City  of  London  Brewery  Company  y.  Tennant  Lord  Sel-  City  of 
borne  said  5  :    "  Further,  with  regard  to  the  forty-five  degrees,  Brewc"  Co 
"  there  is  no  positive  rule  of  law  upon  that  subject  ;    the  cir-  v.  Tennant. 
"  cumstance  that  forty-five  degrees  are  left  unobstructed  being 
"  merely   an   element   in   the   question   of   fact,    whether  the 
"  access  of  light  is  unduly  interfered  with  ;    but  undoubtedly 
"  there  is   ground   for   saying   that   if   the   Legislature,   when 
"  making  general  regulations  as  to  buildings,  considered  that 


1  City  of  London  Breicery  Co.  v.  Ten-  2  >S'ee  the  English  cases  cited  in  the 

nani  (1873),   L.   R.,   9  Ch.  App.,   212  ;  last  note,  and  Parker  v.  First  Avenue 

Theed  v.  Debenham  (1876),  2  Oh.  D.,  Hotel  (1883),  24  Ch.  D.,  282  ;  Delhi  and 

166;    Ecclesiastical     Commissioners    v.  London  Bank  v.  Hem  LaU  Dutt  (lssT), 

Kino    (1880),    14    Ch.    D.,    213    (228);  I.  L.   R.,   14  Cal.,  839  (858);    Bala  v. 

Colls    v.    Home    and    Colonial    Stores,  Maharu  (1895),  I.  L.  B.,  20  Bom.,  788 

l.l<l.   (1904),  App.   ('as.,   179,  204,  210,  (7!)<i). 

211  ;    Delhi  anil  London  Bank  v.  Hem  3  Delhi   and   London   Bank   v.    Hem 

LaU    Dutt    (1SS7),    I.    L.    R.,    14    Cal.,  T.att  Dutt,  vli  sup. 

839  (85S)  ;  Chotalal Mohunlal  v.  Lallab-  4   (1866)  I..  R.,  3  Eq.,  465. 

hai  Surchand  (1904),  I.  L.  R.,  29  Bom.,  5   Ubi  sup.  at  p.  220. 
157. 
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"  when  new  buildings  are  erected,  the  light  sufficient  for 
'*  the  comfortable  occupation  of  them  will,  as  a  general  rule, 
be  obtained  if  the  buildings  to  be  erected  opposite  to  them 
'  have  not  a  greater  angular  elevation  than  forty-five  degrees, 
"  Die  fact  that  forty-five  degrees  of  sky  are  left  unobstructed 
"  may,  under  ordinary  circumstances,  be  considered  prima 
'facie  evidence  that  there  is  not  likely  to  be  material  injury  ; 
"  and  of  course  that  evidence  applies  more  strongly  where 
'"  only  a  lateral  light  is  partially  affected  and  all  the  lights 
"  art'  not  obstructed.  I  make  that  observation,  not  imagining 
"  that  either  at  law  or  in  this  Court  any  judge  has  ever  meant 
"  to  lay  down  as  a  general  proposition  that  there  can  be  no 
"  material  injury  to  light  if  forty-five  degrees  of  sky  are  left 
"  open  ;  but  I  am  of  opinion  that  if  forty-five  degrees  are  left, 
"  this  is  some  prima  facie  evidence  of  the  light  not  being 
"  obstructed  to  such  an  extent  as  to  call  for  the  interference  of 
':  the  Court — evidence  which  requires  to  be  rebutted  by  direct 
"  evidence  of  injury."  * 

(2)  Oilier  matters  of  evidence. 

Experl  fa\  [pne  suggestion  made  by  Lord  Macnaghten  in  Colls  v. 

CoU  Somi  1  lome  (iml  Colonial  Stores,  Limited,2  that  judges  who  exercise 
andColonial  I  lie  functions  of  both  judge  and  jury  might  often  usefully 
avail  themselves  of  the  assistance  of  independent  and  experi- 
enced  surveyors  in  reporting  upon  the  degree  of  diminution 
which  a  plaintiff's  ancient  light  and  air  has  undergone,  is 
obviously  of  practical  value  to  Indian  tribunals  in  cases  arising 
in  the  Presidency  towns  or  other  large  cities  of  India. 

If'  says  :! :  "  h  will  be  observed  that  in  Bach  v.  Stacey  4  the 

"  [earned  judge  told  the  jury  who  had  viewed  the  premises 

"thai    they    were    to    judge    rather     from    their    own    ocular 

"I'  ervation  than  Erom  the  testimony  of  any  witnesses,  how- 

"  ever  respectable,   of  (lie   degree  of   diminution   which  the 


1    Approved  by  Lord  Davey  in  Colls  '■'  Ubieup.&i  |>.  192. 

v.  I/,,,,,,  ,,,„/  Colonial  Stores,  Lid.,  ubi  '  (1826)  2  <!.  &   P.,  465  j    B1   R.  K.. 

.i  p,    'hi.  679. 
I  1904)   \|.p   <'.i  ..  179. 
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"  plaintiff's  ancient  light  had  undergone.  Now,  a  judge  who 
"  exorcises  the  functions  of  both  judge  and  jury  cannot  he 
"  expected  to  view  the  premises  himself,  even  if  he  considers 
"  himself  an  expert  in  such  matters.  13ut  I  have  often 
"  wondered  why  the  Court  does  not  more  frequently  avail  itself 
"  of  the  power  of  calling  in  a  competent  adviser  to  report  to 
"  the  Court  upon  the  question.  There  are  plenty  of  experi- 
"  enced  surveyors  accustomed  to  deal  with  large  properties 
"  in  London  who  might  be  trusted  to  make  a  perfectly  fair 
"  and  impartial  report,  subject,  of  course,  to  examination  in 
"  Court  if  required." 

(b)  Upon  the  question  of  what  is  relevant  evidence  in  an  Irrelevant 
inquiry  into  the  effect  that  a  particular  obstruction  has  had  evi  ence" 
upon  the  comfortable  or  beneficial  occupation  of  the  dominant 
tenement,  it  seems  abundantly  clear  that  any  evidence  directed 
to  proving  that,  notwithstanding  a  substantial  diminution  of 
light  and  air  amounting  to  a  nuisance,  the  plaintiff's  premises 
are  still  better  lighted  than,  or  as  well  lighted  as,  many  other 
premises  similarly  situated  is  irrelevant  and  inadmissible. 

This  proposition  is  almost  self-evident.  Any  such  com- 
parative test  must  be  obviously  unreliable  and  unsatisfactory 
and  capable  of  serious  inconvenience  and  hardship  to  the 
plaintiff,  who  might  thus  find  himself  compelled  to  adopt 
a  peculiar  and  fanciful  standard  of  enjoyment  wholly  unsuited 
to  his  particular  requirements. 

Upon  this  question  Lord  Macnaghten,  in  Colls  v.  Home  Coll*  v.  Home 
and  Colonial  Stores,  Limited,  says1:  "Perhaps  I  ought  to^^jgjrf 
"  add  a  word  about  Warren  v.  Brown,2  which  is  referred  to  in 
"  both  the  judgments  below.  I  cannot  say  that  that  case  is 
"  quite  satisfactory  to  my  mind  either  as  dealt  with  in  the 
"  Court  of  first  instance  or  in  the  Court  of  Appeal.  In  the 
''  Court  of  first  instance  the  learned  judge  who  tried  the  case 
"  found  a  special  verdict  which  is  not  very  easy  to  understand. 
'  The  room  in  which  the  light  has  been  materially  diminished 
'in  its  present  stale  is,'  he  says,  '  better  lighted  than  the 


1  Ubi  sup.  at  p.   104.  1  K.  B.,  15. 

2  (1900)  2  Q.  B.,  722  ;    0.  A.  (1002), 
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"  '  ground-floor  front  rooms  in  many  of  the  principal  .streets.' 
"  I  do  not  see  what  bearing  that  fact  had  on  the  question  at 
"  issue." 
Annth  Natl  ln  Anath  Natli  Deb  v.  Galstaun.1  before  the  Calcutta  High 

8taun'  Court,  it  was  sought  to  prove  that,  notwithstanding  a  material 

diminution  of  the  plaintiff's  light  amounting  to  a  nuisance,  the 
plaintiff's  office  had  more  light  left  than  many  other  offices  in 
Calcutta,  that  the  light  coming  to  the  plaintiff's  premises  was 
sufficient  for  business  purposes,  and  that  the  plaintiff  could, 
by  making  internal  alterations  in  his  premises,  improve  the 
light  coming  thereto ;  but  it  was  held,  following  Lord  Macnaghten 
in  Coils'  case,  that  such  evidence  was  not  relevant. 
Kine  v.  Jolly.  And,  in  this  connection,  the  observations  of  Vaughan- 
Williams,  L.J.,  in  Kine  v.  Jolly,2  on  the  meaning  and  applica- 
tion of  the  expression  "  well-lighted,"  shew  that  the  fact 
that  a  particular  room  is  "  well-lighted  "  does  not  necessarily 
exclude  the  existence  of  a  nuisance.  He  says  :  "I  am  not 
"  prepared  to  say  that  a  room  may  not  be  still  a  well-lighted 
"  room  after  the  obstruction,  and  yet  be  a  room  which  is 
"  substantially  less  comfortable  and  less  convenient  according 
"  to  the  ordinary  notions  of  mankind  in  this  country.  I  think 
"  that  may  be  so.  I  do  not  know  what  the  exact  standard  is 
"  that  one  applies  when  one  uses  the  word  '  well-lighted.' 
Well-lighted  '  is  obviously  a  comparative  expression  :  it  may 
"  mean  well-lighted  taking  the  average  of  the  opinions  of 
"  people  of  the  present  day  as  to  the  quantity  of  light  that  is 
"  required.  I  do  not  know  in  which  sense  it  is  used  here,3 
but  if  it,  means  merely  that  the  room  is  well-lighted  taking 
tin'  average  of  rooms  of  houses  in  the  suburbs,  or  the  average 
"of  looms  in  the  metropolis  or  in  large  towns,  it.  seems  to  me 
"that,  notwithstanding  that,  the  room  is  well-lighted  in  that 
"sense,  it  still  might  he  that,  the  obstruction  has  rendered 
"the  house  substantially  less  comfortable  and  convenient 
"  according  \<>  the  ordinary  notions  of  mankind." 

1  (1008)1.  L.  R.,  35  Cal.,  661.  had   found  that  ill"  room  in  question 

'  (1905)  I  oli..  480  (494).  «  is,  notwithstanding   the  obstruction, 

■   h.  id.    Court   below   Kekewicb,  J..         oil  a  well-lighted  room. 
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C. — Form  of  Injunction.     Declaration. 

At  the  time  oi  the  decision  in  Colls  v.  Home  and  Colonial  (i)  Form  of 
Stores.  Limited,1   the  common  form  of  injunction  which  had  inJ"ncllOR- 
been  in  use  since  the  case  of  Yates  v.  Jack2  was  that  which     '-es  v-'  "- 
restrained  the  defendant  "  from  erecting  any  building  so  as 
"  to  darken,  injure,  or  obstruct  any  of  the  ancient  lights  of  the 
"  plaintiff*  as  the  same  were  enjoyed  previously  to  the  taking 
"  down  of  the  house  which  formerly  stood  on  the  site  of  the 
"  defendant's    new    buildings,    and    also    from    permitting    to 
"remain  any  buildings  already  erected  which  v, ill  cause  any 
"  such  obstruction."  3 

But  having  regard  to  the  decision  in  ColW  case  such  form  Colh  v.  Home 
cannot  now  be  considered  as  altogether  free  from  objection  in  "!Jd  C°lj"tlnl 
cases  arising  under  the  general  law — though  it  may  still  be 
suitable  in  cases  governed  by  the  Indian  Easements  Act 4 — and 
the  order  for  a  perpetual  or  prohibitory  injunction,  when 
expressed  in  general  terms,  should  now  be  in  the  following 
modified  form  :  "  That  the  defendant,  his  servants,  or  agents, 
"  be  perpetually  restrained  from  erecting  any  building  so  as  to 
"  darken,  injure,  or  obstruct  any  of  the  plaintiff's  ancient 
"  lights  or  windows  so  as  to  cause  a  nuisance  or  illegal 
"  obstruction  to  the  plaintiff's  ancient  lights  or  windows  as  the 
"  same  existed  previously  to  the  taking  down  of  the  house 
"  which  formerly  stood  on  the  site  of  the  defendant's  new 
"  buildings."  5 

In  cases  where  before  the  defendant's  new  buildings  are 
completed  the  action  is  brought  to  a  hearing,  but  there  seems 
to  be  good  ground  for  the  plaintiff's  apprehensions,  an  order 
may  conveniently  be  made  in  the  above  form  with  costs  up  to 


1  (1904)  App.  Cas.,  179.  I.  L.  R.,  13  Born.,  074  (077)  ;    Bala  v. 

2  (1866)  L.  R.,  ICh.  App.,  295  (298),  Maharu  (1895),  I.  L.  R.,  20  Bom., 
referred  to  in  (1904),  App.  Cas.  at  7S8  (791);  Chotalal  Mohanlal  v. 
p.  207.  Lallabhai  Surchand   (1904),   I.   L.   R., 

3  See  the  same  form  adopted  in  Dent  29  Bom.,  157. 

v.    Auction    Mint   Co.    (1866),    L.    R.,  5  Colls  v.  Home  and  Colonial  Stores, 

2  Eq.,  238  (255).  Ltd.  (1904),  App.  Cas.  at  pp.  L93,  191  : 

4  For  forms  of  orders  in  cases  Higgins  v.  Betts  (1905),  2  Ch.,  210  (217) ; 
governed  by  the  Indian  Easements  Act,  Andrews  v.  Waite  (1907),  2  Ch.,  500 
see    Kadarbhai    v.     Rahimbhai    (1889),  (510). 
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the  hearing,  and  liberty  to  the  plaintiff  within  a  fixed  time 
after  completion  to  apply  for  further  relief  by  way  of  mandatory 
injunction  or  damages,  as  he  may  be  advised.1 

And  a  mandatory  injunction,  if  and  when  granted,  should 
in  form  be  limited  to  such  parts  of  the  building  of  the  defen- 
dant as  have  been  erected  so  as  to  cause  such  nuisance  or 
obstruction  as  aforesaid.2 
!?LDeelara~  Where  the  act  or  acts  complained  of  is  or  are  to  be  ascribed 

rather  to  a  desire  on  the  defendant's  part  to  ascertain  the 
plaintiff's  rights  than  to  infringe  them  (as  by  the  erection  of 
a  hoarding),  and  at  the  time  of  the  bringing  of  the  action 
the  defendant  shews  no  intention  to  cause  the  anticipated 
disturbance,  the  Court,  instead  of  granting  an  injunction,  may 
consider  the  plaintiff's  right  to  be  sufficiently  protected  by  a 
declaration  (with  liberty  to  apply  thereafter  for  an  injunction), 
provided  the  defendant  undertakes  to  give  the  plaintiff  reason- 
able notice  of  his  intention  to  rebuild,  and  at  the  same  time  to 
produce  to  the  plaintiff  upon  request  his  building  plans.3 

D. — Damages. 

The  damages  recoverable  for  the  wrongful  obstruction  of 
ancient  lights  are  not  necessarily  confined  to  the  particular 
light  or  lights  affected  but  may  extend  to  the  diminution  in 
value  of  the  whole  of  the  plaintiff's  premises  if  such  was  the 
direct  consequence  of  the  wrongful  obstruction  and  so  probable 
that  it  must  or  could  have  been  foreseen.4 

(5)  Limitation. 

Tin-  seel  inns  and  articles  (first  schedule)  of  the  Indian 
Limitation  \cf,  IX  of  1  iM)S,  applicable  to  easements  have 
already  been  referred  to  and  discussed,5  and  attention  has 
been  drawn  to  I  be  effect  of  the  provision  contained  in  the 

1  Colh  v.  Home  and  Colonial  Stores,  (1  is). 
Ltd. (1904),App.~Ca8. atp.  194;Higgim  4  Griffith   v.    Richard  Clay  db  Sons, 

Belt  .  ubi  wp.  Ltd.  (1912),  2  Gh.,  291. 

-  See  the  form  of  the  orpler  in  TJiggina  '■•  See  Chap,  I,  Pari  II.  B,  al   pp,  17. 

v.  Belt I    indrewa  v.  Watte,  ubi  sup,  Is'. 

nith  \     Baxtei  (1900),  2  Ch.,  138 
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fourth  paragraph  of  section  26,  sub-section  (1),  of  that  Act  upon 
the  limitation  of  suits  brought  for  the  disturbance  of  prescriptive 
easements.1 

In  order  to  complete  the  subject,  it  is  necessary  to  consider 
the  application  of  Article  120  to  suits  for  injunctions  to 
restrain  the  disturbance  of  easements,  and  the  question  of 
recurring  and  continuing  causes  of  action. 

It  must  be  remembered  that  Articles  36,  37,  and  38  of  the 
second  schedule  apply  only  to  suits  brought  to  recover  compensa- 
tion for  the  disturbance  of  easements  and  natural  rights,  and 
that,  subject  to  the  apparent  effect  of  the  above-mentioned 
provision  in  section  26,  there  is  no  express  provision  in  the  Act 
as  to  the  period  of  limitation  of  suits  brought  to  restrain  the 
disturbance  of  easements  or  natural  rights.2 

Thus,  the  Court  has  had  no  alternative  but  to  hold  that  Limitation 
the  limitation  of  such  last-mentioned  suits  is  governed  by  19°0^  ^ir"T 
Article  120,  which  prescribes  a  six  years'  limitation.3  .Schedule, 

As  to  recurring  causes  of  action,  it  should  be  remembered  _. 

°  Kecurnng 

that   in   the   case   both  of  easements   and  natural  rights  of  cause  of 
support  each  successive  subsidence   causing  a  recurrence   of  ^^j*'  of 
damage  constitutes  a  fresh  cause  of  action.4  support. 

In  respect  of  obstructions  or  disturbances  which  are  Continuing 
continuing  acts,  the  cause  of  action  accrues  de  die  in  diem.5         action 

Within  this  category  fall  obstructions  to  rights  in  water,6  Rights  in 
and  obstructions  to  ancient  lights.7  Ancient 

— lights. 

1  See  Chap.  VII,  Part  II,  at  pp.  460  5  See  s.  23  of  Act  IX  of  190S,  App.  IV 
et  se<j.  (reproducing     the     same     section     of 

2  Ibid,  at  pp.  452,  453.  Act  XV  of  1877),  and  the  cases  below 

3  Kanakasabai     v.     Mutlu     (1890),  cited. 

I.  L.  R.,  13  Mad.,  4  45,  decided  under  °  Ponnusawmi  Tevar  v.  Collector  of 

the    corresponding    provisions    of    Act  Madura  (1869),  5  Mad.,  H.  C,  6  (24)  • 

XV  of  1877  then  in  force.  Rajroop    Koer   v.    Syed   Abul   Hossein 

4  Mitchell  v.  Barley  Main  Colliery  (1880),  I.  L.  R.,  6  Cal.,  394;  7  Cal. 
Co.  (1886),  11  App.  Cas.,  127  ;  Crumbie  L.  R.,  529  ;  7  Ind.  App.,  240  j  Punja 
v.  Wallsend  Local  Hoard  (1891),  1  Q.  B.,  Kuvarji  v.  Bai  Kuvar  (.188.1),  I.  L.  R„ 
503  ;    West  Leigh  Colliery  Co.  v.  Tunni-  6  Coin.,  20. 

cKffe    .(■    Hampson,    Ltd.    (190S),    App.  7  Thompson     v.     Gibson     (1841),     7 

Cas.,  27  ;    and  see  Chap.  Ill,  Part  IV.        M.  &  W.,  at  p.  460;  Jenks  v.   Viscount 
and  Chap.  V,  Part  IV.  Clifden  (1897),  1  Ch.,  694. 
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It  will   be  remembered   that   a  mere   license  is   a  purely  -yeure  license 

defined. 

personal  privilege  or  right  enabling  the  licensee  to  do  some- 
thing on  the  land  of  the  licensor  which  would  otherwise  be 
unlawful.1 

In  Muskett  v.  Hill 2  and   Wood  v.  Leadbitter  :j  the  nature  Nature  and 
and  legal  incidents  of  a  license  were  considered  and  explained,  ^J^  Vi 
and  the  elaborate  judgment  of  Chief  Justice  Vaughan  in  the  B.HL  Wood  v. 

J       °  i       •  i  i        t     Leadbitter. 

old  case  of  Thomas  v.  Sorrell  4  was  quoted  with  approval,  in 
Wood  v.  Leadbitter,  Baron  Alderson,  in  delivering  the  judgment 
of  the  Court,  said  5 — 

"  In  the  course  of  his  judgment  6  the  Chief  Justice  says, 
"  '  A  dispensation  or  license  properly  passeth  no  interest,  nor 

'  alters  or  transfers  property  in  anything,  but  only  makes  an 

'  action  lawful,  which  without  it  had  been  unlawful.  As  a 
"  '  license  to  go  beyond  the  seas,  to  hunt  in  a  man's  park,  to 

'  come  into  his  house,  are  only  actions  which,  without 
"  '  license,  had  been  unlawful.  But  a  license  to  hunt  in 
"  '  a  man's  park,  and  carry  away  the  deer  killed  to  his  own 
"  '  use  ;  to  cut  down  a  tree  in  a  man's  ground,  and  to  carry 
"  '  it  away  the  next  day  after  to  his  own  use,  are  licenses 

'  as  to  the  acts  of  hunting  and  cutting  down  the  tree, 
but  as  to  the  carrying  away  of  the  deer  killed  and  tree 
cut  down,  they  are  grants.7     So,  to  license  a  man  to  eat 

'  my  meat,  or  to  lire  the  wood  in  my  chimney  to  warm 
"  '  him  by,  as  to  the  actions  of  eating,  firing  my  wood,  and 

'  warming  him,  they  are  licenses  ;  but  it  is  consequent 
necessarily    to    those    actions   that    my   property    may    be 

'  destroyed  in  the  meat  eaten,  and  the  wood  burnt.     So  as 

'  in   some   cases,    by   consequent   and   not   directly,   and   as 

1  See  Chapter  I,  Fart  T,  pp.  27  et  seq.  3  (1845),  13  M.  &  \V.,  838. 

A  license  may  also  refer  to  something  *  (lt>79),  Vanghan's  Hep.,  .'544  (351). 

to  be  done  on  the  land  of  the  licensee,  s    Ubi  sup.  at  p.  844. 

as  in  the  case  of  the  extinction  of  an  B  i.e.  in  Thomas  v.  Sorrell,  ubi  sup. 

easement   through   the   authorised    act  7  As     soon     as     timber     has     been 

of     the     servient     owner,     see     supra,  severed   under   a  license   to  enter  and 

Chap.  IX,  Part  II,  B,  pp.  534  et  seq.,  cut,  the  legal  property  in  the  severed 

and     infra     in     connection     with     the  trees  vests  in  the  license?,  James  Jones 

question    as    to    when    a    mere    license  &    Sons,    Ltd.    v.    Tankerville     (Earl) 

may  become  irrevocable.  (1909),  2  Ch.,  140  (442). 

-  (1839)  5  Biug.  N.  C,  C94. 
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Nt  u  by  v. 
Harrison. 
Heap  v. 
Hartley. 


English  defini 
tion  followed 
in  India. 

I.  E.  Act, 
s.  52. 


Essential 
points  of 
difference 
between  a 
mere  license 
and  an 
up  ni. 


'  its  effect,  a  dispensation  or  license  may  destroy  and  alter 
"  '  property.'  " 

This  definition  of.  license  has  also  been  quoted  with  ap- 
proval in  later  cases,  such  as  Neivby  v.  Harrison  l  and  Hecqy 
v.  Hartley,2  and  in  the  last-mentioned  case  stress  was  laid  on 
the  point  that  a  license  pure  and  simple  is  merely  leave  to  do  a 
thing,  enabling  the  licensee  to  do  lawfully  what  he  could  not 
otherwise  do  except  unlawfully,  that  it  confers  no  interest  or 
property  in  the  thing,  and  that,  though  it  may  be  coupled  with 
a  grant  which  conveys  an  interest  in  property,  by  itself  it 
never  conveys  an  interest  in  property. 

In  India,  judicial  and  legislative  definitions  of  license  have 
evidently  followed  the  English  definition  of  the  term.3 

Section  52  of  the  Indian  Easements  Act  enacts  that  where 
one  person  grants  to  another,  or  to  a  definite  number  of  persons, 
a  right  to  do  or  to  continue  to  do,  in  or  upon  the  immoveable 
property  of  the  grantor,  something  which  would  in  the  absence 
of  such  right  be  unlawful,  and  such  right  does  not  amount 
to  an  easement  or  interest  in  property,  the  right  is  called  a 
license.4 

The  other  two  distinctive  features  of  a  mere  license  are 
that  it  is  revocable,5  and  that,  being  a  purely  personal  right,  it 
cannot  be  assigned.0 

Keeping  in  view  the  nature  and  incidents  of  a  license  as 
above  defined,  it  will  be  observed  that  the  essential  points  of 
difference  between  a  mere  license  and  an  easement  including 
a  profit  a  prendre  are  thai  a  license  by  itself  is  a  mere  personal 
rigid  (o  do  on  the  land  of  the  grantor  something  which  with- 
out -mil  license  would  he  unlawful.  i(  is  not  a  right  appur- 
tenant, ii  cannoi  lie  assigned,  and  it  is  revocable,  whereas  an 
easemenl  is  a  righl  appurtenant,  and  a-  right  in  rem,  and  so 
long  as  ii  continues,  the  benefit  and  burthen  of  it  continue 
also  and  are  enforceable  by  all  and  against  all  into  whose 
hands  I  be  dominanl  and  sen  ient  tenements  respectively  come.7 


'  (1861)  1  .1.  a   II.,  :;'»::. 
-  (1889)   IJ  Ch.  I).,   Mil. 
'■  A  ii  lam    \ .     Rayappa    (  I  J6  I) 
Mad.,  II.  «'.,  08  ;    I.  E.  Act, 


«  See   \|.|>-  VII. 

s  Sec  iiijra. 

8  St  <■  infra. 

7  Thomas  v.  Sorrell  (1670),  Vaughan  * 
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With  these  genera]  observations  on  the  nature  and  legal  Cases  of  con- 
incidents   of   a  license,   it   is   proposed  now  to   consider   the  nature  of 

principal  authorities  in  which  questions  have  been  raised  and  particular 
decided  as  to  the  nature  of  the  particular  grant  ;   as  to  whether  b 
it  was  an  easement  that  had  been  granted,  or  a  'profit  a  'prendre, 
or  a  license  coupled  with  an  interest  in  immoveable  property, 
or  the  immoveable  property  itself,  or  a  license  for  profit,  or  an 
ordinary  license,  that  is,  a  mere  license  for  pleasure. 

It  is  hoped  that  this  treatment  of  the  subject  will  serve  to 
elucidate  the  essential  points  of  difference  between  the  merely 
personal  right,  revocable  and  unassignable,  and  the  higher 
rights  above  enumerated. 

The  first  case  to  which  it  is  necessary  to  refer  is  that  of  Webb  v. 

Webb  V.  Paternoster  J  Paternoster. 

That  was  an  action  of  trespass  brought  against  the  defen-  License 
dant  for  eating,  by  the  mouths  of  his  cattle,  the  plaintiff's  hay.  an^teresf11 
The  defendant  justified  under  the  owner  of  the  fee  of  the 
close  in  which  the  hay  was,  averring  that  such  owner  had 
leased  the  close  to  him,  and  therefore,  as  lessee,  he  turned 
his  cattle  into  the  close,  and  they  ate  the  hay.  The  plaintiff 
replied  that,  before  the  making  of  the  lease,  the  owner  of  the 
fee  had  licensed  him  to  place  the  hay  on  the  close  until  he 
could  conveniently  sell  it,  and  that,  before  he  could  con- 
veniently sell  it,  the  owner  of  the  fee  had  leased  the  land  to 
the  defendants. 

The  decision  ultimately  went  on  the  ground  that  the 
plaintiff  had  had  more  than  reasonable  time  to  sell  the  hay, 
and  the  view  subsequently  taken  of  the  case  by  the  Court  of 
Exchequer  in  Wood  v.  Leadbitter  2  shews  that  if,  as  was  very 

Rep.,  344;    Muskett  v.  Hill  (1839),  5  Ramakrishna    v.     Unni    Check    (1892), 

Biiig.  N.  C,  694  ;    Wickham  v.  Hawker  T.    L.    R.,    16   Mad.,    280  ;     Vishnu   v. 

(1840),  7  M.  &  W.,  63  ;    Wood  v.  Lead-  Rango  Ganesh  Purandare  (1893),  I.  L.  R,, 

bitter  (1845),    13  M.   &  W.,   838;    Hill  18  Bom.,  382  ;    Sundrabai  v.  Jayawant 

v.  Tapper  (1863),  2  H.  &  C,  121  ;    32  (1898),  I.  L.  R,,  23  Bom.,  397. 

L.  J.  Exch.,  217  ;    Krishna  v.  Rayappa  x  (1620),  2  Roll.  Rep.,  143  ;    Poph., 

(1S6S),   4  Mad.  H.  C„   98  •    Prosowna  151  ;    Palmer,   71.     And  see  this  case 

Coomar  Singha  v.  Earn  Coomar  Ghose  considered     at     length     in     Wood     v. 

(1889),   I.   L.   R.,    16  Cal.,   640;     Heap  Leadbitter,  ubi  sup.  at  pp.  846-84S. 

v.    Hartley    (1S&9),    42    Ch.    D.,    461  :  -   Ubi  sup. 
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Wood  v.  Lake 


License  and 
not  lease. 


TayU  r  v. 
Waters. 

License. 


Dot  '/.  Hartley 

v.  Wood. 

License 
coupled  wiili 
a  grant,  not 
lea  se. 


probable,  the  plaintiff  had  purchased  the  hay  from  the  owner 
of  the  fee  as  a  growing  crop,  with  liberty  to  stock  it  on  the 
land,  the  license  would  not  have  been  a  mere  license  for 
pleasure  but  a  license  coupled  with  an  interest.1 

In  Wood  v.  Lake  "  the  defendant  had,  by  parol  agreement, 
given  liberty  to  the  plaintiff  to  stock  coals  on  the  defendant's 
land  for  a  term  of  seven  years.  When  the  plaintiff  had  enjoyed 
the  liberty  for  seven  years  the  defendant  locked  up  the  gate 
of  the  close. 

The  defendant  contended  that  the  agreement  amounted  to 
a  lease  which  was  void  after  three  years  under  the  Statute 
of  Frauds  for  not  being  in  writing.  Judgment,  however,  was 
given  for  the  plaintiff,  it  being  decided  that  the  agreement 
was  one  of  license  and  not  of  lease,  since  if  a  man  licenses  to 
enjoy  lands  for  five  years,  that  is  a  lease,  because  the  whole 
interest  passes,  but  this  was  only  a  license  for  a  particular 
purpose. 

In  Tayler  v.  Waters  3  a  right  conferred  b}r  ticket  to  enter 
and  remain  in  a  theatre  during  a  performance  was  considered 
not  to  be  an  interest  in  land  but  a  license  to  permit  the  enjoy- 
ment of  certain  privileges  thereon. 

The  case  of  Doc  dem  Hanley  v.  Wood  4  shews  that  the  grant 
of  a  free  liberty  to  dig,  work,  mine,  and  search  for  tin  and  all 
other  metals  throughout  certain  lands  for  a  particular  term, 
does  not  amount  to  a  demise  of  the  metals  and  minerals,  nor 
convey  the  legal  estate  in  them  during  the  term  as  a  chattel 
real,  so  as  to  entitle  the  grantee  to  maintain  an  ejectment  for 
mines  lying  within  the  limits  of  the  sit.  but,  not  connected  with 
tlic  workings  of  (lie  grantee,  and  is  nothing  more  than  a  mere 


1  ,S'<.  Jarm  Jones  <e  Sons  Ltd.  v. 
'r<i„l., rvi lie  {Earl)  (1909),  2  Ch.  al 
pp,   mi    ii... 

2  (1761)  Bayer.,  '■',.  and  see  a  copy 
of  the  report  in  Wood  v.  Leadbitler,  ubi 

it    |..  sis. 

:i  (1817)  7  Taunt.,  :S7I  j  Is  R.  ];., 
199. 

4  (1819)  _'  B.  A  ALL,  7JI  ;  2  1  R.  R. , 
469,    referred    t<)    mid    oxplained     in 


Muskett  v.  II ill  (1830),  5  Bing..  N.  C, 
694;  Ramakrishna  v.  Unni  Check 
(1892),  I.  I..  R.,  Hi  Mu'L.  280  ;  Sundra- 
bai  v.  J  ay  award  (isus),  I.  L.  R., 
20  Bom.,  .'!'.>7.  Ami  see  infra  the 
view  taken  in  Duke  oj  Sutherland  v. 
Heatkcote  (1892),  l  Ch.,  L83,  that  dm 
liberty  to  work  mines  is  a  profit  d 
prendre. 
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licence  to  search  and  got,  coupled  with  a  grant  of  such  of  the 

ore  as  should  be  found  or  got. 

In  Wood  v.  Manley  l  the  defendant  had  purchased  a  large  Wood  v. 

quantity  of  hay  stored  on  the  plaintiff's  land  on  the  condition  Manlr}J 

agreed  to  by  the  plaintiff  that  he  should  have  until  a  particular  License 

date  to  remove  it.     Before  such  date  the  plaintiff  looked  up  couP^d  wjth 

1  l   an  interest. 

the  close  and  the  defendant  broke  open  the  gate  in  order  to 
remove  the  hay.  A  verdict  in  the  defendant's  favour  on  the 
direction  that  the  license  was  irrevocable  was  upheld  by  the 
Court  of  Queen's  Bench,  and  this  decision  was  approved  by 
the  Court  in  Wood  v.  Leadbitter 2  on  the  ground  that  the 
license  in  question  was  not  a  mere  license,  but  a  license  coupled 
with  an  interest,  like  the  case  of  the  tree  and  the  deer  put  by 
Vaughan,  C.J.,  in  Tliomas  v.  Sorrell.3 

In  Mushett  v.  Hill  4  the  indenture  of  grant  was  substan-  Muskett  v. 
tially  in  the  same  terms  as  that  in  Doe  dem  Hanley  v.  Wood     '  ' 
above-cited,  and  was  considered  to  operate  not  as  a  mere  license,  License 
but  as  a  license  carrying  an  interest,  or,  as  it  is  called,  a  license  ^mnt       ' 
coupled  with  a  grant. 

In  Wichham  v.  Hawker,5  certain  lands  were  conveyed  to  Wickham  v. 

the  grantee  and  his  heirs,  excepting  and  reserving  to  the  grantors     aw  er' 

and  another,  their  heirs  and  assigns,  free  liberty,  with  servants  License  of 

or  otherwise,  to  come  into  and  upon  the  lands  and  there  to  pro!?,ts;  or 

projit  <i 

hawk,  hunt,  fish,  and  fowl.  It  was  held  that  in  point  of  law  prendre. 
this  was  not  a  reservation  G  but  a  new  grant  by  the  grantee 
(who  executed  the  deed)  so  as  to  enure  to  the  benefit  of  the 
other,  who  was  not  a  party  to  the  deed,  and  his  heirs,  and 
further,  was  a  grant  of  a  license  of  profit,  and  not  a  mere  personal 
license  of  pleasure.1 

1  (1839)  11  Ad.  &  E..  31;  3  Per.  &  «  As  to  such  a  liberty  or  any  ease- 
D.,  5.  ment    being,    in    strictness,    incapable 

2  Ubi  sup.  at  p.  853.  either  of  exception  or  reservation,  see 

3  See  supra.  And  see  James  Jones  further,  Doe  d.  Douglas  v.  T^ock  (183f>), 
tfc  Sons,  Ltd.  v.  Tanherville  (Earl)  2  Ad  ,  705  (743)  ;  Durham  and  Sunder- 
(1909),  2  (!li.,  at  pp.  412,  443.  land  By.  Co.  v.  Walker  (1842),  2  Q.  B., 

4  (1839)  5  Bing.  N.  C,  694.  940  (967)  ;    57  R.  R.,  842  (861)  ;    cited 

5  (1840)  7  M/&  W.,  63.  See  also  in  May  v.  Belleville  (1905),  2  Ch.  at 
infra,  Webber  v.  Lee  (1882),  9  Q.  B.  D.,  p.  609 

315;     Filzijerald  v.   Firbank   (1897),   2  7  In     this     case     Parke,     B.,     who 

Ch.,  96.  delivered   the  judgment  of  the  Court, 

P.E.  42 


658     ) 


Wood  v. 
LeadbitL  r. 

License. 


Newby  v. 

Harrison. 

License 
coupled  with 
a  grant. 


Hill  v. 
Tit/tjit  r. 

License. 


Bus  1 11  v. 
Harford, 


The  well-known  case  of  Wood  v.  Leadbitter  l  has  decided 
that  the  privilege  of  entering  a  race-stand,  or  enclosure  attached 
to  it,  to  which  admission  is  allowed  by  ticket  for  which  a 
valuable  consideration  has  been  paid  is  nothing  more  than  a 
mere  license,  and  is  revocable  at  any  time.2 

In  Newby  v.  Harrison  3  it  was  said  by  Page-Wood,  Y.C., 
following  the  definition  of  license  in  Muskett  v.  Hill,4  that  a 
license  to  enter  upon  a  canal  and  take  away  the  ice,  is  a  mere 
license  ;  and  that  the  right  of  carrying  it  away  is  a  grant  of 
the  ice  so  to  be  carried  away,  which  is  the  propertj^  of  the 
licensor.  Thus,  this  was  clearly  the  case  of  a  license  coupled 
with  a  grant. 

In  Hill  v.  Tupper 5  there  was  a  grant  by  deed  to  the 
plaintiff  of  the  sole  and  exclusive  right  or  liberty  to  put  or 
use  pleasure  boats  for  hire  on  a  canal,  and  it  was  decided  that 
this  grant  operated  merely  as  a  license  or  covenant,  on  the 
part  of  the  grantors,  and  was  binding  on  them  only  as  between 
themselves  and  the  grantee.6 

In  Russell  v.  Harford 7  two  persons  occupied  adjoining 
premises  as  tenants  of  the  same  landlord,   and  from  a  well 


thought  that  liberties  of  fowling, 
hawking,  and  fishing  were  clearly 
profits  h  prendre,  but  questioned 
whether  a  liberty  of  hunting  was  so 
too,  as  nut  of  itself  importing  the 
right  to  tin'  animal  when  taken,  and, 
when  given  to  one  individual  either 
i. n  one  occasion  or  fur  a  time,  or  for 
his  life,  as  amounting  only  I"  a  mere 
persi  mal  license  of  pleasure  to  bo 
.  i  hi  ed  by  the  indh  idual  licensee. 
lint  where,  as  in  tins  case,  the  liberty 
is-  granted  bj  deed  to  persons,  "  t  heir 
heirs  and  assigns"  an  intention  is 
i  hereby  i  li  arly  manife  ted  to  grant  nut, 
a  men-  license  limited  to  the  pari  icular 

|,i  i    mii      name, |,      hut,      mi      interest      or 

profit    a    prendre,    exercisable    by    the 

licensees,    their    heirs,    or    assigns,    or 

ee  also  Webber  v.  Lei  ( l  882), 

0  <.>.  li.  I)..  316  (318),  and  further  infra. 

>  (1845)  13  M.  &  W.,  838. 

'-'  ,s'i ■(■  ilu  :  e.i  io  fully  oom  idered  infra 
in  conned  ion  u  ii  h  i  he  rovi  icabilil  v  of 


licenses  :  see  chapter  headings  for  page 
reference. 

3  (1861)  1  J.  &  H..  393;  affirmed 
on  appeal,  4  L.  T..  424  ;  s.e.  in  30 
L.  J.  Ch.,  SC3,  as  to  jurisdiction  of 
Court  to  order  assessment  of  damages 

after  dismissal  of  bill  in  respect  of 
interim  injunctions  granted  against 
defendants. 

1  Vbi  sup. 

5  (1863)  2  If.  &  C,  121  ;  32 
L.  J.  Exch.,  217  ;    8  L.  T.,  702. 

8  That  part  of  the  license  referring 
to  letting  uut  the  boats  on  hire  may 
be  called  a  "  license  for  profit  "-  a 
term  applied  to  licenses  which  result 
in  prolii  in  some  form  or  another  to 
the  licensee.  For  similar  licenses,  see 
supra,  Webb  \.  Paternoster;  Wood  v. 
Mariley.  And  see  infra  in  connection 
wit  h  i  he  subject  of  revocability  i  see 
chapter  headings  for  page  reference. 

7  (1866)  L.  I!  ,  2  Eq.,  507  ;  15 
L.  'I'..  171. 
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on  one  tenant's  premises  the  other  tenant's  premises  were  License. 
supplied  with  water  by  means  of  a  pipe.  Both  promises  were 
put  up  to  sale  subject  to  all  rights  of  way  and  water  and 
other  easements  (if  any)  subsisting  thereon,  and  both  tenants 
purchased  the  premises  severally  occupied  by  them.  In 
an  action  by  the  tenant  purchaser  of  the  premises  from 
which  the  water  was  supplied  for  specific  performance  of  the 
contract  for  sale  without  any  reservation  of  the  right  of 
the  tenant  purchaser  of  the  adjoining  premises  to  the  use 
of  the  water,  it  was  held  that  the  right  of  water  was  not  an 
easement  which  could  be  enforced  against  a  purchaser,  but 
simply  a  license  from  the  landlord  to  the  tenant  to  have 
a  supply  of  water  from  the  adjoining  premises  so  long  as 
the  tenancy  lasted,  and  that  the  plaintiff  was  entitled  to  the 
relief  asked. 

In   Kesava    Pilled  v.   Peddu    Reddi 1    a   tenant   with   the  Kesam  Pillai 
permission  of  his  landlord  erected  a  dam  upon  his  holding  »J^- 
whereby  he  obstructed   the  natural  flow  of   water  to   other  License, 
lands  belonging  to  his  landlord.     It  was  held  that  this  right 
did  not  amount  to  a  grant,  but  was  a  mere  license. 

In    Krishna    v.    Bayajppa    Slianbliaga2    the    plaintiff    and  Krishna  v. 
defendant  had  by  parol  agreement  constructed  a  dam  across  shlmbham 
a  main  channel,  and  from  thence  -a  smaller  channel  was  made 
through  the  land  of  the  defendant  to  the  lands  of  the  plaintiff,  Easement, 
through  which  it  was  agreed  that  the  plaintiff  should  be  at 
liberty  to  bring  water  for  the  irrigation  of  his  fields.     This 
agreement  had  been  executed  and  acted  on  for  many  years. 
It  was  held  that  this  agreement  created  not  merely  a  parol 
license  revocable  at  the  will  of  the  defendant,  but  a  valid  ease- 
ment in  respect  of  the  plaintiff's  tenement  over  the  defendant's 
tenement. 

In  Webber  v.  Lee  3  it  was  decided,  in  accordance  with  the  Webber  v.  Lee. 
principle  laid  down  in  Wichham  v.  Hawker,*  that  the  right  to  Profit  a 
shoot  game  and  take  it  away  when  shot  is  an  interest  in  landpicncre' 
and  a  -profit  a  prendre. 

1  (1863)  1  Mad.  H.  C  ,  258.  3  (1882)  9  Q.  B.  D.,  315. 

2  (1868)  4  Mad.  If.  C,  98.  *  See  supra. 
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ProsonnaCoo.       In  Prosomia  Coomar  Singha  v.  Ham  Goomar  Ghose  1  the 
mar  Singh,  w.  Calcutta  High  Court,  on  the  authority  of  Wood  v.  Leadbitter,2 

Bam     Coomar  <=>  ' 

Ghose.  allowed   a  special  appeal  on  the  ground  that  an  agreement 

License.  between  the  plaintiff:'  and  defendant   that  the  former  should 

have  the  use  of  a  plot  of  land  belonging  to  the  latter  as  a  privy- 
was  a  mere  license  revocable  at  the  will  of  the  defendant, 
subject  to  the  right  of  the  other  to  damages  if  the  license 
were  revoked  contrary  to  the  terms  of  any  express  or  implied 
contract. 
Duke  of  In  Duke  oj  Sutherland  v.  Heaihcoie  3  it  is  pointed  out  that 

iieathcote    V    a  "gh*  to  work  mines  is  something  more  than  a  mere  license  ; 
Profit  a  that  it  is  a  profit  a  prendre,  an  incorporeal  hereditament  lying 

prendre.  ^  ^ 

Ramabriahna         In  Bamakrishna  v.  TJnni  Cheek  4  it  was  held  by  the  Madras 
Check™  High  Court,  with  special  reference  to  the  definitions  of  "  ease- 

Lieen&e.  ment  "  and  "  license  "  contained  in  sections  4  and  5:2  respec- 

tively  of  the  Indian  Easements  Act,  that  a  permission  to 
capture  and  remove  fifty  elephants  given  by  the  owner  of 
a  forest  in  consideration  of  a  certain  payment  in  respect  of 
each  elephant  captured,  was  a  mere  license  and  unassignable. 

Having  regard  to  the  dicta  in  Thomas  v.  Sorrell,  Wichham 

v.  Hawker,  Wood  v.  Leadbitter,  and  other  cases  above  cited,  it 

is  questionable  whether  outside  the  Indian  Easements  Act  and 

under  the  general  law,  this  decision  could  be  supported,  since 

though  the  liberty  to  enter  the  forest  is  only  a  mere  license, 

the    permission    to    capture    and    remove    the    elephants    is 

certainly    a   grant    of   those    animals   causing   the    agreement 

to  operate  as  a  license  coupled  with  a  grant  or  as  a  profit  a 

prendre. 

villus  v.  hi  Vishnu  v.  Eango  Oanesh  Purandare5  the  deed  whereby 

'r'^Jia!'.''.  ''  ;|  P*^  ,,r  certain  premises  was  mortgaged  gave  the  mortgagee 

i  ,  ement,        the  use  of  a  privy  in  another  part  of  the  same  premises  and  a 

rigbl  of  way  to  it  through  a  certain  passage. 

It    was  contended   on   the  authority  of   Wood  V.   Leadbitter 


«  (1880)  I    I..  R.,  10  Oil.,  i' l<i.  *  (1892)  I.  L.  R.,  hi  Mad.,  280. 

„,„„.  ■  (1893)  I.  L.  R.,  IH  Bom.,  :t82. 

3  (1802)  I  Oh.,  it:,  i  183). 
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and  Prosonna  Coomar  Singha  v.   Ram  Coomar  Gliose  above 

cited,  that  the  use  of  the  privy  and  the  passage  was  not  an 
easement,  but  a  mere  license  conferred  by  the  mortgage  ;  but 
it  was  held  that  the  privilege  having  been  granted  by  the 
mortgage  deed  itself  must  he  regarded  by  the  very  terms  of 
the  grant  as  a  privilege  ancillary  to  the  use  of  the  house,  and, 
therefore.,  an  easement. 

In  Aldin  v.  Latimer  Clark,  Muirhead  cC-  Company  l  permis-  Jldin  v. 
sion  was  given  by  the  lessor  to  the  lessee,  after  date  of  lease,  Muirhead  &' 
to  construct  at  his  own  cost  certain  ventilators  in  the  wall  of  Co- 
a   building   demised   by   the   lease.     The   lessee  gave   no   con-    lcense 
sideration  for  such  permission  and  no  deed  was  executed  giving 
him  the  right  to  use  the  ventilators.     This  was  held  to  be  a 
revocable  license.2 

In  Fitzgerald  v.  Firban k,3-  there  was  a  grant  to  the  plaintiff  Fitzgerald  v. 
of  "  the  exclusive  right  of  fishing  "  for  a  certain  term  in  a 
certain  river  with  a  proviso  that  "  the  right  of  fishing  hereby  Profit  a 
"granted  shall  only  extend   to  fair  rod   and  line  angling  at 
"  proper   seasons,    and    to    netting   for     the    sole    purpose    of 
"  procuring  iish-baits." 

It  was  held  that  this  was  not  a  mere  revocable  license 
but  a  profit  a  prendre  and  an  incorporeal  hereditament  con- 
ferring on  the  grantee  such  possessory  rights  that  he  had  a 
right  of  action  against  any  one  who  infringed  them.4 

In  the  course  of  his  judgment  in  the  Court  of  Appeal 
Lindley,  L.J.,  said  :  "  The  right  of  fishing  includes  the  right 
"  to  take  away  fish  unless  the  contrary  is  expressly  stipulated. 
"  I  have  not  the  slightest  doubt  about  that.  Therefore  the 
"  plaintiffs  have  a  right  as  distinguished  from  a  mere  revocable 
"  license.  What  kind  of  a  right  is  it  '?  It  is  more  than  an 
"  easement  :   it  is  what  is  commonly  called  a  profit  a  prendre, 


1  (1894)  2  Ch.,  4o7,  447,  448.  remedy  for  revocation  of  mere  license 

2  By   reason    of    the    obstruction    of  without  reasonable  notice  ":  see  chapter 
the   ventilators  by  the  lessor's  assigns  headings  for  page  reference, 
without    notice    to    the    licensee,    the  3  (1897)  2  Ch.,  96. 

latter  was  held  entitled  to  an  inquiry  4  See  also  Lowe.  v.  Adams  (1901),   2 

as    to    damages.     »S'cc    further    in    this  Ch.,  O'JS. 
connection    infra,    under    "  Licensee's 
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Sundrabai 
Jayawani. 

Easement  i 

nature  of 
profit  d 
prendre. 


"  and  it  is  of  such  a  nature  that  a  person  who  enjoys  that 
"right  has  such  possessory  rights  that  he  can  bring  an  action 
"  for  trespass  at  common  law  for  the  infringement  of  those 
"  rights.  The  law  on  this  subject  was  very  carefully  con- 
"  sidered,  and  will  be  found  laid  down  in  Holj'urd  v.  Bailey  x  in 
"  the  Exchequer  Chamber.  Again,  if  he  has  a  possessory 
"  right,  and  if  not  a  grantee  by  deed  but  only  claiming  under 
"  an  agreement,  he  can  be  said  to  have  the  use  and  occupation 
"  of  the  right.  That  was  decided  in  the  case  of  Holjord  v. 
"  Pritchard.2  The  plaintiffs'  rights  are,  therefore,  pretty 
"  accurately  defined."  y 

In  Sundrabai  v.  Jayawant  3  the  plaintiff  and  his  prede- 
cessors in  title  had  enjoyed  from  time  immemorial  the  use 
of  land,  which  at  date  of  action  was  vested  in  the  defendant  as 
mortgagee,  for  the  purpose  of  growing  on  it  young  rice  plants 
which  were  afterwards  to  be  transplanted  to  their  own  land. 
This  right,  which  originated  in  prescription,  was  afterwards 
confirmed  by  a  grant  from  the  mortgagor,  who  agreed  to  pay 
compensation  in  case  of  obstruction. 

The  covenant  as  to  compensation,  the  use  of  the  word 
nirantar  in  the  grant  without  further  specification,  and  the 
absence  of  all  mention  of  the  land  owned  by  the  plaintiff  in 
which  the  transplantation  was  to  take  place,  were  all  relied 
on  by  the  defendant  as  shewing  that  the  grant  was  a  license  not 
binding  on  the  defendant  as  the  mortgagee  of  the  person  giving 
it.  and  not  an  easement  or  lease  of  lands. 

Jt  was  held  thai  the  right  was  appurtenant  to  the  plaintiffs 
land,  and  Eel]  within  the  definition  of  "easement"  contained 
in  *  <-i  ion  |  of  tin'  Indiai!  Easements  Act,  and  was  therefore 
an  easemenl  in  the  nature  of  a.  prajil  a  -prendre  appurtenant 
to  land,  and  not  a  mere  license  which  has  no  connection  with 
thi  ownership  of  property,  hut,  creates  only  a,  personal  fight 
neither  assignable  h\  the  licensee,  nor  binding  on  the  assignee 
of  lh'  licensor.  With  reference  to  section  52  of  the  Indian 
I      •  naents    Vet,  if  was  said  that   the  negative  definition  of  a 


1   (I860)  L3  <.».  i:.,   l-'ii. 
I    i-'/  3  Ex<  i...  793. 


8  (1898)  I    I.,  i:..  L':!  Bora.,  397. 
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license  therein  contained  makes  it  necessary  that,  before  a 
right  can  be  shewn  to  be  a  license  only,  it  must  be  proved  not 
to  be  an  easement,  or  an  interest  in  property.1 

In  Wilson  v.   Tavener,2  by  an  agreement  in  writing,  the  Wilson  v. 
defendant  agreed  to  let  the  plaintiff  erect  a  hoarding  for  the    aiener- 
purpose  of  a  bill-posting  and  advertising  station  upon  the  fore-  License, 
court  of  a  cottage,  and  to  permit  him  to  use  the  gable  end  of 
another  cottage  for  the  same  purpose  at  a  yearly  rent  payable 
on  the  four  usual  quarter-days. 

It  was  held  that  this  was  not  a  demise  or  lease  but  a  mere 
license  revocable  at  will  on  reasonable  notice. 

In  Loive  v.  Adams  3  it  was  held  that  the  grant  of  a  right  to  Lowe  v. 
shoot  pheasants  enjoyed  from  year  to  year  at  an  annual  pay-  * 
ment  was  more  than  a  mere  license  :    that  it  gave  a  right  to  Profit  a 
shoot  and  carry  away  the  game  when  shot,  and  it  was  not  pren 
revocable  at  will. 

It  is  to  be  observed  that  where  a  license  has  been  created  When  license 
by  deed,  the  question  whether  the  right  is  a  mere  license  deed  nature 
or  a  license  coupled  with   a  grant   of  immoveable  property of  g1*"*  must 

.       .  P.  i  \    o       depend  on 

or  of  an  interest  m  immoveable  property,  must  depend  tor  construction 
its  determination  upon  the  construction  of  the  terms  of  the  of  deed* 
grant.4 

An  "  exclusive  license  "  in  no  way  differs  in  its  incidents  "  Exclusive 
from  an  ordinary  license,  though  in  its  nature  it  does  so  to  the  nature  and 
extent  that  its  name  imports.5  incidents. 

Its  true  nature  has  been  explained  to  be  "  a  leave  to  do  a 
"  thing,  and  a  contract  not  to  give  leave  to  anybody  else  to  do 
"  the  same  thing."  G 

Thus,  it  has  been  held  (hat  an  exclusive  license  to  use  a 
certain  invention  for  a  certain  time,  within  a  certain  district, 
does  not  amount  to  a  grant  of  the  patent  right  so  as  to  enable 

1  (1898)  I.  L.  R.,  23  Bom.  400.  M.  &   \\\,    S3S  (845)  ;  Duke  of  Suther- 

2  (1001)  1  Ch.,  578.  land   v.    Heathcote    (189:2),    1   Ch.,   475 

3  (1901)  2  Ch..  598.  (4S5). 

4  Doc  dem  Hartley  v.    Wood  (1819),  5  Hcup  v.  H<irilcj  (1889),   12  Ch.  D., 
2   B.    &    Aid.,    724  ;     21    R.    R.,    469  ;  461. 

Muskett  v.  Hill  (1839),  5  Bing.   X.  C,  6  Ibid.,  per  Fry,  L.J.,  at  p.  170. 

094  ;     Wood   v.    Leadbitter   (1845),    1 
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the  licensee  to  sue  in  his  own  name  for  an  alleged  infringe- 
ment of  the  right.1 

Where  the  license  is  exclusive,  any  violation  of  the  con- 
tract not  to  give  anybody  else  leave  to  do  the  same  thing 
would  of  course  give  the  licensee  a  right  of  action  against 
the  licensor.2 

But  though  an  exclusive  license  or  an  exclusive  right  to  all 
the  profits  of  a  particular  kind  can  be  granted,  such  a  right  is 
only  to  be  inferred  from  language  that  is  clear  and  explicit.3 

Where  a  canal  company  in  consideration  of  the  expense 
the  lessees  had  incurred  in  the  erection  of  buildings  fur 
storing  ice  upon  the  demised  premises,  and  of  the  rents  and 
covenants  reserved  by,  and  contained  in,  the  lease,  demised 
certain  pieces  of  land  on  the  banks  of  a  canal  together  with 
liberty  to  take  ice  from  the  said  canal  within  a  certain  distance, 
it  was  held  that  such  a  license  was  not  exclusive  so  as  to  entitle 
the  lessee  to  all  the  ice,  but  amounted  merely  to  a  grant  of 
sufficient  ice  to  enable  the  lessee  to  fill  the  ice-houses,  and 
that,  so  long  as  this  right  was  not  interfered  with,  the  lessee 
had  no  ground  of  complaint.4 

So  it  has  been  frequently  held  that,  in  the  absence  of  clear 
and  explicit  language  conferring  an  exclusive  right,  the  grant 
of  a  liberty  to  work  mines  is  not  the  grant  of  an  exclusive 
riglrl  to  work  them,  even  if  the  grant  is  in  terms  without  any 
interruption  by  the  grantor.5 

A  license  may  be  granted  by  any  one  in  the  circumstances 
and  to  the  extent  in  and  to  which  he  may  transfer  his  interest 
in  the  property  affected  by  the  license.1' 


1  //.<//,  \.  Hartley  i  L889),  12  Oh.  I)., 
per  Frj  .  L.  J.,  al  p,  I7<i.  And  see  this 
question  further  considered  in  con- 
ni  'i  ion  with  the  obstruction  of  licenses: 
set  chapter  headings  for  page  reference. 

-  Heap  v.  Hartley  (1889),  12  Ch.  I)., 
nn  ( 189). 

:'  .s'i<  ihiit  of Sutherland  v.  Heathcote 
(1892),  I  Ch.  *'t  p.  l*.'>.  and  Oh-  ca  ioi 
i  In  rc  i  ited. 

*    Newby    v.     Harrison    (1861),     1 


.!.  &   II.,  :\<X]  ;    4  L.  T.,  424. 

'■'  Lord  Mountjoy's  case,  1  Ami.,  307  ; 
I  Leon.  1-17;  Chetham  v.  Williamson 
(1804),  I  East,  Mill  ;  Doe  dem  Hanley 
v.  Wood  (1819),  2  B.  &  Aid.,  721; 
21  K.  H..  4<>'.l  ;  Carr  v.  Benson  (1808), 
L.  1'.,  :{  Ch.  A|.|...  524  ;  DwJfce  oj 
Sutherland  v.  Heathcote  (1892),  1  Ch., 
475. 

'•   I.  I).  Act,  h.  5:i,  see  App.  VII. 
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Thus,  just  as  one  of  two  or  more  co-tenants  may  lawfully 
enjoy  the  whole  of  the  demised  property  in  any  way  not 
destructive  of  the  substance  so  as  to  amount  to  an  ouster 
of  the  other  co-tenant  or  co-tenants,  so  may  such  co-tenant 
license  another  person  to  do  what  he  may  do  himself.1 

And  a  mortgagee,  in  possession,  of  one  of  the  co-tenants 
has  the  same  power  to  grant  a  license.2 

Upon  this  principle  it  has  been  held  that  the  co-tenant  of 

a  forest  or  his  mortgagee  in  possession  may  lawfully  license 

another  person  to  cut  wood  in  the  forest,  and  that  in  equity 

the  rights  of  the  co-tenants  inter  sc  would  be  to  an  account  of 

the  profits  realised,   and  a  distribution  of  them  according  to 

their  proportions  of  ownership.3 

The  grant  of  a  license  may  be  express,  or  implied  from  the  Grant  uf 

license  may 

conduct  of  the  grantor.4  be  express 

In  India,  as  in  England,  the  express  grant  of  a  mere  license  or  >mPlie(l- 

.         ,    i       •  •,  •        -  Express 

need  not  be  m  writing.0  <rrant. 

But  where  in  India  a  license  is  coupled  with  a  grant  of 
immoveable  property  or  an  interest  in  immoveable  property, 
such  a  grant  must  be  in  writing  and  registered  if  it  falls  within 
the  provisions  of  the  Transfer  of  Property  Act  6  and  the 
Registration  Act  7  requiring  such  writing  and  registration. 

It  is  obvious  that  the  grant  must  exist  independently  of 
the  license,  unless  it  is  a  grant  capable  of  being  made  by  parol, 
or  by  the  instrument  giving  the  license.8 

Where  writing  and  registration  are  compulsory,  a  grant,  if 
unwritten  and  unregistered,  would  be  void  and  the  license 
would  remain  a  mere  license.9 

1  Balvantrav      Ozc      v.      Gandpatrav  8    Wood  v.  Leadbitter,  ubi  sup.  at  p. 

Jadhav  (1383),  I.  L.  R.,  7  Bom.,  336.  852. 

-  Ibid.  9    Wood    v.    Leadbitter,    ubi    sup.    at 

3  Ibid  p.    S45  ;     Hewitt   v.    Isham    (1851),    21 

4  I.  E.  Act,  s.  54.  see  App.  VIT.  L.  J.  N.  S.  Exch.,  35  ;    James  Jones  <fc 

5  Krishna  v.  Rayappa  (1868),  4  Sons,  Ltd.  v.  Tankerville  (Earl)  (1909), 
Mad.  H.  C,  98  :  Wood  v.  Leadbitter  2  Ch.  at  p.  443  ;  I.  E.  Act,  s.  54,  sec 
(1845),  13  M.  &  AV.,  838,  845,  852.  App.  VII.     But  see  injra  the  equitable 

6  Ss.  54,  59,  107,  and  123.  exception    in    the    case    of    entry    and 

7  S.  17  of  Act  III  of  1877,  repealed  payment  of  rent  under  a  void  lease  or 
and  replaced  by  the  Indian  Registra-  agreement :  see  chapter  headings  for 
tion  Act,  XVI  of  1908.  page  reference. 
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Thus,  where  there  was  a  grant  of  a  parol  license  to  make, 
at  the  cost  of  the  licensee,  a  drain  from  the  licensor's  land 
into  the  licensee's,  and  the  licensee  having  accordingly  made 
such  drain  at  his  own  expense,  the  licensor  obstructed  it,  it 
was  held  that  an  action  for  the  obstruction  could  not  be  main- 
tained, because  an  incorporeal  right  affecting  land  could  not 
be  created  without  a  deed.1 
Implied  A  license  may  be  implied  from  the  conduct  of  the  licensor 

Two  classes  of  where  by  acquiescence  or  encouragement  he  allows  something 
cases.  to  be  done  on  his  own  land  by  another  person  who  believes 

the  land  to  be  his  own.2 
Ramsdenv.  The  equitable  principle  is   clearly  stated  in  Ramsdcn  v. 

Dyson 3    by    Lord    Chancellor    Cranworth    in    the    following- 
words  : — 

"  If  a  stranger  begins  to  build  on  my  land  supposing  it 
"  to  be  his  own,  and  I,  perceiving  his  mistake,  abstain  from 
''  setting  him  right,  and  leave  him  to  persevere  in  his  error,  a 
"  Court  of  Equity  will  not  allow  me  afterwards  to  assert  my 
"  title  to  the  land  on  which  he  had  expended  money  on  the 
"  supposition  that  the  land  was  his  own.  It  considers  that, 
"  when  I  saw  the  mistake  into  which  he  had  fallen,  it  was  my 
"  duty  to  be  active  and  to  state  my  adverse  title  ;  and  that  it 
"  would  be  dishonest  in  me  to  remain  wilfully  passive  on  such 
"  an  occasion,  in  order  afterwards  to  profit  by  the  mistake 
"  which  I  might  have  prevented." 

••  lint,  it  wili  be  observed  that  (<>  raise  such  an  equity  two 
"  things  aic  required,  first,  thai  the  person  expending  the 
in<tiie\  supposes  himself  to  be  building  on  his  own  land  ; 
"  ami,  secondly,  I  hat  t  lie  real  <>w  tier  al  I  lie  I  ime  of  the  expendi- 
ture knows  thai  the  land  belongs  to  him  and  not  to  the 
"person  expending  the  money  in  the  belief  that  he  is  the 
"  owner.     For  if  a  stranger  builds  on  my  land  knowing  it  to  be 


1   Hewlins    v.     Shippam    (1826),     .">  Latimer  Clark,  M uirhead  &  Co.  (1894), 

K.  .v  e  .  221  ;    ::i   i:    i:  ,  757.     See  the  J  Ch.,  137  (  I  18). 

ame   doctrine   acted   on    in    Cockt  r   \.  -   Rochdah  Canal  Co.  v.  King  (is.il). 

Cowper  (1834),  l  < '.  M.  <S    i:..   U8,  and  -'   Sim.   X.  S.,  Ts    (88);     Eamsden  v. 

i  od  in  II  ood  \.  Leadbitler  (1845),  Dyson  ( I860),  I,,  m,  l  II.  I-..  129. 

13   M.   <S    \\  .,   838  j      ei    al  -     I  him   \.  ■'■  i  bi  sup.  at  p.  I  10. 
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''  mine,  there  is  no  principle;  of  equity  which  would  prevent 
''  my  claiming  the  land  with  the  benefit  of  all  the  expenditure 
"  made  on  it.  There  would  be  nothing  in  my  conduct,  active  or 
"  passive,  making  it  inequitable  in  me  to  assert  my  legal  rights." 

"  It  follows  as  a  corollary  from  these  rules,  or,  perhaps,  it 
"  would  be  more  accurate  to  say  it  forms  part  of  them,  that,  if 
"  my  tenant  builds  on  land  which  he  holds  under  me,  he  does 
"  not  thereby,  in  the  absence  of  special  circumstances,  acquire 
"  any  right  to  prevent  me  from  taking  possession  of  the  land 
"  and  buildings  when  the  tenancy  has  determined.  He  knew 
"  the  extent  of  his  interest  and  it  was  his  folly  to  expend 
"  money  upon  a  title  which  he  knew  would  or  might  soon  come 
"  to  an  end." 

Another  illustration  of  an  implied  license  may  be  found  in 
cases  where  the  licensor  acquiesces  in  the  licensee's  doing 
something  on  the  latter's  land  whereby  an  incorporeal  right 
or  easement  enjoyed  by  the  former  over  such  land  is  restricted 
or  extinguished.1 

Accessory  licenses  are  licenses  which  are  given  by  law  as  Accessory 

•  licenses 

being  necessary  to  the  enjoyment  of  any  interest  or  to  the 
exercise  of  any  right.2 

Thus  it  was  resolved  in  Richard  Ltford's  case  3  that  when  Richard 
the  lessor  excepted  the  trees,  and  afterwards  had  an  intention  cg^IOi 
to  sell  them,  the  law  gave  him,  and  them  who  would  buy, 
power,  as  incident  to  the  exception,  to  enter  and  shew  trees  to 
those  who  would  have  them  ;  for  without  sight  none  would  buy, 
and  without  entry  they  could  not  see  them. 

And  in  the  same  case  it  was  said  4  :  "  If  I  grant  you  trees 
"  in  m}r  wood,  you  may  come  with  carts  over  my  land  to  carry 
"  the  wood,  temp.  Ed.  I." 

It  is  presumed  that  accessory  licenses  like  accessory  ease- 
ments can  be  allowed  only  on  the  ground  of  being  necessary 

1  See  -supra  Chap.   IX,   Part  II,   B,  For  the  general  law,  see  Richard  Liford's 

pp.  534  et  aeq.,  and  infra  in  connection  ca^e  (1615),   11   Rep.   466  ;    Dennett  v. 

with  tin-  question  as  to  when  a  mere  Grover  (1730),  Willes,    195;    Hewitt  v. 

license    may    become   irrevocable  :    see  I  sham  (1851),  21  L.  J.  N.  S,,  Exch.,  35. 

chapter  headings  for  page  reference.  3   XJbi  sup.  at  p.  52a. 

-  I.    E.    Act,    s.    55,    see   App.    VII.  4  Ibid. 
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tu  the  enjoyment  of  the  right  in  respect  of  which  they  are 

claimed. ' 

Merc  licen.se  A  mere  license,  that  is,  a  license  for  pleasure,  being  founded 

not  assignable  •  i  .1  ,  -.,         ,  ,   ,        .,       ,. 

nor  exercis-     m  Personal  confidence,  can  neither  be  assigned  by  the  licensee, 

able  by  licen-  nor  exercised  bv  his  servants  or  agents.2 

see  s  servants  T        .  .  .  . 

or  agents.  In   this   respect   it   diners   from   a   license   coupled   with   a 

Distinction  grant  of  immoveable  property  or  of  an  interest  in  immoveable 
U^ense  and6"3  ProPerty  3  sucn  as  a  profit  a  prendre,  either  of  which  is  assign- 
license  able    and    can    be   exercised    by    the    licensee's    servants    or 

coupled  with  , 

a  grant.  agents. 

Muskettv.  This  distinction  was  clearly  pointed  out  in  the  cases  of 

Hilh  Muskett  v.  Hill  *  and  Wickham  v.  Hawker* 

Hawker.  The  first  of  these  two  cases  was,  as  already  seen,  that  of 

a  license  to  search  for  and  get  minerals  coupled  with  a  grant 
of  the  minerals  when  found  or  got. 

The  second,  it  will  be  remembered,  was  the  case  of  a  license 
of  "  hawking,  hunting,  fishing  and  fowling." 

These  cases  shew  that  a  mere  license  of  pleasure  can  neither 
be  assigned  by  the  licensee  nor  exercised  by  his  servants  or 
agents  when  unaccompanied  by  words  shewing  that  a  larger 
grant  is  intended  (as  by  the  use  of  the  word  "  assigns  "  or  the 
express  mention  of  "  servants  "),  but  a  profit  a  prendre  or  a 
license  coupled  with  a  grant  of  immoveable  property  is  of 
1 1  self  assignable  and  can  be  exercised  by  the  licensee's  servants 
or  agents.6 

Section  56  of  the  Indian  Easements  Act  apparently  creates 
an  exception  to  the  general  rule  by  providing  that  unless  a 
different   intent  inn  is  expressed  or  necessarily  implied,  a  license 


J.  E.  Act, 
b.  56. 


to     aco    lorj 
Chap.     V11I, 


'   F(  »r     1  he     I  m-     us 

I  1  1  mentfl     see     1  upra 
Pari   II,  pp.  517  ct  seq. 

-  ■'>  Ken"'-;  C in..  583  ;    Muskett  \ . 

1 1 'II    (1839),     5     Bing.     X.     C,     694  ; 

II  ickham  \ .  Hawker  1  1840),  7  M.  &  W„ 
63  ;  Ramakrishna  v.  UnniChecl  (1892), 
I.  I-  R.  16  Mad.,  280  ;  Sundrabai  v. 
Jayawanl  1  1898),  I.  L.  II. ,  :i.'S  Bom., 
397  ;     I.    E.   Aofc,   latter  pari    of  8.   66, 

•  •    \ |>|i.  \  1 1 . 
;    Utuketi    v.     Hill;      Wickham    v. 


Hawker,  ubi  sup.  ;  Krishna  v.  Rayappa 
(1808),  4  Mad.  H.  0.,  98. 
1    I 'In  sup. 

5  Ubi  SUp. 

6  Of.  ss.  I  and  52  of  the  I  E.  Act 
(App.  VII)  and  Ramakrishna  v,  Unni 
Check  (1892),  I.  L.  R„  16  Mad.,  280, 
where  it  was  held  thai  ;i  license  for 
consideration  to  capture  and  remove 
fifty  wild  elephants  was  a  mere  license 
and  unassignable,  and  see  the  comment  > 
mi  this  cmc.  supra,  p.  660. 
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to  attend  a  place  of  public  entertainment  may  be  transferred 
by  the  licensee.1 

By  section  57  of  the  Indian  Easements  Act  a  licensor  is  Duties  of 

licensor. 

hound  to  disclose  to  the  licensee  any  defect  in  the  property  j  p..  Act, 
affected   by  the  license,  likely  to   lie  dangerous  to  the  person 8-  57- 
or  property  of  the  licensee,  of  which  the  licensor  is,  and  the 
licensee  is  not,  aware.2 

By  section  58  of  the  same  Act  a  licensor  is   bound  not  I.  E.  Act, 

.  .  s   58 

to  do  anything  likely  to  render  the  property  affected  by  the 
license  dangerous  to  the  person  or  property  of  the  licensee.3 

Under   the   English  law   the   liability   of   the   licensor   for  Liability 
injury  sustained  by  the  licensee  in  the  exercise  of  the  license  ]aw  for  injury 
depends  upon  some  wrongful  act  or  breach  of  positive  duty. t0  licensee  in 

exercise  of 

Something  like  fraud  must  be  shewn.  license. 

There  must  be  wilful  deception,  or  the  doing  of  some  act 
which  may  place  the  licensee  in  danger.4 

Thus,  if  the  licensor  places  an  obstruction  on  his  land 
which  is  likely  to  cause  injury  to  the  licensee,  he  ma3r  be 
responsible  5  ;  and  he  will  be  liable  for  the  consequences  of 
any  wrongful  act,  such  as  deliberately  laying  a  pitfall  for  the 
licensee  or  misrepresenting  the  condition  of  his  property  ;  but 
he  will  not  be  responsible  for  injury  caused  to  the  licensee 
merely  by  reason  of  his  allowing  a  way  to  remain  out  of  repair 
and  omitting  to  warn  the  licensee  of  its  condition.'1 

When  the  licensor  conveys  away  the  property  affected  by  a  Effect  of 
mere  license,  he  ceases  to  be  bound  by  the  license  ;   nor  is  the  Loperty1  ° 
assignee  as  such  bound  by  it,  and  the  assignment  operates  as  affected  by 

license, 
an  implied  revocation  of  the  license.7 


1  For  the  text  of  the  section,  see  7  WaUis  v.  Harrison  (1838),  4  M.  & 
App.  VJT,  and  for  the  general  law,  sea  XV.,  538;  Roffey  v.  Henderson  (1851), 
supra,  pp.  654,  068.  17  Q.  B.,  574  ;  Coleman  v.  Foster  (1856), 

2  .Sec  App.  VII.  1    PI.    &    N.,    37;     Russell   v.    Harford 

3  Sec  App.  VII.  (1866),   L.   R.,   2   Eq.,   507;     15   L.  T., 

4  Oaulrtt  v.  Egerton  (1867),  L.  R.,  2  !71  ;  Sundrabai  v.  Jayawant  (1898), 
C.  P.,  371.  I.  L.  R„  23  Bom.,  397  ;   I.  E.  Act,  s.  59, 

5  Ibid,  at  p.  375  ;  and  see  Corby  v.  see  App.  VII,  and  see  infra  under 
Hill  (1858),  4  C.  B.  N.  S.,  556;  27  "  Extinction  of  Licenses  "  :  see  chapter 
L.  J.  C.  V  ,  318.  headings  for  page  reference. 

6  Gauirrt  v.  Egerton,  itli  sup. 
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This  rule  further  demonstrates  the  strictly  personal  character 
of  the  privilege. 
Wallis  v.  In   WaUis  v.   Harrison,   Lord  Abinger,   C.B.,   said  l  :    "A 

"  mere  parol  license  to  enjoy  an  easement  on  the  land  of 
"  another  does  not  bind  the  grantor,  after  he  has  transferred 
"  his  interest  and  possession  in  the  land  to  a  third  person. 
"  I  never  heard  it  supposed  that  if  a  man  out  of  kindness  to 
"  a  neighbour  allows  him  to  pass  over  his  land,  the  transferee 
"  of  that  land  is  bound  to  do  so  likewise." 

Nor  is  the  licensee  entitled  to  have  notice  of  the  transfer, 
for  a  person  is  bound  to  know  who  is  the  owner  of  the  land 
upon  which  he  does  that  which,  prima  facie,  is  a  trespass.2 

Here,  again,  must  be  noted  the  distinction  between  a  mere 

license  and  a  license  coupled  with  the  creation  of  an  interest 

in  immoveable  property,  for  whilst  the  former  by  reason  of 

its   personal   character   is   not    binding   on   the   transferee   of 

the  property  affected  by  it,  the  latter  follows  the  land  when 

transferred,  and  is  as  binding  on  the  transferee  as  it  was  on 

the  transferor.3 

.Mere  license  A  mere  license  is  revocable,  but  when  it  is  coupled  with  a 

J*jvocabe"       grant  of  immoveable  property  or  of  an  interest  in  immoveable 

coupled  with   property,  then  the  grantor  cannot  in  general  revoke  it  so  as 

vocabieT        to  defeat  the  grant  to  which  it  was  incident.4 

Further,  a  license  under  seal  (provided  it  bo  a  mere  license) 
is  as  revocable  as  a  license  by  parol  ;  but  a  license  by  parol, 
when  coupled  with  a  grant,  is  as  irrevocable  as  a  license  by 
deed  of  grant,  provided  only  that  the  grant  is  of  a  nature* 
capable  of  being  made  by  parol.8        \ 

A  gain,  the  power  of  revoking  a  mere  license  is  not  affected 
by  the  fact  that  the  license  lias  been  given  for  valuable 
consideration.6 


I   Vbi  "ii/1-  at  l>-  6*3.  '    Wood  v.  Leadbitter  (1S45),  13  M.  & 

-   WallU    v.    Harrison,   ubi   sup.    at  W.,  838  (844)  J    Krishna  v.   Rayappa, 

p.  543.  ithi  sup.  ;   I'rtisotiiKi   Coomar  Simjlia   v. 

:i  Krishna  v.  Rayappa  (1868),  t  Mad.  Ham   Coomar  Ohoae  ( I  s  s  < » ) ,  I.   L.    It, 

II.  c,  08.     'I'l"-  .mi'-  principle  applies  16  Cal.,  mo. 

toth<  ■  '  i  of  an  easement,  dundrobai  v.  r'   Wood  \.  Leadbittor    ubi  sup.  at  p. 

Jayawant  (1808),   I.   I-    \'..  ~':s  Pom.,  sir,. 

11  11,1, 1.  ;.l  p.  855. 
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This  power  of  revocation  was  fully  considered  and  emphati-  Woody. 
cally  affirmed  by  the  Court  of  Exchequer  in  the  importanl 
case  of  Wood  v.  Leadbitter  l  as  one  of  the  general  principles  on 
which  the  law  of  licenses  is  founded. 

This  was  an  action  of  trespass  for  assault  and  false  imprison- 
ment, and,  at  the  trial  before  Baron  Eolfe,  it  appeared  that 
the  plaintiff,  on  the  occasion  of  one  of  the  Doncaster  race- 
meetings,  had  purchased  for  one  guinea  a  ticket,  issued  under 
the  authority  of  the  stewards,  and  entitling  the  holder  to 
admission  to  the  grand  stand  and  to  the  enclosure  surrounding 
it,  during  every  day  of  the  races  which  lasted  four  days. 

The  plaintiff  came  into  the  enclosure  on  one  of  the  race 
days  ;  and  while  the  races  were  going  on,  the  defendant,  who 
was  an  officer  of  police,  under  the  authority  and  direction  of 
Lord  Eglintoun,  who  wTas  one  of  the  stewards,  desired  the 
plaintiff  to  leave  the  enclosure,  telling  him  that  if  he  did  not 
do  so,  force  would  be  used  to  turn  him  out. 

Upon  the  plaintiff  refusing  to  go,  the  defendant,  by  the 
order  of  Lord  Eglintoun,  took  him  by  the  arm,  and,  without 
using  any  unnecessary  violence,  put  him  out  of  the  enclosure. 

The  learned  judge  directed  the  jury,  that,  assuming  the 
ticket  to  have  been  sold  to  the  plaintiff  under  the  sanction  of 
Lord  Eglintoun,  it  still  was  lawful  for  Lord  Eglintoun,  without 
returning  the  guinea,  and  without  giving  any  reason,  to  order 
the  plaintiff  to  quit  the  enclosure,  which  admittedly  was  his 
property  ;  and  that,  if  the  jury  were  satisfied  that  notice  was 
given  to  the  plaintiff,  requiring  him  to  leave  the  enclosure, 
and  that,  before  he  was  forcibly  removed  by  the  defendant,  a 
reasonable  time  had  elapsed  during  which  he  might  have 
gone  away  voluntarily,  then  the  plaintiff  was  not,  at  the  time 
of  the  removal,  on  the  ground  by  the  leave  and  license  of 
Lord  Eglintoun. 

Upon  this  direction,  the  jury  found  a  verdict  for  the 
defendant. 

A  rule  nisi  having  been  obtained  for  a  new  trial,  on  the 
ground  of  misdirection,  it  was  contended,  in  support  of  the 

1    Ubi  sup. 
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rule,  on  the  authority  of  Tayler  v.  Waters  l  and  other  cases, 
that,  independently  of  any  grant  from  Lord  Eglintoun,  the 
plaintiff  had  license  from  him  to  be  in  the  enclosure  at  the 
time  he  was  turned  out,  and  that  such  license  was  under  the 
circumstances  irrevocable. 

The  Court,  in  discharging  the  rule,  held  that  a  parol  license 
to  come  and  remain  for  a  certain  time  on  the  land  of  another, 
though  money  be  paid  for  it,  is  revocable  at  any  time,  and 
without  returning  the  money. 

The  judgment  of  the  Court  which  was  delivered  by  Baron 

Alderson,  and  is  an  exhaustive  exposition  of  the  law,  contains 

the  following  observations  2  :    "A  mere  license  is  revocable  : 

"  but  that  which  is  called  a  license  is  often  something  more 

"  than  a  license  ;    it  often  comprises  or  is  connected  with  a 

"  grant,  and  then  the  party  who  has  given  it  cannot  in  general 

"  revoke  it,   so  as  to  defeat  his  grant,   to  which  it  wTas  in- 

"  eident.     It  may  further  be  observed,  that  a  license  under 

"  seal   (provided  it   be   a  mere  license)   is  as  revocable   as   a 

"  license  by  parol  ;   and,  on  the  other  hand,  a  license  by  parol, 

"  coupled  with  a  grant,  is  as  irrevocable  as  a  license  by  deed, 

"  provided  only  that  the  grant  is  of  a  nature  capable  of  being 

"  made    by   parol.     But   where   there   is   a   license   by   parol, 

"  coupled  with  a  parol  grant,  or  pretended  grant,  of  something 

4i  which  is  incapable  of  being  granted  otherwise  than  by  deed, 

"  there  the  license  is  a  mere  license;    it  is  not  an  incident  to 

"  a  valid  grant,  and  it  is  therefore  revocable.     Thus,  a  license 

by    A    to   hunt   in   his   park,   whether  given   by   deed  or   by 

parol,   is  revocable  ;    if  merely  renders  the  act  of  hunting 

law  lid,  which,  without  the  license,  would  have  been  unlawful. 

If  the  license  be.  as  put,  by  Chief  Justice  Vaughan,  a  license 

not  only  to  hunt,  hut  also  to  take  away  the  deer  when  killed 

"  to  his  own  use,  this  is  in  truth  a  grant  of  the  deer  with  a 

"license  annexed  to  come  on  the  land:    and  supposing  the 

"grant  of  the  deer  to  he  good,  then  the  license  would  1)0 
"irrevocable  by  the  party  who  had  given  if;  he  would  be 
"estopped   from  deflating  his  own  grant,  or  act  in  the  nature 

i  (1816)  7  Taunt.,  374;    18  R    R.,  499.  ■  13  M.  &  W.  at  p.  844. 
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"  of  a  grant.  But  suppose  the  case  of  a  parol  license  to  come 
"  on  my  land.-;,  and  there  to  make  a  watercourse,  to  flow  on 
"  the  land  of  the  licensee.  In  such  a  case  there  is  no  valid 
"  grant  of  the  watercourse,1  and  the  license  remains  a  mere 
"  license,  and  therefore  capable  of  being  revoked.  On  the 
"  other  hand,  if  such  a  license  were  granted  by  deed,  then 
"  the  question  would  be  on  the  construction  of  the  deed, 
"  whether  it  amounted  to  a  grant  of  the  watercourse  ;  and  if 
"  it  did,  then  the  license  would  be  irrevocable." 

In  another  part  of  the  same  judgment  the  learned  Baron  TayUr  v. 
severely  criticises  the  decision  in  Tender  v.   Waters  2  that  a  Waters- 

Wood  v. 

license  conferred  by  a  ticket  to  enter  a  theatre,  purchased  for  Leadbnt<r. 
valuable  consideration,  was  an  irrevocable  license,  and  points 
out  that  it  is  contrary  to  general  principles  and  unsupported 
by  the  earlier  authorities. 

He  says  3 — 

"  This  judgment  is  stated  by  the  learned  reporter  to  have 
"  comprised  the  substance  of  the  arguments  on  both  sides,  and 
"  which,  therefore,  he  does  not  give  in  his  report.  We  must 
"  infer  from  this  that  the  attention  of  the  Court  was  not  called 
"  in  the  argument  to  the  principles  and  earlier  authorities, 
"  to  which  we  have  adverted.  Brooke,  in  his  Abridgment, 
"  Dodder itl ge,  in  the  case  of  Webb  v.  Paternoster,4  and  Lord 
"  Elleriborough,  in  the  case  of  Bex  v.  Horndon-on-thc-Hill,r> 
"  all  state  in  the  most  distinct  manner  that  every  license 
"  is  and  must  be  in  its  nature  revocable,  so  long  as  it  is  a 
"  mere  license.  Where,  indeed,  it  is  connected  with  a  grant, 
"  there  it  may,  by  ceasing  to  be  a  naked  license,  become 
"  irrevocable  ;   but  then  it  is  obvious  that  the  grant  must  exist 

1  Because  under  the  English  law,  the  Act  and  Registration  Act  as  to  writing 

grant  of  the  watercourse  must  be  by  and  registration  ;    see  further  supra  on 

deed,    see    also    Hewlins    v.    Shippam  the  subject  of  license  by  express  grant, 

(1826),  5  B.  &  C,  221  ;    31  R.  R.,  757  ;  p.  665. 
Cocker  v.  Cowper  (183-1),  1  C.  M.  &  R.,  2   Ubi  sup. 

41S  ;   Aldin  v.  Latimer  Clark,  Muirhead  3    13  M.  &  W.  nt  p.  851. 

<fc    Co.    (1804),    2    Ch„    437    (44S).      In  4   (1620)   2   Roll,    Hep.,    143;     Poph., 

India    the    same    consequence    would  151;    Palmer,  71. 
follow    in    a    case    falling    within    the  5  (1816)  4  Maule  &  Scl.,  562. 

provisions  of  the  Transfer  of  Property 

p.e.  43 
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"  independently  of  the  license,  unless  it  be  a  grant  capable 
"  of  being  made  by  parol,  or  by  the  instrument  giving  the 
"  license.  Now  in  Tayhr  v.  Waters  there  was  no  grant  of 
"  any  right  at  all,  unless  such  right  was  conferred  by  the 
"  license  itself.  C.J.  Gibbs  gives  no  reason  for  saying  that 
"  the  license  was  a  license  irrevocable,  and  we  cannot  but 
"  think  that  he  would  have  paused  before  he  sanctioned 
"  a  doctrine  so  entirely  repugnant  to  principle  and  to  the 
"  earlier  authorities,  if  they  had  been  fully  brought  before 
"  the  Court." 

That  the  revocability  of  a  mere  license  is  not  affected  by 
the  grant  of  the  license  having  been  made  for  valuable  con- 
sideration is  shewn  by  the  following  passage  in  the  same 
judgment  l  : — ■ 

"  It  was  suggested  that,  in  the  present  case,  a  distinction 
might  exist,  by  reason  of  the  plaintiff's  having  paid  a 
valuable  consideration  for  the  privilege  of  going  on  the  stand. 
But  this  fact  makes  no  difference  :  whether  it  may  give  the 
plaintiff  a  right  of  action  against  those  from  whom  he 
purchased  the  ticket,  or  those  who  authorised  its  being 
issued  and  sold  to  him,  is  a  point  not  necessary  to  be 
discussed  ;  any  such  action  would  be  founded  on  a  breach 
of  contract,  and  would  not  be  the  result  of  his  having 
acquired  by  the  ticket  a  right  of  going  upon  the  stand,  in 
spite  of  the  owner  of  the  soil  ;  and  it  is  sufficient,  on  this 
point,  to  say,  that  in  several  of  the  cases  we  have  cited 
(Hewlins  v.  Sliippam,2  for  instance,  and  Bryan  v.  Whistler),3 
the  alleged  license  had  been  granted  for  a  valuable  con- 
sideration, but  that  was  not  held  to  make  any  difference." 
The  decision  in  Wood  v.  Leadbitter  so  far  as  it  affirms 
on  general  principles  that  a  mere  license  is.  in  its  nature, 
revocable  and  that  a  license  coupled  with  a  grant  is  irrevocable, 
has  ao\  been  questioned  by  subsequent  English  authorities, 
and  has  been  followed  in  India.4 


1  13  M.  &   \\  .  al  ]>.  855. 
■  (1828)  f.  B.  A  c.  221  :  31  R.  R. 
757. 


»  (1828)  8  H.  &   <'.,  288  ;  32  R.  K. 
:is(». 

1  I.  B.  Act,  s.  60  (a),  App.  VII 
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It  is,  however,  to  ho  observed  that  the  general  proposition,  Equitable 
that   a  license  coupled   with   a   void  grant   remains  nothing  excePtion  to 
but  a  mere  license  and  is  accordingly  revocable,1   must  now  revocation  in 
be  taken  as  subject  to  the  reservation  that  a  licensee  under  coupled  with 
a  void  lease  or  agreement  for  valuable  consideration  who  has  a  voi(1  grant. 
entered  into  occupation  and  paid  rent  is  in  the  same  position 
in  equity  as  if  a  valid  grant  had  been  made,  and  that  his 
license  cannot  therefore  be  revoked  at  will.2 

Further,  a  mere  license  is  irrevocable  when  the  licensee,  when  a  mere 
acting  upon  the  license,  has  executed  a  work  of  a  permanent  l*0611^111^ 
character  and  incurred  expense  in  so  doing.3  vocable. 

This  principle  applies  to  two  classes  of  cases,  one  where  Two  classes 
the  license  refers  to  something  to  be  done  on  the  land  of  the     cases" 
licensor,  the  other  where  the  license  is  to  do  something  on  the 
land  of  the  licensee  affecting  an  easement  acquired  thereover 
by  the  licensor. 

The  judgments  in  Boclidale  Canal  Company  v.  King  4  and  Rochdale 
Bamsden  v.  Dyson  5  sufficiently  illustrate  the  application  of  the  c£™1  °0,  v- 
principle  to  the  first  class  of  cases,  and  have  already  been  Ramsden  v, 
referred  to.*3  Dyson. 

In  India  the  same  principle  has  received  statutory  and 
judicial  recognition.7 

The  second  class  of  cases  has  already  been  considered  in 
connection  with  the  extinction  of  easements  by  presumed 
release.8 

Frosonna     Coomar     Singha     v.     Ram  in  the  case  of  a  tenancy,  Malik  Akbar 

Coomar  Ghose  (1889),  I.  L.  R.,  16  Cal.,  All  Khan  v.  Shah  Muhammad  (1917). 

640.  I.  L.  R.,  39  All..  621. 

1  See   Wood  v.  Leadbitter  (1815),    13  2  Walsh  v.  Lonsdale  (1882).  21  Ch.  D., 

M.  &  W.,  838  (845)  ;    Hewitt  v.  Isham  9  ;    Lowe  v.  Adams  (1901),  2  Ch.,  598  ; 

(1851),  21  L.  J.  N.  S.  Exch.,  35  ;    I.  E.  and  see  James  Jones  da  Sons,  Ltd.  v. 

Act,  s.  54,  App.  VII.     But  an  occupier  Tankerville  {Earl)  (1909),  2  Ch.  at  p.  443. 
of  land  under  a  mere  license  holds  it  3  See  I.  E.  Act,  s.  60  (b),  App.  VII. 

only  at  the  will  of  the  licensor,  that  is,  4  (1851)  2  Sim.  N.  S.,  78. 

subject    to    the    revocation      of    the  B  (1866)  L.  R.,  1  H.  L.,  129. 

license  which  is  the  licensor's  means  of  6  See  supra,  pp.  666,  667. 

determining      the      occupation.      This  7  I.  E.  Act,  s.  60  (b),  App.  VII ;  Land 

power  of  revocation  would  appear  to  Mortgage  Bank  of  India  v.  Moti  (1885), 

be  a  sufficient  reason  for  not  applying  I.  L.  R.,  8  All.,  69. 
to   the   case   of   a  licensee  denying  his  b  See  supra,  Chap.  IX,  Part  IT,  B., 

licensor's   title   the   rule   of     forfeiture  pp.  534  et  seq, 
which  in  similar  circumstances  operates 
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In  sach  cases        In  cases  falling  within  this  rule,  if  the  licensor  desires  to 
cation  must°^  'je  aD^e  to  rev0^e  ne  mnSt  expressly  reserve  the  righi  when  he 

be  expressly  grant?  the  license,  or  limit  it  as  to  duration.1 
license  limited  It  has  been  held  as  an  exception  to  this  rule  of  irrevocability 
induration.  ^.^  wnen  a  license  has  been  granted  by  a  landlord  to  a  tenant 
Exceptions  to  and  acted  upon  by  the  tenant  with  the  result  of  causing  injury 
vocabifity!  to  tnt'  natural-  rights  of  other  tenants,  such  license  is  revocable 
on  the  ground  that  in  snch  cases  there  can  be  no  implied 
grant  of  a  right  to  derogate  from  Mich  natural  rights.2 

In  snch  a  case  where  the  tenant  ha?  acted  on  the  license 
and  incurred  expense,  the  Court  will  usually  permit  the  re- 
vocation of  the  license  upon  the  terms  of  the  licensor  repaying 
such  expense  to  the  licensee.3 

Further,  where  according  to  the  general  rule  a  license 
would  be  otherwise  irrevocable,  a  licensor  may  be  entitled  to 
relief  when  the  act  which  he  licensed  is  found  to  have  such 
injurious  consequences  as  could  not  have  been  contemplated 
by  him  in  its  inception.4 

The  question  whether  or  not  the  licensor  is  entitled  to 
relief  must  depend  upon  the  particular  facts  of  each  case.'5 


Extinction  of 

•  - 

Implied  revo- 
cation. 


Wall 

HfOTi  . 


A  license  may  be  determined  either  by  express  or  implied 
revocation.6 

A  license  i-  determined  by  implied  revocation  in.  ami 
oth»r.  the  following  ways  : — 

(1)  By  alienation  of  the  property  affecti  d  by  the  licens    : 

In  Wcdlis  v.  Harrison,  Baron  Parke  said  s  :    "If  the  owner 

land  grants  to  another  a  license  to  go  over  or  do  any  act 

"  upon  his  close,  and  then  conveys  away  that  close,  there  is  an 

"end  to  the  license;    for  it  is  an  authority  only  with  respect 


1    Liggnu  v.  Ingt  (1831),  T 

-  Kemva     PiOai     \.     /',./././     1 

I  M  id.  II.  C,  2    • 
J  Ibid. 

nkurt    v.    Houghton 

t'-'lthl 

/.'•  /  H,  uoj  •  up  i  at  p    260. 

4    /■ 


1    E.    \   t,  s.  61,  App.  VII. 
•    WaUia  v.  Harris*  838      M.  ft 

\\ ..    .'.::^  :     '    ;  man    \ .    /'■•«.'•  >■ 
1    H.    ft    V.    37  ;     RumeU   v.    S 

.  L.  i:.  2  E  |  .  507  ;    Ifi  L.  T..  171  j 
Sundrabai  v.  Jayawani    1898     I    I.    K., 
397  ;    l.  I      Vet,  -.  61,  ill.  (fc), 
App.  VII. 
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"  to  the  soil  of  the  grantor,  and  if  the  close  ceases  to  be  his  soil 
■■  the  authority  is  instantly  gone." 

(2)  By  an  obstruction  of  the  license  by  the  licensor. 

Thus  in  Hyde  v.  Graham*  where  the  defendant  had  a  right  i/ydev. 

a  i     i  i     ii  4.U     G'rakam. 

of  way  by  license  from  the  plaintiff,  it  was  held  that  tne 
plaintiff  was  entitled  to  revoke  it  by  placing  a  gate  across  the 
way  and  fastening  and  locking  it,  and  that  the  defendant  was 
not  justified  in  breaking  the  gate  open.2 

So,  too.  in  Aldin  v.  Latimer  Clark,  Muirlwad   &  Co?  a,Aldinv. 

.  iv  Lattmer 

license  to  open  ventilators  in  a  building  demised  to  the  licensee  r/,„./%  Mvvr- 

by  the  licensor  was  impliedly  revoked  by  the  obstruction  of  head  <*> Co- 

the  ventilators  by  buildings  erected  upon  adjoining  property 

by  assigns  of  the  lessor. 

(3)  When  the  licensee  releases  it,  expressly  or  impliedly,  Under LE. 

to  the  grantor  or  his  representative.4 

(4)  Where  it   has   been  granted  for  a  limited   period,   or 

acquired  on  condition  that  it  shall  become  void  on 
the  performance  or  non-performance  of  a  specified 
act,  and  the  period  expires,  or  the  condition  is 
fulfilled.; 
(o)  Where  the  property  affected  by  the  license  is  destroyed 
or  by  superior  force  so  permanently  altered  that  the 
licensee  can  no  longer  exercise  his  right.6 

(6)  Where  the  licensee  becomes  entitled  to  the  absolute 

ownership  of  the  property  affected  by  the  license.7 

(7)  Where  the  license  totally  ceases  to  be  used  as  such  Byn^ser, 

for  an  unbroken  period  of  twenty  years,  and  such  s*  62  (h).' 
cessation  is  not  in  pursuance  of  a  contract  between 
tin'  grantor  and  the  licensee.8 


1  (1862)  1  H.  &  C,  503.  in  s.    47,   first  and  second   para.,   and 

-  See  1.  E.  Act,  s.  61,  ill.  (a),  App.  VII,  clause  (a),  providing  for  the  extinction 

evidently  taken  from  this  case.  of   easements    by   non-enjoyment.     In 

3  (1894)  2  C'h.,  437.  both  cases  the  Act  has  substituted  a 

4  1.  E.  Act,  s.  62  (b),  App.  VII.  positive     rule     for     what     under     the 

5  I.  E.  Act,  s.  62  (c),  App.  VII.  general    law    outside    the    Act    is     a 

6  I.  E.  Act,  s.  62  (d),  App.  VII.  matter  of  evidence  ;  see  supra, 
'  1.  E.  Act,  s.  62  (c),  App.  VII.  Chap.  IX.  Part  11,  C.  (I)  (a),  C.  (II)  («) 
8  I.E.  Act.  B.  62  (/,).  App.  VII.     This  ami  (6),  pp.  539,  559,  560,  561. 

is  a  similar  Drovisioh  to  that  contained 
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Implied  revo- 
cation of 
accessory 
license. 
I.  E.  Act, 
s.  &2  (,)• 


Rights  of 
licensee  in 
connection 
with  revoca- 
tion. 

Under  a  mere 
license. 


Under  a 
license 
coupled  with 
the  grant  of  a 
profit  a 
prendre  en- 
joyed from 
year  to  year. 


(8)  In  the  case  of  an  accessory  license,  when  the  interest  or 
right  to  which  it  is  accessory  ceases  to  exist.1 

Other  methods  of  implied  revocation  of  licenses  are  provided 
for  by  the  same  section  to  which  special  reference  need  not 
here  be  made.2 

Under  a  revocable  license  a  licensee  is  entitled  to  have 
reasonable  notice  of  the  revocation  of  the  license,3  and,  after 
revocation,  he  has  the  right  to  a  reasonable  time  to  go  off 
the  land  affected  by  the  license,  and,  if  he  has  goods  on  the 
licensor's  land  which  he  has  been  licensed  to  put  there,  he 
is  entitled  to  take  away  such  goods  and  have  reasonable  time 
for  so  doing.4 

It  has  been  held,  in  the  case  of  a  license  coupled  with  the 
grant  of  a  yrofil  a  'prendre  or  incorporeal  hereditament  and 
enjoyed  in  the  nature  of  a  tenancy  from  year  to  year  at  an 
annual  payment,  that  the  notice  necessary  to  determine  the 
enjoyment  of  such  a  right  does  not  fall  within  the  rigid  rule, 


1  T.  E.  Act,  s.  62  (i),  App.  VII. 

2  For  such  other  methods,  see,  1.  E. 
Act,  s.  62  (a),  (/),  and  (</),  App.  VII. 

a  MeUor  v.  Watkins  (1874).  L.  R.,  9 
Q.  B.,  400  ;  Aldin  v.  Latimer  Clark, 
Muirhead  &  Co.  (1894),  2  Ch.,  437 
(448)  ;  Wilson  v.  Tavener  (1901), 
1  Ch.,  578. 

4  Cornish  v.  Stubbs  (1870),  L.  R.,  5 
* '.  P.,  334 ;  Mellor  v.  Watkins,  ubisup.  ; 
I.  H.  Act,  s.  03,  App.  VII.  In  Cornish 
v.  Sttlbbs,  Willes,  J.,  said  (nbi  sup.  at 
l>.  !!:!!»)  :  "Under  a  parol  license  the 
"  licensee  has  the  right  to  a  roasonahle 
'time  to  go  off  the  land  after  it  has 

been  withdrawn  before  he  can  bo 
'  forciblj   t  hrust  off  it  ;    and  he  could 

In  in;'   ;in    action    ll    lie    were    t  lirnst   off 

"before  such  a  reasonable  time  had 
"elapsed.  Tint  was  Lord  Cranworth's 
"  opinion  in  Wood  v.  Leadbitter  (1845), 
■■  L3  .\l.  A  \V..  838  ;  For  he  did  not  tell 
"  the  jurj  t  hal  if  I  hey  were  sat  isfied 
"  that   not  ice  had   been  gn  en   to  tho 

plaintif  to  quit  the  ground  the 
"defendant  was  justified  in  removing 
"him,  but   that   if  they  were  satisfied 

tli.it  such  notice  had  been  given,  anil 


"  that  before  he  was  forcibly  removed  by 
"  the  defendant  a  reasonable  time  had 
"  elapsed  during  which  he  might  have 
"  gone  away  voluntarily,  then  the 
"  plaintiff  was  not,  at  the  time  of  the 
"  removal,  on  the  ground  by  the 
"  leave  and  license  of  Lord  Eglintoun  ; 
"  and  I  take  it  that  the  Court  of 
"  Exchequer  adopted  that  summing 
"  up.  In  looking  into  the  judgment 
"  in  that  case,  it  will  be  found  that 
"  tho  cases  as  to  persons  putting  g\>ods 
"  on  other  persons'  land  were  all 
"  reviewed,  and  the  Court  seems  to 
"  have  held  that  they  were  to  be  dealt 
"  with  on  tho  same  principle  as  cases 
"  of  personal  license.  Applying  that 
"  view  to  the  present  case,  I  think 
"that  the  barons  would  cloarly  have 
"  thought  that,  the  license  to  put  the 
"  goods  upon  defendant's  land  involved 

"  a  right  to  take  away  his  goods,  ami  to 
"  have  a  reasonable  time  for  doing  80. 
"  It  was  on  that  ground  that  the  Court 
"  approved  of  the  decision  in  Wood  v. 
•■  Manley  (1833),  11  Ad.  &  E.,  34  ; 
"  3  Per.  &  D.,  ft,  which  was  the  case  of 
"  a  license  coupled  with  an  interest." 
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applicable  to  a  tenancy  of  corporeal  hereditaments,  of  a  half- 
year's  notice  ending  with  the  period  at  which  the  tenancy 
commenced,  but  that  such  a  right  is  determinable  by  such 
notice,  written  or  verbal,  expiring  at  the  same  period,  as  may 
be  a  "  reasonable  notice  "  in  the  circumstances.1 

Where  a  license  is  revoked  without  reasonable  notice  given,  Licensee's 
the  licensee  is  not  entitled  to   an  injunction  to  restrain  the  revocation  of 
act  whereby  the  license  was  extinguished,  but  only  to  such  mere  license 
damages  as  have  been  caused  by  the  extinction  of  the  license  reasonable 
without  such  notice.2  notice. 

Similarly,  if  a  license,  which  has  been  granted  for  valuable  Licensee's 
consideration,  is  revoked  in  breach  of  an  express  or  implied  levoc^atioi^ 
contract  before  the  licensee  has  had  full  enjoyment  of  it,  the  of  mere 

license  in 

remedy  of  the  licensee  lies  in  an  action  for  damages  for  breach  breach  of  con« 
of  contract  or  implied  covenant  not  to  revoke.3  tra.ct  e*Press 

.  .      .  .  or  implied. 

In  Kerrison  v.  Smith  4  the  plaintiff  who  was  a  bill-poster  had  xerrison  v. 
agreed  verbally  with  the  defendant  that  in  consideration  of  a  Smith. 
yearly  payment  the  defendant  should  let  his  wall  to  the  plaintiff 
for  posting  advertisements,  it  being  one  of  the  conditions  of 
the  agreement  that  the  plaintiff  should  erect  in  front  of  the 
wall  a  hoarding,  on  which  his  advertisements  were  to  be 
posted.  Under  this  agreement,  the  plaintiff  had  posted  his 
advertisements  for  some  time,  and  had  made  payments  from 
time  to  time  to  the  defendant  when  requested.  Subsequently 
the  defendant  twice  wrote  to  the  plaintiff  requiring  him  to 


1  Lowe  v.  Adams  (1901),  2  Ch.,  598.  (1889),  I.  L.  R,,  16  Cal.,  640  ;   Kerrison 

2  Aldin  v.  Latimer  Clark,  Muirhead  v.  Smith  (1897),  2  Q.  B.,  445;  I.  E. 
&  Co.,  ubi  sup.  ;  and  see  Wilson  v.  Act,  s.  64,  App.  VII.  The  case  last 
Tavencr,  ubi  sup.  cited  appears  to   be  the  first  English 

3  Wood  v.  Leadbitter  (1845),  13  M.  &  case  in  which  the  point  was  specifically 
W.,  838  (855)  ;  Kesava  Pillai  v.  Peddu  taken  and  decided  that  an  action  will 
Reddi  (1863),  1  Mad.  H.  C,  258  ;  Smart  lie  to  recover  damages  for  revoking  a 
v.  Jones  (1864),  33  L.  J.  C.  P.,  154;  license,  though  the  previous  English 
Cornish  v.  Stubbs  (1870),  L.  R.,  3  C.  P.,  authorities  above  cited  appear  to 
334;  M eUor  v.  Watkins  (1874),  L.  R.,  recognise  the  compatibility  with  one 
9  Q.  R.,  400  ;  Wells  v  Kingston-upon-  another  of  the  right  to  revoke  a  license 
Hull  Corporation  (1875),  L.  R.,  10  and  the  right  to  maintain  an  action  for 
0.  P.,  402  ;  Butler  v.  Manchester,  breach  of  contract  in  respect  of  the 
Sheffield     and     Lincolnshire     By.     Co.  revocation. 

(1888),   21    Q.    B.   D.,   207;    Prosonna  4  (1897)  2  Q.  B.,  445. 

Coomar  Simjha  v.  Bam  Coomar  Ohose 
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remove  bis  hoarding  and  advertisements.  These  not  having 
been  removed,  the  defendant  caused  them  to  be  taken  down 
and  sent  to  the  plaintiff.  Jn  an  action  by  the  plaintiff  to 
recover  damages  for  breach  of  the  agreement,  the  County 
Court  Judge  held  that,  as  the  agreement  amounted  to  a  mere 
license,  the  plaintiff  had  no  cause  of  action  and  accordingly 
non-suited  him.  The  Court  of  Queen's  Bench  Division 
decided  that  the  plaintiff  was  entitled  to  prove  the  contract, 
and  to  give  evidence  of  such  damage  as  he  could  shew  to 
have  arisen  from  the  breach  of  the  contract  by  the  defendant, 
and  the  case  was  sent  back  to  the  County  Court  for  a  new 
trial. 

Licensee's  If  the  enjoyment  of  an  irrevocable  license  is  obstructed  by 

abstraction  of  the  licensor,  the  remedy  of  the  licensee  is  either  by  injunction 

irrevocable      restraining  the  licensor  from  so  obstructing,1  or  in  damages 

lircn.se  by  °  °  " 

licensor.  for  breach  of  contract.2 

Licensee's  It  has  been  seen  that  the  obstruction  of  a  mere  license  by 

nh'tni' ti'iu  of  the  licensor  operates  as  a  revocation  of  it,  and  that  the  licensee 
mere  license  cannot  prevent  the  revocation,  though  he  may  be  entitled  to 
party.  damages  for  breach  of  contract. 

Supposing,  however,  the  obstruction  is  not  caused  by  the 

licensor,   but   by  a  third  party,  it  remains  to   be  considered 

what  in  such  ease  is  the  remedy  of  the  licensee. 

ihli  v.  This  question  was  considered  in  the  cases  of  Hill  v.  Tupper  :: 

l"i'i',r-  and    Heap   v.    Hartley,4   where   it   was   decided   that   a  mere 

jjarUey,  license    does    not    create    such    an    estate    or    interest    in    the 

licensee  as  to  enable  him  to  maintain  an  action  in  his  own 

name  against  a  I  bird  person,  for  the  infringement  of  his  right, 

and    that    l  be   only   course   open   to   the  licensee   is   to  obtain 

permission   from  the  licensor  to  sue  the  wrong-doer  in  the 

Licen  lor's  name. 

And  it  makes  no  difference  that   the  license  is  an  exclusive 


1   Phillip*   v.   Treeby  (1862),   8  Jur.  8  (1863)  _'   II.  &  <'..   121;    32  L.  J. 

X.  S.,  711.  lixch.,  2  17  ;    8  I..  'I'..  7'.)-'. 

-  See  Smart  v.  Jones  (1864)   :;:!  L.J.  J  (1880)  42  Ch.  D.,  nil. 
f '.  I'..  164;    Kerrieon  v.  Smith,  ubi  atip. 
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license,  if  the  person  acting  in  alleged  violation  of  the  licensee's 
rights  has  no  notice  of  such  rights.1 

Where,  however,  the  license  is  irrevocable  through  being  licensee's 
coupled  with  a  grant  of  immoveable  property,  or  of  an  interest  obstruction 
in  laud,   or   profit  a    prendre,   the  authorities  shew   that   the  °* irrevocable 

/  .  .  license  by 

licensee   has   a   sufficient   possessory   title   to   enable   him  to  third  party, 
maintain  an  action  in  his  own  name  against  a  third  person 
for  the  infringement  of  his  rights.2 

1  Heap  v.  Hanky  (1889),  i2  Ch.  D.,       Exch.,  70 ;  Fitzgerald  v.  Firbank  (1897), 
461.  2  Ch.,  96. 

2  Northam    v.    Bowden    (lS0f>),     11 
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APPENDIX    I. 


THE   PEESCEIPTION   ACT. 

2  &  3  Will.  IV.,  c.  71. 

An  Act  for  shortening  the  Time  of  Prescription  in  certain  cases. x  Lor,l  Tenter- 

List  August  1832.]        den's  Act 

1.  Whereas  the  expression  "Time  Immemorial,  or  Time  whereof  the 
Memory  of  Man  runneth  not  to  the  contrary,"  is  now  by  the  law  of  England 
in  many  cases  considered  to  include  and  denote  the  whole  period  of  time 
from  the  reign  of  King  Richard  the  First,  whereby  the  Title  to  matters  that 
have  been  long  enjoyed  is  sometimes  defeated  by  showing  the  Commence- 
ment of  such  Enjoyment,  which  is  in  many  Cases  productive  of  Incon- 
venience and  Injustice  ;    for  Remedy  thereof  be  it  enacted  by  the  King's 
Most  Excellent  Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  Authority  of  the  same,  That  no  Claim  which  may  be  lawfully 
made  at  the  Common  Law,  by  Custom,  Prescription,  or  Grant,  to  any  Claims  to  Right 
Right  of  Common  or  other  Profit  or  Benefit  to  be  taken  and  enjoyed  from  other 'pro/t)/^ 
or  upon  any  Land  of  our  Sovereign  Lord  the  King,  his  heirs  or  successors,2  prendre,  not 
or  any  Land  being  Parcel  of  the  Duchy  of  Lancaster,  or  of  the  Duchy  of  ^^  Thirty 
Cornwall,  or  of  any  P^cclesiastical  or  Lay  Person  or  Body  Corporate,  except  Years'  Enjoy- 
such  matters  and  things  as  are  herein  specially  provided  for,  and  except  ing'the  Com-W" 
Tithes,  Rent,  and  Services,  shall,  where  such  Right,  Profit,  or  Benefit  shall  mencement. 
have  been  actually  taken  and  enjoyed  by  any  Person  claiming  right  thereto 
without  Interruption  3  for  the  full  Period  of  Thirty  Years,  be  defeated  or 
destroyed  by  showing  only  that  such  Right,  Profit,  or  Benefit  was  first 
taken  or  enjoyed  at  any  Time  prior  to  such  Period  of  Thirty  Years,  but 
nevertheless  such  Claim  may  be  defeated  in  any  other  way  by  which  the 
same  is  now  liable  to  be  defeated  ;  and  when  such  Right,  Profit,  or  Benefit  Alter  sixty 
shall  have  been  so  taken  and  enjoyed  as  aforesaid  for  the  full  Period  of  mrart  tte^ht 
Sixty  Years,  the  Right  thereto  shall  be  deemed  absolute  and  indefeasible,  to  be  absolute, 
unless  it  shall  appear  that  the  same  was  taken  and  enjoyed  by  some  Consent  consent*™  by 
. ,  Agreement. 

1  Under  the  Short  Titles  Act,   1802  sec  supra,  pp.   413,   418  et  seq.,   433  et 

(55  Viet.,  c.  10),  may  be  cited  as  "  The  seq.,  439,  442,  443,  444,  669. 

Prescription    Act,    1832."     As    to    the  a  Supra,  p.  40f:. 

history,  object  and   effect  of  the  Act,  3  Supra,  pp.  433,  434,  437,  438. 
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Appendix  1. 


In  Claims  of 
Right  of  Way 
or  other  Ease- 
ment the 
Periods  to  be 
Twenty  Years 
and  Forty 
Years. 


Claims  to  the 
i  se  of  Light 
enjoyed  for 
Twenty  years 
indefeasible 
unless  shown 
to  ha\ e  been 
by  Consent  or 
Agreement  in 
Writing. 

The  Periods  to 
!"■  periods 
before  action. 


"  I  Hi'  i  im  pi  [on. 


Pleadings. 


or  Agreement  x  expressly  made  or  given  for  that  purpose  by  Deed  or 
Writing. 

2.  And  be  it  further  enacted,  That  no  Claim  which  may  be  lawfully 
made  at  the  Common  Law,  by  Custom,  Prescription,  or  Grant  to  any  Way 
or  other  Easement,  or  to  any  Water-course,  or  the  Use  of  any  Water,  to  be 
enjoyed  or  derived  upon,  over,  or  from  any  Land  or  Water  of  our  said  Lord 
the  King,  his  heirs  or  successors,2  or  being  Parcel  of  the  Duchy  of  Lancaster 
or  of  the  Duchy  of  Cornwall,  or  being  the  Property  of  any  Ecclesiastical 
or  Lay  Person,  or  Body  Corporate,  when  such  Way  or  other  Matter  as 
herein  last  before  mentioned  shall  have  been  actually  enjoyed  by  any 
Person  claiming  Right  thereto  without  Interruption  3  for  a  full  Period  of 
Twenty  Years,  shall  be  defeated  or  destroyed  by  showing  only  that  such 
Way  or  other  Matter  was  first  enjoyed  at  any  Time  prior  to  such  period  of 
Twenty  Years,  but  nevertheless  such  Claim  may  be  defeated  in  any  other 
way  by  which  the  same  is  now  liable  to  be  defeated  ;  and  where  such  Way 
or  other  Matter  as  herein  last  before  mentioned  shall  have  been  so  enjoyed 
as  aforesaid  for  the  full  period  of  forty  years,  the  Right  thereto  shall  be 
deemed  absolute  and  indefeasible,4  unless  it  shall  appear  that  the  same 
was  enjoyed  by  some  Consent  or  Agreement  expressly  given  or  made  for 
that  purpose  by  Deed  or  Writing.5 

3.  And  be  it  further  enacted,  That  when  the  Access  and  Use  of  Light  to 
and  for  any  Dwelling-house,  Workshop,  or  other  Building  shall  have  been 
actually  enjoyed6  therewith  for  the  full  Period  of  Twenty  Years  without 
Interruption,7  the  Right  thereto  shall  be  deemed  absolute  and  indefeasible,8 
any  local  Usage  or  Custom  to  the  contrary  notwithstanding,  unless  it  shall 
appear  that  the  same  was  enjoyed  by  some  Consent  or  Agreement  expressly 
made  or  given  for  that  purpose  by  Deed  or  Writing.9 

4.  And  be  it  further  enacted,  That  each  of  the  respective  Periods  of 
Years  hereinbefore  mentioned  shall  be  deemed  and  taken  to  be  the  Period 
next  before  some  Suit  or  Action  wherein  the  Claim  or  Matter  to  which  such 
Period  may  relate  shall  have  been  or  shall  be  brought  into  question,10  and 

'thai  no  Act  or  other  Matter  shall  be  deemed  to  be  an  Interruption11 
within  the  meaning  of  this  Statute,  unless  the  same  shall  have  been  or 
shall  be  submitted  to  or  acquiesced  in  for  One  Vear  alter  the  Parly  inter- 
rupted shall  have  had  or  shall  have  Notice  thereof,  and  of  the  Person 
making  or  authorizing  the  same  to  be  made. 

5.  And  be  it  further  enacted.  That  in  all  Actions  upon  the  Case  and  other 
Pleadings,  wherein  the  Party  claiming  may  now  by  Law  allege  his  Right 
generally,  \\  it  nou1  averring  the  existence  of  such  Right  from  Time  immemo- 
rial, such  genera]  Allegation  shall  still  be  deemed  sufficient,  and  if  the  same 

hall  be  denied,  all  and  every  the  Matters  in  this  Act  mentioned  and  pro- 
vided, which  shall  be  applicable  to  the  Case,  shall  be  admissible  in 
Evidence  to  sustain  or  rebut  such  Allegation  ;   and  that  in  all  Pleadings 


1  Supra,  p.  1 19. 
-  Supra,  p.  166. 
;'  Supra,  pp.   133,   134,   137,   138. 

i  a,  p,  1 19. 
•'  Supra,  p.  II 9, 
'•  Supra,  pp.   136,   137,   L38. 


7  Supra,  pp.   133,   134,   138. 

8  Supra,  pp.   1 1'.».  420. 
''  Supra,  p.  419. 

111  Supra,  pp.  420,  139  el  seq.,  160. 
11  Supra,    pp.    433,    134,    137,    438, 
164. 
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to  Ad  ions  of  Trespass,  and  in  nil  other  pleadings  wherein,  before  the  passing  Appendix  J. 
of  this  Act,  ii  would  have  been  necessary  to  allege  the  Right  to  have  existed 
from  Time  immemorial,  it  shall  bo  sufficient  to  allege  the  Enjoyment  thereof 
as  of  Right  by  the  Occupiers  of  the  Tenement  in  respect  whereof  the  same 
is  claimed  for  and  during  such  of  the  Periods  mentioned  in  this  Act  as  may 
he  applicable  to  the  Case,  and  without  claiming  in  the  Name  or  Plight  of 
the  Owner  of  the  Fee,  as  is  now  usually  done  ;  and  if  the  other  Party  shall 
intend  to  rely  on  any  Proviso,  Exception,  Incapacity,  Disability,  Contract, 
Agreement,  or  other  Matter  hereinbefore  mentioned,  or  on  any  Cause  or 
Matter  of  Fact  or  of  Law  not  inconsistent  with  the  simple  Fait  of  Enjoy- 
ment, the  same  shall  be  specially  alleged  and  set  forth  in  answer  to  the 
Allegation  of  the  Party  claiming,  and  shall  not  be  received  in  evidence  on 
any  general  Traverse  or  Denial  of  such  Allegation. 

6.  And  be  it  further  enacted,  That  in  the  several  Cases  mentioned  in  Presumption 
and  provided  for  by  this  Act,  no  Presumption  shall  be  allowed  or  made  in  [)f ciaimsherein 
favour  or  support  of  any  Claim,  upon  Proof  of  the  Exercise  or  Enjoyment  provided  for. 
of  the  Right  or  Matter  claimed  for  any  less  Period  of  Time  or  Number  of 

Years  than  for  such  Period  or  Number  mentioned  in  this  Act  as  may  be 
applicable  to  the  Case  and  to  the  Nature  of  the  Claim.1 

7.  Provided  also,  That  the  time  during  which  any  Person,  otherwise  Proviso  for 
capable  of  resisting  any  Claim  to  any  of  the  Matters  before  mentioned,  shall  ntants>  &c- 
have  been  or  shall  be  an  Infant,  Idiot,  Non  compos  mentis,  Feme  Covert, 

or  Tenant  for  Life,  or  during  which  any  Action  or  Suit  shall  have  been 
ponding,  and  which  shall  have  been  diligently  prosecuted,  until  abated  by 
the  Death  of  any  Party  or  Parties  thereto,  shall  be  excluded  in  the  Compu- 
tation of  the  Periods  hereinbefore  mentioned,  except  only  in  Cases  where 
the  Right  or  Claim  is  hereby  declared  to  be  absolute  and  indefeasible.2 

8.3  Provided  always,  and  be  it  further  enacted,  That  when  any  Land  or  What  time  to  be 
Wat ci'  upon,  over,  or  from  which  any  such  Way  or  other  convenient  Water-  eomDutinjfthe 
course  or  Use  of  Water  4  shall  have  been  or  shall  be  enjoyed  or  derived,  Term  of  Forty 
hath  been  or  shall  be  held  under  or  by  virtue  of  any  Term  of  Life,  or  any  Ky^fig^Pct'nted 
Term  of  Years  exceeding  Three  Years  from  the  granting  thereof,  the  Time 
of  the  Enjoyment  of  any  such  Way  or  other  Matter  as  herein  last  before 
mentioned,  during  the  Continuance  of  such  Term,  shall  be  excluded  in 
the  Computation  of  the  said  Period  of  Forty  Years,  in  case  the  Claim  shall 
within  Three  Years  next  after  the  End  or  sooner  Determination  of  such 
Term  be  resisted  by  any  Person  entitled  to  any  Reversion  expectant  on 
the  Determination  thereof. 

9.  And  be  it  further  enacted,  That  this  Act  shall  not  extend  to  Scotland  Not  to  extend 
or  I  Ireland].5  Eefand  "^  OT 

10.  And  be  it  further  enacted,  That  this  Act  shall  commence  and  take  commencement 
effect  on  the  First  Day  of  Michaelmas  Term  now  next  ensuing.  of  Act. 

1 1 .  And  be  it  further  enacted,  That  this  Act  may  be  amended,  altered.  Act  may  be 
or  repealed  during  this  present  Session  of  Parliament.  amended. 

1  See  supra,  ss.  1,  2,  3,  I.  *  Supra,  p.  443. 

2  Supra,  pp.  435,  459.  '-  Extended  to  Inland  by  Act  21  & 

3  Supra,  pp.  443,    III,  459,    ins.  22  Vict.,  c.  42. 
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APPENDIX   II. 


Preamble. 


Short  title. 
Bxtenl  of  Act. 


Commence- 
ment. 

Continuing 
nuisance. 


Acquisition  of 

liu'iit  to  ■ 
in'  ni-. 


Act  IX  of  1871, 1  Sections  1,  24,  27  and  28,  and  Second  Schedule, 
Articles  31,  32,  40,  118  and  146. 

Passed   by  the    Governok-General  of  India  in  Council. 

[Received  the  assent  of  the  Governor-General  on  the  2±th  March,  1871.] 


An  Act  for  the  Limitation  of  Suits  and  for  other  purposes. 

Whereas  it  is  expedient  to  consolidate  and  amend  the  law  relating  to 
the  limitation  of  suits,  appeals  and  certain  applications  to  Courts  ;  And 
whereas  it  is  also  expedient  to  provide  rules  for  acquiring  ownership  by 
possession  ;   It  is  hereby  enacted  as  follows  : — • 

1.  This  Act  may  be  called  "  The  Indian  Limitation  Act,  1871  :  " 

It  extends  to  the  whole  of  British  India  ;  but  nothing  contained  in 
Sections  two  and  three  or  in  Parts  II  and  III  applies — 

(a)  to  suits  instituted  before  the  first  day  of  April,  1873, 

(/>)  to  suits  under  the  Indian  Divorce  Act, 

(c)  to  suits  under  Madras  Regulation  VI  of  1831. 

This  Act  shall  come  into  force  on  the  first  day  of  July,  1871. 
******* 

24.  In  the  case  of  a  continuing  nuisance  a  fresh  right  to  sue  arises,  and  a 
fresh  period  of  limitation  begins  to  run,  at  every  moment  of  the  time  during 
which  the  nuisance  continues. - 

27. 3  Where  the  access  and  use  of  light  or  air  4  to  and  for  any  building 
has  been  peaceably  enjoyed  therewith,  as  an  easement,  and  as  of  right, 
without   interruption,6  and  for  twenty  years, 

and  where  any  way  or  watercourse,  or  the  use  of  any  water,  or  any 
nt  her  easement  (whether  affirmative  or  negative  6)  has  been  peaceably  and 
openly  enjoyed  by  any  person  claiming  title  thereto  as  an  easement  and  as 
el  right,7  without  interruption,8  and  for  twenty  years, 


1  Supra,  pp.  12,  13,  I  t.  45,  l  15,  1  19, 
162,   i.,  I.   150,   167,   162,  465,  466,  408. 

-  ,v, ,  \|,p ;.  ill  and  l  V  as  to  oorn  - 
ponding  section  of  \<  t  X  \  of  ls?7 
mm. I  I  \  .,i  1008  (  .  23),  .in-i  the  refer 
i  the  texl  i  hereunder. 


:l  Supra,  pp.  43,  44,  454. 

'  Supra,  |>.  -If)  I. 

■"■  Supra,  pp.  164,  165. 

'•  Supra,  |>.  I  <>. 

7  Supra,  p.  156. 

H  Supra,  pp.  46 1.  Iii-r>. 
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the  right  to  such  across  and  use  of  lighl  or  air,  way,  watercourse,  use  of   Appendix  II. 
water,  or  other  easement,  shall  be  absolute  and  indefeasible. 

Each  of  the  said  periods  of  twenty  years  shall  he  taken  to  be  a  period 
ending  within  two  years  next  before  the  institution  of  the  suit  wherein  the 
claim  to  which  such  period  relates  is  contested.1 

Explanation.- — 'Nothing  is  an  interruption  within  the  meaning  of  this 
section,  unless  where  there  is  an  actual  discontinuance  of  the  possession  or 
enjoyment  by  reason  of  an  obstruction  by  the  act  of  some  person  other 
than  the  claimant,  and  unless  such  obstruction  is  submitted  to  or  acquiesced 
in  for  one  year  after  the  claimant  has  notice  thereof  and  of  the  person 
making  or  authorizing  the  same  to  be  made.2 

Illustrations. 

(a)  A  suit  is  brought  in  1871  for  obstructing  a  right  of  way.  The  defendant 
admits  the  obstruction,  but  denies  the  right  of  way.  The  plaintiff  proves  that 
the  right  was  peaceably  and  openly  enjoyed  by  him  claiming  title  thereto  as  an 
easement  and  as  of  right,  without  interruption,  from  1st  January  1850  to  1st 
January  1870.     The  plaintiff  is  entitled  to  judgment. 

(b)  hi  a  like  suit  also  brought  in  1871  the  plaintiff  merely  proves  that  he 
enjoyed  the  right  in  manner  aforesaid  from  1848  to  1868.  The  suit  shall  be 
dismissed,  as  no  exercise  of  the  right  by  actual  user  has  been  proved  to  hare 
taken  place  within  two  years  next  before,  the  institution  of  the  suit. 

(c)  In  a  like  suit  the  plaintiff  shows  that  the  right  was  peaceably  and 
openly  enjoyed  by  him  for  twenty  years.  The  defendant  proves  that  the 
plaintiff  on  one  occasion  during  the  twenty  years  had  asked  his  leave  to  enjoy 
the  right.     The  suit  shall  be  dismissed. 

28.3  Provided  that,  when  any  land  or  water  upon,  over  or  from  which  Exclusion  in 
any  easement  (other  than  the  access  and  use  of  light  and  air)  4  has  been  f^^0°f8er7er" 
enjoyed  or  derived  has  been  held  under  or  by  virtue  of  any  interest  for  life  vient  tenement. 
or  any  term  of  years  exceeding  three  years  from  the  granting  thereof,  the 
time  of  the  enjoyment  of  such  easement  during  the  continuance  of  such 
interest  or  term,  shall  be  excluded  in  the  computation  of  the  said  last- 
mentioned  period  of  twenty  years,  in  case  the  claim  is,  within  three  years 
next  after  the  determination  of  such  interest  of  term,  resisted  by  the  person 
entitled,  on  such  determination,  to  the  said  land  or  water. 

Illustration. 

A  sues  for  a  declaration  that  he  is  entitled  to  a  right  of  way  over  B's  land. 
A  proves  that  he  has  enjoyed  the  right  for  twenty-five  years  ;  but  B  shows  that 
during  ten  of  these  years  C,  a  deceased  Hindu  widow,  had  a  life  interest  in  the 
land,  that  on  ( ns  death  B  became  entitled  to  the  land,  and  that  within  two  years 
after  C's  death  he  contested  A's  claim  to  the  right.  The  suit  must  be  dismissed, 
as  A,  with  reference  to  the  provisions  of  this  section,  has  only  proved  enjoyment 
for  fifteen  years. 


1  Supra,  pp.  462,  463.  3  Supra,  pp.  43,  468. 

2  Supra,  pp.  452,  454,  464,  465.  4  Supra,  pp.  44,  4t>8. 
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ArrFNDix  II. 


SECOND   SCHEDULE. 
First  Division  :  Suits. 


Description  of  suit. 


Period  of 
limitation. 


31.  For  obstructing  a  way  or  a 
watercourse.1 

32.  For  diverting  a  water- 
course.2 

40.  For  compensation  for  any 
wrong,  malfeasance,  non- 
feasance, or  misfeasance,  in- 
dependent of  contract  and  not 
herein  specially  provided  for.3 

118.  Suit  for  which  no  period 
of  limitation  is  provided  else- 
where in  this  Schedule.4 

140.  For  declaration  of  right  to 
nn  easement.5 


Two  years. 

Ditto. 

Ditto. 

Six  years. 
Twelve  vears. 


Time  when  period  begins  to  run. 

The  date  of  the  obstruction. 
The  date  of  the  diversion. 


When  the  wrong  is  done  or  the 
default  happens. 


When  the  right  to  sue  accrues. 


When  the  easement  ceased  to 
be  enjoyed  by  the  plaintiff, 
or  the  person  on  whose  be- 
half he  sues. 


1  Supra,  p.  44. 

2  Ibid. 
8  Ibid, 


Ibid. 
Ibid. 
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Act  XV  of  1877, 1  Sections  1/3,  23,  26  and  27,  and  Second 
Schedule,  Articles  36,  37,  38  and  120. 

Passed  by  the  Governor-General  of  India  in    Council. 

[Received  the  assent  of  the  Governor-General  on  the  19th  July,  1877.] 


An  Act  for  the  Limitation  of  Suits,  and  for  other  purposes. 

Whereas  it  is  expedient  to  amend  the  law  relating  to  the  limitation  of  Preamble, 
suits,  appeals  and  certain  applications  to  Courts';   And  whereas  it  is  also 
expedient  to  provide  rules  for  acquiring  by  possession  the  ownership  of 
easements  and  other  property  ;  It  is  hereby  enacted  as  follows  : — ■ 

1.  This  Act  may  be"  called  "The  Indian  Limitation  Act,  1877."     It  short  title. 
extends  to  the  whole  of  British  India  ;    but  nothing  contained  in  Sections  Extent  of  Act. 
two  and  three  or  in  Parts  II  and  III  applies — 

(a)  to  suits  under  the  Indian  Divorce  Act,  or 

(b)  to  suits  under  Madras  Regulation  VI  of  1831  ; 

And  it  shall  come  into  force  on  the  first  day  of  October,  1877.  Commence- 

3.  In  this  Act,  unless  there  be  something  repugnant  in  the  subject  or  ment. 
context—  Interpretation 

"  easement  "  includes  also  a  right,  not  arising  from  contract,  by  which 
one  person  is  entitled  to  remove  and  appropriate  for  his  own  profit  any 
part  of  the  soil  belonging  to  another,  or  anything  growing  in,  or  attached 
to,  or  subsisting  upon,  the  land  of  another  3  : — ■ 

23.  In  the  case  of  a  continuing  breach  of  contract  and  in  the  case  of  a  Continuing 
continuing  wrong  independent  of  contract,  a  fresh  period  of  limitation  breaches  and 
begins  to  run  at  every  moment  of  the  time  during  which  the  breach  or  the 
wrong,  as  the  case  may  be,  continues.3 

26. 4  Where  the  access  and  use  of  light  or  air  5  to  and  for  any  building 

1  See  supra,  pp.  42,  43,    44,  45,    48,  3  Supra,  pp.  463,  651. 

449,   15-',  453,  454,  456,  457,  458,  462,  4  Supra,   pp.    16,    42,    44,    24'J,    252, 

464,    165,  466,   168,  651.  436,  454,  456,  468. 

2  See  supra,  pp.  6,  44,  207,  218,  233,  ~°  Supra,  p.  454. 
248,  453. 

P.E.  44 
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Appendix  III.  Lave  been  peaceably  *  enjoyed  -  therewith,  as  an  easement,3  and  as  of 
right,4  without  interruption,5  and  for  twenty  years,6 

and  where  any  way  or  watercourse,  or  the  use  of  any  water,  or  any 
other  easement  (whether  affirmative  7  or  negative  8)  has  been  peaceably 
and  openly  9  enjoyed  10  by  any  person  claiming  title  thereto  as  an  easement 
and  as  of  right,11  without  interruption,12  and  for  twenty  years, 

the  right  to  such  access  and  use  of  light  or  air,  way,  watercourse,  use  of 
water,  or  other  easement,  shall  be  absolute  and  indefeasible. 

Each  of  the  said  periods  of  twenty  years  shall  be  taken  to  be  a  period 
ending  within  two  years  next  before  the  institution  of  the  suit  wherein  the 
claim  to  which  such  period  relates  is  contested.13 

Explanation. — Nothing  is  an  interruption  within  the  meaning  of  this 
section,  unless  where  there  is  an  actual  discontinuance  of  the  possession  or 
enjoyment  by  reason  of  an  obstruction  by  the  act  of  some  person  other 
than  the  claimant,14  and  unless  such  obstruction  is  submitted  to  or 
acquiesced  in  for  one  year  after  the  claimant  has  notice  thereof  and  of  the 
person  making  or  authorising  the  same  to  be  made.15 


Exclusion  in 
favour  of 
reversioner  of 
servient 

t«:li«;ll|i  III. 


Illustrations. 

(a)  A  suit  is  brought  in  1881  for  obstructing  a  right  of  way.  The  defendant 
admits  the  obstruction,  but  denies  the  right  of  way.  The  'plaintiff  proves  that 
the  right  was  peaceably  and  openly  enjoyed  by  him,  claiming  title  thereto  as  an 
easement  and  as  of  right,  withouc  interruption,  from  1st  January,  1860  to 
1st  January,  1880.     The  plaintiff  is  entitled  to  judgment. 

(b)  In  a  like  suit  also  brought  in  1881  the  plaintiff  merely  proves  that  he 
enjoyed  the  right  in  manner  aforesaid  from  1858  ^1878.  The  suit  shall  be 
dismissed,  as  no  exercise  of  the  right  by  actual  user  16  has  been  proved  to  have 
taken  place  within  two  years  next  before  the  institution  of  the  suit. 

(c)  In  a  like  suit  the  plaintiff  shows  that  the  right  was  peaceably  and 
openly  enjoyed  by  him  for  twenty  years.  The  defendant  proves  that  the 
'plaintiff  on  one  occasion  during  the  twenty  years  had  asked  his  leave  to  enjoy 
the  right.     The  suit  shall  be  dismissed. 

27. 17  Provided  that,  when  any  land  or  water  upon,  over,  or  from  which 
any  easement    has  been  enjoyed    or  derived    has  been  held  under  or  by 


1  Supra,  pp.  166,  469,  460. 

-  Supra,  pp.  138,  164. 

;i  Supra,  p.  166, 

1  Supra,  pp.  155,  45(3,  457.  These 
words  are  omitted  from  corresponding 
provisions  in  b.  J  5  of  1.  J-.'.  Act,  supra, 
pp.  163,  157,  458,  and  see  App.  VII  ;  and 
from  ..  •'!  of  the  Prescription  Act, 
supra,  pp.  143,  153,  157,  and  see  App.  I. 

••  Supra,  pp,  158    16 1,  405. 

8  Supra,  p.  154. 

'  Supra,  |).  li>. 
Ibid. 


9   Supra,  pp.  459,  460. 

10  Supra,  pp.  438,  464. 

11  Supra,  pp.  456,  457. 

12  Supra,  pp.  458,  464,  465. 

13  Supra,  pp.  453,  454,  460  ct  seq. 
11  Supra,  pp.  435,  454,  464. 

15  Supra,  pp.  451,  452,  454. 

18  Supra,  pp.  18,  102,  464. 

"  Supra,  pp.  42,  43,  44,  143,  468. 
For  the  effect  of  tho  corresponding 
suction  of  the  Prescription  Act  (cs.  8) 
see  supra,  |>.   144. 
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virtue  of  any  interest  fur  life  or  any  term  of  years  exceeding  three  years  Appendix  111. 

from  the  granting  thereof,  the  time  of  the  enjoyment  of  sueh  easement 

during  the  continuance  of  sueh  interest  or  term  shall  be  excluded  in  the 

computation  of  the  said  last- mentioned  period  of  twenty  years,  in  case  the 

claim  is,  within  three  years  next  after  the  determination  of  such  interest 

or  term,  resisted  by  the  person  entitled,  on  such  determination,  to  the  said 

land  or  water. 

Illustration. 

A  sues  for  a  declaration  tluit  he  is  entitled  to  a  right  of  way  over  B^s  land. 
A  proves  that  he  lias  enjoyed  the  right  for  twenty-five  years  ;  but  B  shows  that 
during  ten  of  these  years  C,  a  Hindu  widow,  had  a  life-interest  in  the  laud, 
that  on  Cs  death  B  became,  entitled  to  the  land,  and  that  within  two  years  after 
G's  death  he  contested  A's  claim  to  the  right.  The  suit  must  be  dismissed,  as  A, 
with  reference  to  the  provisions  of  this  section,  has  only  proved  enjoyment  for 
fifteen  years. 


SECOND   SCHEDULE. 

First  Division  :  Suits. 


Description  of  suit. 

Period  of 
limitation. 

Time  from  which  period  begins 
to  run. 

3tj.  For   condensation   for   any 
malfeasance,    misfeasance    or 
nonfeasance    independent    of 
contract      and      not      herein 
specially  provided  for.1 

Two  years. 

When    the    malfeasance,    mis- 
feasance      or       nonfeasance 
.  takes  place. 

37-   For        compensation        for 
obstructing  a  way  or  water- 
course.2 

Threo  years. 

The  date  of  the  obstruction. 

38.   For        compensation        for 
diverting  a  watercourse.3 

Ditto. 

The  date  of  the  diversion. 

120.  Suit  for  which  no   period 
of  limitation  is  provided  else- 
where in  this  schedule.4 

Six  years. 

When  the  right  to  sue  accrues. 

1  Supra,  pp.  44,  48. 

2  Ibid. 


3  Ibid. 

4  Supra,  pp.  44,  48,  051. 
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APPENDIX   IV. 


Act  IX  of  1908, !  Sections  1,  2  (5),  23,  26  (1)  (2),  27,  29  (3),  30,  32, 
First  Schedule,  Articles  36,  37.  38,  120,  and  Third  Schedule. 

Passed  by  the  Governor-General  of  India   in    Council. 

[Received  the  assent  of  the  Governor-General  on  the  1th  August.  1908.] 


Preamble. 


Short  title. 

'  and 
commence- 
ment. 


Interpretation 
<  lause. 


An  Act  to  consolidate  and  amend  the  law  for  the  Limitation  of  Suits 
and  for  other  purposes. 

Whekeas  it  is  expedient  to  consolidate  and  amend  the  law  relating  to 
the  limitation  of  suits,  appeals  and  certain  applications  to  Courts  ;  And 
whereas  it  is  also  expedient  to  provide  rules  for  acquiring  by  possession 
the  ownership  of  easements  and  other  property  ;  It  is  hereby  enacted  as 
follows  : — 

1.  This  Act  may  be  called  'The  Indian  Limitation  Act,  1908."' 

(2)  It  extends  to  the  whole  of  British  India.  - 

(3)  This  section  (and  section  31)  shall  come  into  force  at  once.     The 

list  of  this  Act  shall  come  into  force  on  the  first  dav  of  January, 
L909. 

2.  In  this  Act,  unless  there  is  anything  repugnant  in  the  subject  or 
context — 

(5)  ""  Easement  "  includes  a  right,  not  arising  from  contract,  by  which 
one  person  is  entitled  to  remove  and  appropriate  for  his  own 
profit  any  part  of  the  soil  belonging  to  another,  or  anything 
growing  in,  or  attached  to,  or  subsisting  upon,  the  land  of 
anol  her.8 


1   For    Statement    of    Objects    ami 

Reasons,  see   Gaz'tr*    oj    India,    I't.    V, 

i  t  rep  'i  I  oi  5  I't  t  lommittee, 

p.  223,   and    for    Proci  edin       in 

l.   ibi  (.,  |ij>.  2,    13,  -'JT.  I  15.      For 

bo  the  Aol    in  i  !i  •  bexl 

'.  '  '.  |>!>.  7,   18,    12,    I  I.    r>.    17 


63,  J ' > 7 .  134,  136,  152  el  aeq.,  -150.  457. 
160,  )'._•.  163,  l».i  ,!  aeq.,  569,  608  et 
seq.,  till',  650,  051. 

-  For    the    definition    of    "British 
Judi  i."  see  supra,  pp.  17,  52. 

;1  Supra,  pp.  6,    1 1.   19,  51,  63,  207, 
IMS,  233,  248,   L5  :. 
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23.  In  the  case  of  a  continuing  breach  of  contract  and  in  the  case  of  a  appendix  IV, 
continuing  wrong  independent  of  contract,  a  fresh  period  of  limitation  continuing 
begins  to  run  at  every  moment  of  the  time  during  which  the  breach  or  the  breaches  and 
wrong,  as  the  case  may  be,  continues.1  wrongs. 

26. 2  (1)  Where  the  access  and  use  of  light  or  air  to  and  for  any  building 
have  been  peaceably  a  enjoyed  4  therewith,  as  an  easement,5  and  as  of 
right,6  without  interruption,7  and  for  twenty  years,8 

and  where  any  way  or  watercourse,  or  the  use  of  any  water,  or  any 
other  easement  (whether  affirmative  9  or  negative10)  has  been  peaceably 
and  openly11  enjoyed 12  by  any  person  claiming  title  thereto  as  an  easement 13 
and  as  of  right,14  without  interruption  15  and  for  twenty  years,16 

the  right  to  such  access  and  use  of  light  or  air,  way,  watercourse,  use 
of  water,  or  other  easement,  shall  be  absolute  and  indefeasible. 

Each  of  the  said  periods  of  twenty  years  shall  be  taken  to  be  a  period 
ending  within  two  years  next  before  the  institution  of  the  suit  wherein  the 
claim  to  which  such  period  relates  is  contested.17 

(2)  Where  the  property  over  which  the  right  is  claimed  under  sub- 
section (1)  belongs  to  Government,  that  sub-section  shall  be  read  as  if  for 
the  words  "  twenty  years  "  the  words  "  sixty  years  "  were  substituted.18 

Explanation. — Nothing  is  an  interruption  within  the  meaning  of  this 
section,  unless  where  there  is  an  actual  discontinuance  of  the  possession  or 
enjoyment  by  reason  of  an  obstruction  by  the  act  of  some  person  other 
than  the  claimant,19  and  unless  such  obstruction  is  submitted  to  or 
acquiesced  in  for  one  year  after  the  claimant  has  notice  thereof  and  of  the 
person  making  or  authorising  the  same  to  be  made.20 

Illustrations.21 

(a)  A  suit  is  brought  in  1011  for  obstructing  a  right  of  way.  The  defendant 
admits  the  obstruction,  but  denies  the  right  of  way.  The  plaintiff  proves  that 
the  right,  was  peaceably  and  openly  enjoyed  by  him,  claiming  title  thereto  as  an 
easement  and  as  of  right,  without  interruption  from  1st  January,  1890  to  1st 
January,  1910.     The  plaintiff  is  entitled  to  judgment. 

1  Supra,  pp.  463,  051.  10  Ibid. 

2  Supra,  pp.  16,  48,  49,  51,  53,  249,  »  Supra,  pp.  459,  460. 
252,  436,  452  et  seq.,  460,  461,  462,  i2  Supra,  pp.  438,  464. 
4  63,  464,  465,  468,  651.  13  Supra,  p.  456. 

3  Supra,  pp.  455,  459,  460.  14  Supra,  pp.  456,  457. 

4  Supra,  pp.  438,  464.  15  Supra,  pp.  458,  464.  465. 
s    Supra,  p.  456.  1G  Supra,  p.  453. 

6  Supra,    pp.    455,    456,    457.     Note  »'   Supra,    pp.   453,   154,   460   et   seq., 

the  omission  of  these  words  from  s.  15  469. 

of  the  I.   E.  Act,  supra,  pp.  453,  457,  ls  Supra,  pp.  48,  454,  465,  466. 

458,  and  see  App.  VII;    and  from  s.  3  19  Supra,  pp.  4:i5.   154,  404. 

of  the  Prescription  Act,  supra,  pp.  443.  20  Supra,  pp.  451,  452,  454. 

453,  457,  and  see  App.  I.  21   Note    the    omission    from     these 

1  Supra,  pp.  458,  404,  465.  Illustrations  of  Illustration  (/<)  to  s.  27 

8  Supra,  p.  453.  of  Act  IX  of  1871,  and  s.  26  of  Act  XV 

9  Supra,  p.   hi.  of  1877,  see  supra,  pp.  48,  464. 
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Apffndix  IV 


Exclusion  in 
favour  of 
ir\ ersioner  of 
servient 

tenement. 


(b)  In  a  like  suit  the  plaintiff  shows  that  the  right  was  peaceably  and 
openh/  enjoyed  by  him  for  twenty  years.  The  defendant  proves  that  the 
plaintiff  on  one  occasion  during  the  twenty  years  had  asked  his  leave  to  enjoy 
the  rigid.     The  suit  shall  be  dismissed. 

27. 1  Where  any  land  or  water  upon,  over,  or  from  which  any  easement 
has  been  enjoyed  or  derived  has  been  held  under  or  by  virtue  of  any 
interest  for  life  or  any  term  of  years  exceeding  three  years  from  the  granting 
thereof,  the  time  of  the  enjoyment  of  such  easement  during  the  continuance 
of  such  interest  or  term  shall  be  excluded  in  the  computation  of  the  period 
of  twenty  years,  in  case  the  claim  is,  within  three  years  next  after  the 
determination  of  such  interest  or  term,  resisted  by  the  person  entitled,  on 
such  determination,  to  the  said  land  or  water. 


Illustration. 

A  sties  for  a  declaration  that  he  is  entitled,  to  a  right  of  way  over  B's  land. 
A  proves  that  he  lias  enjoyed  the  right  for  twenty-five  years  ;  but  B  shows  that 
during  ten  of  these  years  C,  a  Hindu  widow,  had  a  life-interest  in  the  land, 
that  on  ( rs  death  B  became  entitled  to  the  land,  and  that  within  two  years 
afh  r  (  "s  death  he  contested  A's  claim  to  the  right.  The  suit  must  be  dismissed, 
as  A,  with  reference  to  the  provisions  of  this  section,  has  only  proved  enjoyment 
far  jifh  i  u  yi  ars. 

#  #  #  #  *  *  * 

20.  (3)  Sections  26  and  27  and  the  definition  of  "  Easement  "  in  section  2 
shall  not  apply  to  cases  arising  in  the  territories  to  which  the  Indian 
Easements  Act,  1882,  may  for  the  time  being  extend.2 

30.  Notwithstanding  anything  herein  contained,  any  suit  for  which  the 
period  of  limitation  prescribed  by  this  Act  is  shorter  than  the  period  of 
limitation  prescribed  by  the  Indian  Limitation  Act,  1877,  may  lie  instituted 
within  the  period  of  two  years  next  after  the  passing  of  this  Act.  or  within 
the  period  prescribed  for  such  suit  by  the  Indian  Limitation  Act,  1877, 
whichever  period  expires  first. 

32.  The  enactments  mentioned  in  the  third  schedule  are  repealed  to 
the  extent  specified  in  the  fourth  column  thereof. 


1  Supra,  pp.   is.  4(i.  51,  53,  443   452, 

i  .'>    n,7.   168. 

\       i  ■ ,     tin        aving,     •'  i     supra, 


pp.  7.  17.  is  ;  as  to  the  territories  to 
which  tlic  1.  E.  Ad  extends,  sec  supra, 
|i)>.  7.  46,   17.  Mi. 


f;!>: 


FIRST   SCHEDULE. 
First  Division  :  Suits. 


Appendix  IV. 


Hr  icrlption  of  suit. 


Period  of 

liiuital  ion. 


36.  For  compensation   for   any      Two  years, 
malfeasance,    misfeasanco   or 
nonfeasance    independent    of 

contract     and      not      herein 
specially  provided  for.1 

37.  For    compensation  for     Three  years. 

obstructing  a  way  or  water- 
course. a 


38.  For  compensation  for 
diverting  a  watercourse.3 

120.  Suit  for  which  no  period 
of  limitation  is  provided  else- 
where in  this  schedule.4 


Ditto. 

Six  years. 


Time  from  which  period  begins 

to  run. 


When  the  malfeasance,  mis- 
feasance or  nonfeasance 
takes  place. 


The  date  of  the  obstruction. 

The  date  of  the  diversion. 
When  the  right  to  sue  accrues. 


THIRD   SCHEDULE. 

Enactments  Repealed. 


Year. 

No. 

1877 

XV 

1S77 

XVII 

1879 

XII 

* 

* 

1888 

VII 

1892 

VI 

* 

* 

1900 

VI 

1900 

XI 

* 

Short  title. 


The  Indian  Limitation  Act, 
1877. 

The  Punjab  Court  Act, 
1877. 

The  Registration  and  Limi- 
tation Acts  Amendment 
Act,  1879. 


The  Civ.  Proo.  Code  Amend- 
ment Act.  1888. 


The  Indian  Limitation  Act 
and  Civ.  Proc.  Code 
Amendmeni  Act,  1892. 

***** 

The  Lower  Burma  Courts 
Act,  1900. 


The     Indian     Limitation 
Amendment   Act,  1900. 


Extent  of  repeal. 


The  whole.5 

So  much  as  has  not,  been  repealed. 

In  the  title  the  words  "  and  the 
Limitation  Act,  1877,"  and  after 
s.  107,  from  the  words  "  and 
whereas  "  to  the  end  of  the  Act. 

***** 

In  the  title  and  in  the  preamble, 
the  words  "  and  the  Indian 
Limitation  Act,  1877,"  and  of 
s.  66  so  much  as  has  not  been 
repealed. 

Tn  the  title  and   in  the  preamble, 
the  words   "  the  Indian   Limita- 
tion Act,  1877,"  and  s.  1. 
*  *  *  *  * 

So  much  of  s.  47  and  the  First 
Schedule  as  relates  to  the  Indian 
Limitation  Act,  1877. 

Tlio  whole. 


1  Supra,  pp.  48,   t<),  50,  51,  53,  452j 
453,  651. 

2  Ibid. 


Ibid. 

Supra,  pp.  453,  651. 

Supra,  pp.  7.  12,  44,  452. 
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APPENDIX   V. 


The  Specific  Relief  Act,  1877  (I  of  1877), 1 
Sections  3,  5  (c),  6  and  52-57. 

Passed  by  the  Governor-General   of  India   in   Council. 

Received  the  assent  of  the  Governor -General  on  the  1th  February,  1877.] 


PAET    I. 
Preliminary. 


3.  In  this  Act,  unless  there  he  something  repugnant  in  the  subject  or 
context,  '"  obligation  "  includes  every  duty  enforceable  by  law. 

">.  Specific  relief  is  given. 

*  $  *  $  $  #  ♦ 

(r)  by   preventing  a  party  from   doing  that   which   he  is  under  an 

obligal  ion  not  to  do. 

******* 

(i.  Specific  relief  granted  under  clause  (c)  of  Section  5  is  colled  preventive 
relief. 


PAET   II. 
()k  Preventive  Relief. 

Chapter  IX.     Of  Injunctions  Generally. 

it.   •  i, live  52.  Preventive   relief  is  granted   at    the  discretion   of  the  Court    by 

'■i'i'n'i.'i'i'"  injunction,  temporary  or  perpetual.2 

1  Supra,  pp.    Mi.    is.  49,  50,  .".l.  .">:!,       640. 
196,  198,  153,  623,  026  el  seq.    637.638,  B  Supra,  pp.  616,  626  et  aeq. 
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53.  Temporary  injunctions  are  such  as  are  to  continue  until  a  specified  Appendix  V 
time,  or  until  the  further  order  of  the  Court.     They  may  be  granted  al  any  Tenroorarv 
period  of  a  suit,  and  are  regulated  by  the  Code  of  Civil  Procedure.1  injunctions. 

A  perpetual  injunction  can  only  be  granted  by  the  decree  made  at  the  Perpetual 

hearing  and  upon  the  merits  of  the  suit;    the  defendant  is  thereby  per-  "junctions. 
petually  enjoined  from  the  assertion  of  a  right,  or  from  the  commission  of 
an  act,  which  would  be  contrary  to  the  rights  of  the  plaintiff." 


Chapter  X. — Of  Perpetual  Injunctions. 

54. 3  Subject  to  the  other  provisions  contained  in,  or  referred  to  by,  this  Perpetual 
Chapter,  a  perpetual  injunction  4  may  be  granted  to  prevent  the  breach  of  whenCgranted. 
an  obligation  existing  in  favour  of  the  applicant,  whether  expressly  or  by 
implication. 

When  such  obligation  arises  from  contract,  the  Court  shall  be  guided 
by  the  rules  and  provisions  contained  in  Chapter  II  of  this  Act. 

When  the  defendant  invades  or  threatens  5  to  invade  the  plaintiff's 
right  to,  or  enjoyment  of,  property,  the  Court  may  grant  a  perpetual 
injunction  in  the  following  cases  °  (namely)  : — • 

(a)  where  the  defendant  is  trustee  of  the  property  for  the  plaintiff  ; 

(b)  where  there  exists  no  standard  for  ascertaining  the  actual  damage 

caused,  or  likely  to  be  caused,  by  the  invasion  ;  7 
(r)  where  the  invasion  is  such  that  pecuniary  compensation  would  not 
afford  adequate  relief  ;  8 

(d)  where  it  is  probable  that  pecuniary  compensation  cannot  be  got  for 

the  invasion  ;  9 

(e)  where  the  injunction  is  necessary  to  prevent  a  multiplicity  of  judicial 

proceedings.10 

Explanation. — For  the  purpose  of  this  section  a  trade-mark  is  property. 

Illustrations. 

(h)  In  the  course  ofA's  employment  as  a  vakil,  certain  papers  belonging  to 
his  client,  B,  come  into  his  possession.  A  threatens  to  make  these  papi \rs 
public,  or  to  communicate  //air  contents  to  a  stranger.  B  may  sut  fur  an 
injunction  to  restrain  A  from  so  doing.11 

(i)  A  is  B's  medical  ad  riser.  He  demands  money  of  B  which  B  declines 
to  pay.  A  then  threatens  to  make  known  the  effect  of  B's  communications  to 
him  as  a  patient.  This  is  contrary  lo  A's  duty,  and  B  may  sue  for  an  injunc- 
tion to  restrain  him  from  so  doing.12 

1  Now  Act  V  of  190S,  repealing  Ail  <*  Supra,  pp.  627,  628,  631,  632.  As 
XIV  of  L882,  see  App.  X  and  supra,  to  meaning  of  "adequate  relief,"  sec 
p.  616.  pp.  018,  628,  629. 

2  Si< />r<t,  p.  626.  9    Si i jira,  pp.  627.  631,  632. 

:!  Supra,  p.  613.  ™  Supra,j>p.  19s,  262,  263,  299,  627, 

4  Supra,  pp.  627  et  •<  /.  630. 

5  Supra,  pp.  627.  631.  X1  Supra,  p.  63S. 

6  Supra,  p.  627.  12  Ibid, 

7  Supra,  pp.  627,  638. 
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Appendix  v.  0)  A,  the  owner  of  two  adjoining  houses,  lets  om  to  B  and  afterwards  lets 

tin  oth  r  to  i '.  A  and  < '  begin  to  make  such  altt  ration*  in  the  house  let  to  C  as 
will  jut  w  nt  the  comfortable  t  njoyment  of  the  houst  lei  to  II.  B  may  sue  for  an 
injunction  to  restrain  them  from  so  doing.1 

(p)  The  inhabitants  of  a  village  claim  a  right  of  way  over  A\s  land.  In  a 
suit  against  several  of  them,  A  obtains  a  declaratory  decree  that  his  land  is 
subject  to  no  such  right.  Afterwards  each  of  the  other  villagers  sues  A  for 
obstructing  his  all  ged  rigid  of  way  over  the  land.  A  may  sue  for  an  injunction 
to  n  strain  them. 

*  *  *  *  *  * 

* 

(r)  A  and  B  are  in  possession  of  contiguous  lands  and  of  the  wines  under- 
neath them.  A  works  his  mine  so  as  to  extend  under  B's  mine  and  threatens 
to  remove  certain  pillars  which  help  to  support  IV s  mine.  B  may  sue  for  an 
i  n junction  to  restrain  him  from  so  doing.'1 

(s)  A  rings  bells  or  makes  some  other  unnecessary  noise  so  near  a  house  as 
to  interfert  materially  and  unreasonably  with  the  physical  comfort  of  the 
occupier,  B.  B  may  sue  for  an  injunction  restraining  A  from  making  the 
noise.3 

(/)  A  'pollutes  the,  air  with  smoke  so  as  to  interfere  materially  with  the 
physical  comfort  of  B  and  ('.  who  carry  cm  business  in  a  neighbouring  house. 
I;  mid  ('  may  sue  for  an  injunction  to  restrain  the  pollution  A 

Mandatory  ^5.  When,  to  prevent  the  breach  of  an  obligation,  it  is  necessary  to 

injunctions.        compel  the  performance  of  certain  acts  which  the  Court  is  capable  of 

enforcing,  the  Court  may  in  its  discretion  grant  an  injunction  to  prevent  the 

breach  complained  of,  and  also  to  compel  performance  of  the  requisite 

acts.5 


ifijuii  i 

in  pd 


Illustrations. 

(a)  .1,  by  n<  w  buildings,  obstructs  lights  to  the  access  and  use  of  which  B 
has  acquired  a  rigid  under  the  Indian  Limitation  Act,6  Part  IV.  B  may 
obtain  an  injunction,  not  only  to  restrain  A  from  going  on  with  the  buildings, 
but  a/so  to  pull  down  so  much  of  them  as  obstruct  B's  tights." 

(/>)  A  builds  a  house  with  eaves  'projecting  over  B's  land.  B  may  sue  for 
an  injunction  to  pull  down  so  much  of  the  cans  as  so  project." 

56."  An  injunction  cannot  be  granted — 

(a)  to  stay  a  judicial  proceeding  pending  at  the  institution  of  the  suit 

in  w  hich  t  lie  injunction  is  sought,  unless  such  restraint  is  necessary 

to  prevenl  a  multiplicity  of  proceedings;  10 
(ti)  to  stay  proceedings  in  a  Courl  not  subordinate  to  that  from  which 

t  he  injunction  is  sought  ; 


a,  pp.  :'.  is  ,  i    , ■./_ 
two,  pp,  303,  304,  630,  831. 
"/"•'•  pp.   I  9  I .  !  95. 
'   Ibid 
•  Supra,  pp.  01  l.  0  '7.  632  et    eq. 

\.  i   l  \  of  100S     ..        10  i  1 1 


and  (2)  of  that   Act,   ^pp.  IV. 
7  Su/iru.  pp.  63fl,  636. 
a  Ibid. 

II  Supra,  p   tiL'7. 

III  Supra,  p.  630. 


(   cm   ) 

(<•)  to  restrain  persons  from  applying  to  any  legislative  body;  Appendix  V. 

(il)  to  interfere  with  the  public  duties  of  any  department  of  the  ( fovern- 
rnent  of  India  or  the  Local  Government,  or  with  the  sovereign 

acts  of  a  Foreign  Government ; 

(r)  to  stay  proceedings  in  any  criminal  matter  ; 

(/)  to  prevent  the  breach  of  a  contract  the  performance  of  which 
would  not  be  specifically  enforced  ; 

((/)  to  prevent,  on  the  ground  of  nuisance,  an  act  of  which  it  is  not 
reasonably  clear  that  it  will  be  a  nuisance  ;  l 

(Ii)  to  prevent  a  continuing  breach  in  which  the  applicant  has  ac- 
quiesced ;  2 

(i)  when  equally  efficacious  relief  can  certainly  be  obtained  by  any 
other  usual  mode  of  proceeding,  except  in  case  of  breach  of  trust ; 

(j)  when  the  conduct  of  the  applicant  or  his  agents  has  been  such  as  to 
disentitle  him  to  the  assistance  of  the  Court ;  3 

(k)  where  the  applicant  has  no  personal  interest  in  the  matter. 

57.4  Notwithstanding  section  50,  clause  (/),  where  a  contract  comprises  injunction 
an  affirmative  agreement  to  do  a  certain  act,  coupled  with  a  negative  agree-  to  perform 
ment,  expressed  or  implied,  not  to  do  a  certain  act,  the  circumstance  that  agreement. 
the  Court  is   unable   to   compel   specific   performance   of  the   affirmative 
agreement  shall  not  preclude  it  from  granting  an  injunction  to  perform  the 
negative  agreement ;  provided  that  the  applicant  has  not  failed  to  perform 
the  contract  so  far  as  it  is  binding  on  him. 


1  Supra,  p.  631.  3  Supra,  pp.  C.TO,  636. 

2  Supra,  p.  636.  4  Supra,  p.  627. 
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APPENDIX   VI. 


What  may  he 
transferred. 


Operation  of 
transfer. 


Transfer  )>y 
anaui  hoi  i->-'i 
person  who 

i  iiently 
acqulri    Into  1 1 
in  pri  >p 
1 1  hi  1. 1  red. 


Transfer  of  Property  Act.  1882  (IV  of  1882), 1 
Sections  6  (c),  8  and  43. 

Passed  by  the  Governor-General    of  India   in   Council. 

[Received  the  assent  of  the  Governor-General  on  the  11th  February,  1882.] 


6.  Property   of   any   kind   may   be   transferred,   except  as   otherwise 
provided  by  this  Act  or  by  any  other  law  for  the  time  being  in  force  : 

(r)  An  easement  cannot  be  transferred  apart  from  the  dominant  heritage.* 

******* 
8.  Unless  a  different  intention  is  expressed  or  necessarily  implied,3  a 
transfer  of  property  passes  forthwith  to  the  transferee  all  the  interest 
which  the  transferor  is  then  capable  of  passing  in  the  property,  and  in  the 
legal  incidents  thereof.4 

Such   incidents  include,   where  the  property  is  land,   the  easements 
annexed  thereto.5 

******* 

And  where  the  property  is  a  house  the  easements  annexed  thereto.6 

******* 
43.  Where  a  person   erroneously   represents  that  he  is  authorised   to 
transfer   certain    immoveable   property,   and    professes   to   transfer  such 
property  for  consideration,  such  transfer  shall,  at  the  option  of  the  trans- 
B<  feree,  operate  on  any  interest  which  the  transferor  may  acquire  in  such 
property,  at  any  time  dining  which  the  contract  of  the  transfer  subsists.7 
Nothing  in  this  section  shall  impair  the  right  of  transferees  in  good 
faith  for  consideration  without  notice  of  the  existence  of  the  said  option. 


1  Supra,  pp.  9,  Mi.  19,  53. 
-  Supra,  pp.  16,  49,  63. 
:|  Supra,  |>.  •'!!  2. 
*  Supra,  |)|>.  •'!! 2  1 1  aeq.,  \\'M. 
ra    pp.   Lfl    19,  312,  337. 


•••  Ibid. 

7  Supra,  p.  319,  f«>r  the  application 
of  t  In'  same  principle  to  i  he  case  of  an 
casement . 
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Preliminary. 


Sections. 
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Appendix  VII.  Chapter  III. — The  Incidents  of  Easements. 
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Incidents  of  customary  easements. 
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22.  Exercise  of  easement. 
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23.  Right  to  alter  mode  of  enjoyment. 

24.  Right  to  do  acts  to  secure  enjoyment. 
Accessory  rights. 

25.  Liability  for  expenses  necessary  for  preservation  of  easement. 

26.  Liability  for  damage  from  want  of  repair. 

27.  Servient  owner  not  bound  to  do  anything. 

28.  Extent  of  easements. 
Easement  of  necessity. 
Other  easements — ■ 

(a)  right  of  way  ; 

(b)  right  to  light  or  air  acquired  by  grant ; 

(c)  prescriptive  right  to  light  or  air  ; 

(d)  prescriptive  right  to  pollute  air  and  water  ; 

(e)  other  prescriptive  rights. 

29.  Increase  of  easement. 

30.  Partition  of  dominant  heritage. 

31.  Obstruction  in  case  of  excessive  user. 


Chapter  IV. — The  Disturbance  of  Easements. 

32.  Right  to  enjoyment  without  disturbance. 

33.  Suit  for  disturbance  of  casement. 

34.  When  cause  of  action  arises  for  removal  of  support. 

35.  Injunction  to  restrain  disturbance. 

36.  Abatement  of  obstruction  of  easement. 


Chapter  V. —  The  Extinction,  Suspension  and  Revival  of  Easements. 

37.  Extinction  by  dissolution  of  right  of  servient  owner. 

38.  Extinction  by  release. 

39.  Extinction  by  revocation. 

40.  Extinction  on  expiration  of  limited  period  or  happening  of  dis- 

;-iiK  ing  condition. 
[41.  Extinction  on  termination  of  necessity. 
12.    Extinction  of  useless  easement. 

I!!.   Extinction  by  permanent  change  in  dominant  heritage. 
I  1.    Extinction  on  permanent  alteration  of  servient  heritage  by  superior 

lone. 

i.i.   Extinction  by  destruction  of  either  heritage. 
46.   Extinction  by  unity  of  ownership. 
•17.  Extinction  by  non-enjoyment. 


(     703     ) 

Sections.  Appendix  mi. 

48.  Extinction  of  accessory  rights. 

49.  Suspension  of  casement. 

50.  Servient  owner  nut  entitled  to  require  continuance. 
Compensation  for  damage  caused  by  extinguishment. 

51.  Revival  of  casements. 


Chapter  VI. — Licenses. 

52.  "  License  "  denned. 

53.  Who  may  grant  license. 

54.  Grant  may  be  express  or  implied. 

55.  Accessory  licenses  annexed  by  law. 

56.  License  when  transferable. 

57.  Grantor's  duty  to  disclose  defects. 

58.  Grantor's  duty  not  to  render  property  unsafe. 

59.  Grantor's  transferee  not  bound  by  license. 

60.  License  when  revocable. 

61.  Revocation  express  or  implied. 

62.  License  when  deemed  revoked, 

63.  Licensee's  rights  on  revocation. 

64.  Licensee's  rights  on  eviction. 


Act  No.  V  of  1882.1 

(As   AMENDED  BY  ACT   XII   OF   1891). 

Passed  by  the  Governor-General  of  India   in    Council. 

[Received  the  assent  of  the  Governor-General  on  the  \lth  February,  1882.] 


An  Act  to   define  and   amend   the  law  relating   to   Easements   and 

Licenses. 
Whereas  it  is  expedient  to  define  and  amend  the  law  relating  to  Preamble. 
Easements  and  Licenses  :   It  is  hereby  enacted  as  follows  : — ■ 

Preliminary. 

1.  This  Act  may  be  called  "  The  Indian  Easements  Act,  1882  "  :  Short  title. 

It  extends  to  the  territories  respectively  administered  by  the  Governor  of  Local  extent 

1  For     Statement    of    Objects    and  ibid.,  1881,  Supplement,  pp.   687,  766; 

Reasons   of    the    Bill    which    became  and  ibid.,   1882,    Supplement,   p.    172. 

Aot    V  of  1882,  see   Gazette   of   India,  The  Act  has  been  extended  under  s.  5 

1880,  Pt.    V,    p.    1!)1;    for    Report   of  of  the  Scheduled  Districts   Act,    L874 

Select  Committee,  see  ibid,,  1SS1,  Pt.  V,  (XIV  of  1874),  to  the  Scheduled  District 

p.  1021;    and  for  proceedings  and  tie-  of  Ajmer-Merwara,  see  Gazette  of  India, 

bates  in  Council  relating  to  the  Bill,  see  1807,  Pt.  11,  p.  1-115. 
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Appendix  VII.  Madid-;  in  Council  and  the  Chief  Commissioners  of  the  Central  Provinces  and 
Coorg  x  ; 

and  it  shall  come  into  force  on  the  first  day  of  July,  1882. 


Commence 
inent. 


Savings. 


2.  Nothing  herein  contained  shall  be  deemed  to  affect  any  law  not  hereby 
expressly  repealed  ;  or  to  derogate  from — 

(a)  any  right  of  the  Government  to  regulate  the  collection,  retention 

and  distribution  of  the  water  of  rivers  and  streams  flowing  in 
natural  channels,  and  of  natural  lakes  and  ponds,  or  of  the  water 
flowing,  collected,  retained  or  distributed  in  or  by  any  channel 
or  other  work  constructed  at  the  public  expense  for  irrigation  ; 

(b)  any  customary  or  other  right  2  (not  being  a  license)  in  or  over 

immoveable  property  which  the  Government,  the  public  or  any 
person  may  possess  irrespective  of  other  immoveable  property  ;  or 

(c)  any  right  acquired,  or  arising  out  of  a  relation  created,  before  this 

Act  comes  into  force. 


Kepeal  of  Act 
XV  of  1877, 
sections  26 
and  27. 


3.  Sections  26  and  27  of  the  Indian  Limitation  Act,  1877,  and  the 
definition  of  "  easement  "  contained  in  that  Act,  are  repealed  in  the  terri- 
tories to  which  this  Act  extends.3  All  references  in  any  Act  or  Regulation 
to  the  said  sections,  or  to  sections  27  and  28  of  Act  No.  IX  of  1871,  shall, 
in  such  territories,  be  read  as  made  to  sections  fifteen  and  sixteen  of  this 
Act. 


Basement  " 
defined. 


Dominanl  am 
i  \  Lent  heri- 
tages and 
owners. 


Chapter  I.— Of  Easements  generally. 

4.  An  easement  is  a  right  which  the  owner  or  occupier  of  certain  land 
possesses,  as  such,  for  the  beneficial  enjoyment  of  that  land,  to  do  and 
continue  to  do  something,  or  to  prevent  and  continue  to  prevent  something 
being  (lone,  in  or  upon,  or  in  respect  of,  certain  other  land  not  his  own.4 

The  land  for  the  beneficial  enjoyment  of  which  the  right  exists  is  called 
the  dominant  heritage,  and  the  owner  or  occupier  thereof  the  dominant 
owner;  the  land  on  which  the  liability  is  imposed  is  called  the  servient 
heritage,  and  the  owner  or  occupier  thereof  the  servient  owner.5 

Explanation.     In    the    first   and   second   clauses    of    this   section,    the 

expression  "  land     includes  also  things  permanently  attached  to  the  earth  : 

the  exprei  Jion  "  beneficial  enjoymenl  "  includes  also  possible  convenience, 

i,  mote  advantage,  and  even  a  mere  amenity  '; ;  and  the  expression  "  to  do 

.,,,;.  thing      includes  removal  and  appropriation  by  the  dominant  owner, 


i  'III,    \,  i    ■  i    e   ti  nded  to  the  tem- 
pi   |i.  <  i  Lvelj  admini  iten  'I  bj  I  he 
,,,,  i  i  Bombaj  in  ( louncil  and  the 
!  ,ii  -ii   aanl  -<  lovernor  of  I  he   N.-W.    P. 

and    <  Ihii  I    I  lomrai  - r  of   Oudh   by 

Ad  VIII  ol   i  -''i      upra,  pp.  7,   1 1,  18, 

I      •    \|i|'.  XI.      \b  to  thi     cope 

plii  ii  i  hi  <ii  the  I .  E,  Ail ,  1 882, 
.     upra,  pp    7.    16,   17,  50,   L03,   L06, 


248,  323     153,    168,  569,  649. 
-  Supra,  p.  209. 

3  Suj  in,  pp.  7,  I _'.  13. 

4  Supra,  pp.  7,  61,  2]  3,  252,  317,  l"i  2, 
601,   660,   <i|;:'.   668. 

■■  Supra,     pp.     •"•.     56.     As     to     the 
pj  i     [on      "  beneficial     enjoj  tn<  nt," 
.  .  i  supra,  p.  58. 
0  Supra,  1 1.  8. 
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for  the  beneficial  enjoyment  of  the  dominant  heritage,  of  any  part  of  the   Appendix  wit. 

soil  of  the  servient  heritage  or  anything  growing  or  subsisting  thereon.1 

Illustrations. 

(a)  A,  as  the  owner  of  a  certain  house,  has  a  right  of  way  thither  over  his 
neighbour  B's  land  for  purposes  connected  with  the  beneficial  enjoyment  of  the 
house.     This  is  an  <  asenu  ut.'1 

{!>)  A,  as  the  owner  of  a  certain  house,  has  the  right  to  go  on  his  neighbour 
lis  land,  and  to  take  water  for  the  purposes  of  his  household  out  of  a  spring 
then  in.     This  is  an  easement.8 

(c)  A,  as  the  owner  of  a  certain  house,  has  the  rigid  to  conduct  water  from 
lis  stream  to  supply  the  fountains  in  the  garden  attached  to  the  house.  This 
is  an  easement.1 

((/)  A,  as  the  owner  of  a  certain  house  and  farm,  has  the  right  to  graze  a 
certain  number  of  his  own  cattle  on  B^s  field,  or  to  take,  for  the  purpose  of  being 
used  in  the  house,  by  himself,  his  family,  guests,  lodgers  and  servants,  water  or 
fish  out  of  Crs  tank,  or  timber  out  of  D's  wood,  or  to  use,  for  the  purpose  of 
manuring  his  laud,  the  leaves  which  have  fallen  from  the  trees  on  E"s  land. 
These  are  casements.5 

(e)  A  dedicates  to  the  public  the  right  to  occupy  the  surface  of  certain  land  for 
the  purpose  of  passing  ami  re-passing.     This  right  is  not  an  casement.^ 

(f)  A  is  bound  to  cleanse  a  watercourse  running  through  his  laud  and  keep 
it  free  from  obstruction  for  the  benefit  ofB,  a  lower  riparian  owner.  This  is  not 
an  easement.7 

5.   Easements8  are  either  continuous  or  discontinuous,9  apparent  or  Continuous  and 
,  ,  n  'ix  discontinuous, 

non-apparent. 1  °  apparent  and 

A  continuous  easement  is  one  whose  enjoyment  is,  or  may  be,  continual  non-apparent 
.,,,,,  *  11  easements, 

without  the  act  of  man.11 

A  discontinuous  easement  is  one  that  needs  the  act  of  man  for  its 
enjoyment.12 

An  apparent  easement  is  one  the  existence  of  which  is  shown  by  some 
permanent  sign  which,  upon  careful  inspection  by  a  competent  person, 
would  be  visible  to  him.13 

A  non-apparent  easement  is  one  that  has  no  such  sign. u 

Illustrations. 

(a)  A  right  annexed  15  to  B's  house  to  receive  light  by  the  windows  without 
obstruction  by  his  neighbour  A.     This  is  a  continuous  easement.™ 


1  Supra,  pp.  6,  207,  225,  231. 

2  Supra,  pp.  4,  102. 

3  Supra,  pp.  6,  132. 

4  Supra,  p.  132. 

5  Supra,  pp.  4,  220,  225. 

6  Supra,  pp.  29,  233. 

7  Supra,  pp.  278,  270,  280. 

8  Supra,  pp.  314,  315. 

P.E. 


9  Supra,  pp.  16,  314,  315. 

10  Supra,  pp.  16,  17,  314,  315. 

11  Supra,  pp.  16,  60,  210,  315. 

12  Supra,  pp.  16,  102. 

13  Supra,  pp.  16,  17,  315,  373,  374. 

14  Supra,  pp.  17,  210. 
13  Supra,  p.  314. 

16  Supra,  pp.  17,  60,  314. 
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Appendix  Vll         {b)  .1   right  of  tea//  annexed  x  lu  A's  house  over  lis  laud.     'Litis  is  a 
discont in  no u s  <  ase ment.2 

(c)  Rights  annexed  3  to  A's  hind  lu  lend  water  l/tilla  r  across  Us  land  by  an 
aqueduct  and  lu  draw  off  water  thence  by  a  drain.  The  drain  would  be  dis- 
covered upon  careful  inspection  by  a  person  conversant  with  such  mailers. 
These  arc  appdrt  id  <  asi  ments.4 

(d)  A  right  annexed  5  to  A's  house  to  prevent  B  from  building  on  his  own 
land.     This  is  a  non-apparent  casement.6 

6.  An  casement  may  be  permanent,  or  for  a.  term  of  years  or  other 
limited  period,7  or  subject  to  periodical  interruption,  or  exercisable  only 
at  a  certain  place,  or  at  certain  times,  or  between  certain  hours,  or  for  a 
particular  purpose,  or  on  condition  that  it  shall  commence  or  become  void 
or  voidable  on  the  happening  of  a  specified  event  or  the  performance  or 
non-performance  of  a  specified  act.8 

7.  Easements  are  restrictions  of  one  or  other  of  the  following  lights, 
(namely)  : — 

(a)  The  exclusive  right  of  every  owner  of  immoveable  property  (subject 
to  any  law  for  the  time  being  in  force)  to  enjoy  and  dispose  of  the  same 
and  all  products  thereof  and  accessions  thereto.9 

(b)  The  right  of  every  owner  of  immoveable  property  (subject  to  any 
law  for  the  time  being  in  force)  to  enjoy  without  disturbance  by  another 
the  natural  advantages  arising  from  its  situation.10 

Illustrations  of  the  Rights  above  referred  to. 

(a)  The  exclusive  right  of  every  owner  of  land  in  a  town  to  build  on  such 
land,  subject  to  any  municipal  law  for  the  Una  being  in  force.11 

(b)  The  right  of  every  owner  of  land  that  the  air  passing  thereto  shall  not  be 
unreasonably  polluted  by  other  persons.1'1 

(c)  The  rigid  of  every  owner  of  a  house  that  his  physical  coin  furl  shall  nut 
be  interfered  with  materially  and  unreasonably  by  noise  or  vibration  caused  by 
any  other  person.13 

(d)  The  right  of  every  owner  of  laud  to  so  much  light  and  air  as  pass 
vertically  tin  re  to.1* 

(e)  The  right  oj'evt  ry  owner  of  land  thai  such  land,  in  its  natural  condition, 
shall  have  the  support  nalurally  rendered  by  the  subjacent  soil  of  another 
i>t  reon.ls 

Explanation.— -Land  is  in  its  natural  condition  when  it  is  not  excavated 


Easement  for 
limited  time  or 
on  condition. 


Basements 

restrictive  of 
certain  rights. 
Exclusive  right 
to  enjoy. 


Hlghts  to 
advantages 
arising  from 

situation. 


1  Supra,  p.  .'fir>. 

2  Supra,  p.  17. 

y  Sit  I'm,  p.  :;  i :,. 

*  Supra,  pp.  316,  :ii:>,  :i7J. 

0  Supra,  p.  •'!  I  l. 

8  Supra,  p.  210. 

■  'Tin     would   ■••  em    bo   applj lj 

i '.  easements  or<  al ed   bj    acl  ual   grant 

reemenl    and   nol    i o  pre  icripl  \\  >■ 

easements,  «ei    per  Abdar    Rahim,  J., 

in    Koyyammu   v,   Kuttianvmoo   (1010), 


J.  1>.   R.  -12   Nad.    567,  but  see  contra 
per  Phillips,  J.,  in  the  same  case. 

8  Supra,  j>|).  17,  102. 

'•'  Supra,  pp.  2  1.  25,  56,  57. 

10  Supra,  pp.  2  1,  25,  56,  57,  69,  L04, 
lnii.  Ki7,  192,  L94,  266,  289  et  seq. 

11  Supra,  pp   57,  69. 

18  Supra,  pp.  57,  192,  I'M,  265 
1:1  Supra,  pp.  57,  L92,  194. 
11  Supra,  pp.  2  1,  57,  263. 
'•''  Supra,  pp.  2  1,  57,  L69,  304. 
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and  not  subjected  to  artificial  pressure;    and  the  "subjacent  and  adjacent  Appendix VI] 
soil  "  mentioned  in  this  illustration  means  such  soil  only  as  in  its  natural 
condition  would  support  the  dominant  heritage  in  its  natural  condition.1 

(,/')  Tlte  right  of  every  owner  of  land  that,  within  his  own  limits,  the  watt  r 
which  naturally  passes  ur  percolates  by,  over  or  through  his  land  shall  not, 
before  so  passing  or  percolating,  be  unreasonably  polluted  by  oilier  persons.* 

(g)  The  right  of  every  turner  of  land  to  collect  and  dispose  within  his  own 
limits  of  all  water  under  the  land  which  does  not  pass  in  a  defined  channel 
and  all  water  on.  its  surface  which  does  not  pass  in  a  defined  channel.3 

{h)  The  right  of  every  owner  of  land  that  the  water  of  every  natural  stream 
which  passes  by,  through  or  over  his  land  in  a  defined  natural  channel  shall  be 
allowed  by  other  persons  to  flow  within  such  owner's  limits  without  interruption 
and  without  material  alteration  in  quantity,  direction,  force  or  temperature  ;  4 
the  right  of  every  owner  of  land  abutting  on  a  natural  lake  or  pond  into  or  out 
of  which  a  natural  stream  flows,  that  the  water  of  such  lake  or  pond,  shall  be 
allowed,  by  other  persons  to  remain  within  such  owner  s  limits  without  material 
alteration  in  quantity  or  temperature.5 

(i)  The  right  of  every  owner  of  upper  land  that  water  naturally  rising  in, 
or  falling  on,  such  land,  and  not  passing  in  defined  channels,  shall  be  allowed 
by  the  owner  of  adjacent  lower  land  to  run  naturally  thereto.6 

(j  )  The  right  of  every  owner  of  laud  abutting  on  a  natural  stream,  lake  or 
pond  to  use  and  consume  its  water  for  drinking,  household  purposes  and  wal<  r- 
ing  his  cattle  and  sheep  ;  and  the  right  of  every  such  owner  to  use  and  consume 
the  water  for  irrigating  such  land,  and  for  the  'purposes  of  any  manufactory 
situate  thereon,  provided  that  he  docs  not  thereby  cause  material  injury  to 
other  like  owners.1 

Explanation. — A  natural  stream  is  a  stream,  whether  permanent  or  inter- 
mittent, tidal  or  titleless,  on  the  surface  of  land  or  underground,  which  flows  by 
the  operation  of  nature  only  and  in  a  natural  and  known  course.8 


Chapter  II. — The  Imposition,  Acquisition  and  Transfer  of  Easements. 

8.  An  easement  may  be  imposed  by  any  one  in  the  circumstances,  and  who  may  im- 
to  the  extent,  in  and  to  which  he  may  transfer  his  interest  in  the  heritage  pose  easements 
on  which  the  liability  is  to  be  imposed.9 

Illustrations. 

(a)  A  is  tenant  of  B^s  laud  under  a  lease  for  an  unexpired  term  of  twenty 
years,  and  has  power  to  transfer  his  interest  under  the  lease.  A  may  impose 
an  casement  on  the  land  to  continue  daring  the  time  that  the  lease  exists  or  for 
any  shorter  ])eriod.10 

(b)  A  is  tenant  for  his  life  of  certain  laud  with  remainder  to  B  absolutely. 


1  Supra,  pp.  301,  306.  b  Supra,  pp.  57,  121,  135,  293. 

-  Supra,  pp.  57,  133,  192,  194,  289.  7  Supra,  pp.  57,  274,  279,  281,  286. 

3  Supra,  pp.  57,  292.  s  Supra,  p.  JO'.). 

4  Supra,  pp.  24,  57,  100,  107,  268i  u  Supra,  pp.  18,  19,  312,  588. 

s  Supra,  pp.  57,  200.  lu  Supra,  pp.  317,  5S8. 
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Appendix  vii.  A  cannot,  unless  with  Bs  consent,  impose  an  easement  thereon  which  will 
continue  after  the  determination  of  his  life-interest?- 

(<•)  A,  B  and  G  arc  co-owners  of  certain,  land.     A  cannot,  without  the 
consent  of  B  and  C,  impose  an  casement  on  the  land  or  on  any  part  thereof. 

(d)  A  and  B  are  lessees  of  the  same  lessor,  A  of  a  field  Xfor  a  term  of  five 
years,  and  B  of  afield  Y  for  a  term  of  ten  years.     A's  interest  undi  r  his  leas*  i 
transferable  ;  B's  is  not.     A  may  impose  on  X,  in  favour  of  B,  a  right  of  way 
terminable  with  A's  lease.2 


Servient 
owners. 


Lessor  and 
mortgagor. 


9.  Subject  to  the  provisions  of  section  eight,  a  servient  owner  may 
impose  on  the  servient  heritage  any  easement  that  does  not  lessen  the 
utility  of  the  existing  easement.  But  he  cannot,  without  the  consent  of 
the  dominant  owner,  impose  an  easement  on  the  servient  heritage  which 
would  lessen  such  utility.3 

Illustrations, 

(a)  A  1ms,  in  respect  of  his  mill,  a  right  to  the  uninterrupted  flow  thereto, 
from  sunrise  to  noon,  of  the  water  of  B's  stream.  B  may  grant  to  C  the  rigid  to 
divert  the  water  of  the  stream  from  noon  to  sunset :  provided  that  A's  supply  is 
not  thereby  diminished.'1 

(b)  A  has,  in  respect  of  his  house,  a  right  of  way  over  B's  land.  J!  may 
grant  to  C,  as  the  owner  of  a  neighbouring  farm,  the  rigid  to  feed  his  cattle  on 
the  grass  growing  on  the  way  :  provided  that  A's  right  of  way  is  not  thereby 
obstructed.5 

10.  (Subject  to  the  provisions  of  section  eight,  a  lessor  may  impose,  on 
the  property  leased,  any  easement  that  does  not  derogate  from  the  rights 
of  the  lessee  as  such,  and  a  mortgagor  may  impose,  on  the  property  mort- 
gaged, any  easement  that  does  not  render  the  security  insufficient.  But 
a  lessor  or  mortgagor  eamiot,  without  the  consent  of  the  lessee  or  mortgagee, 
impose  any  other  easement  on  such  property,  unless  it  be  to  take  effect 
on  the  termination  of  the  lease  or  the  redemption  of  the  mortgage.6 

Explanation. — A  security  is  insufficient  within  the  meaning  of  this  section 
unless  the  value  of  the  mortgaged  property  exceeds  by  one-third,  or,  if  con- 
sisting of  buildings,  exceeds  by  one-half,  the  amount  for  the  time  being  due 
on  the  mortgage. 

11.  No  lessee  or  other  person  having  a  derivative  interest  may  impose 
on  tin  property  held  by  him  as  such  an  easement  to  take  effect  after  the 
expiration  of  his  own  interest,  or  in  derogation  of  the  right  of  the  lessor  or 
the  superior  proprietor.7 

Whoi  12.  An  easement  may  be  acquired  by  the  owner  of  the  immoveable 

',,', '',','," '  property  for  the  beneficial  enjoyment  of  which  the  right  is  created,  or  on  his 

behalf,  bj  any  person  in  possession  of  the  same.8 


i      ee. 


1  .  'upra,  p.  6 
-  Ibid. 

:i  Supra,  pp.  1 8,  1 0. 
ra    p    1 9, 


;'  Ibid, 

'•  Supra,  pp.  •'!!  7.  588. 

7  Supra,  p.  it  17. 

:'  Supra,  |'|).  3 1 7.  I  13, 
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One  of  two  or  more  co-owners  of  immoveable  property  may,  as  such,  Appendix  vn. 
with  or  without  the  consent  of  the  other  or  others,  acquire  an  easement 
for  the  beneficial  enjoyment  of  such  property.1 

No  lessee  of  immoveable  property  can  acquire,  for  the  beneficial  enjoy- 
ment of  other  immoveable  property  of  his  own,  an  easement  in  or  over  the 
property  comprised  in  his  lease.2 

13    Where  one  person  transfers  or  bequeaths  immoveable  property  to  Easementsof 
.       .,  L  x  necessity  ana 

another,'1 —  gutm-easements . 

(a)  if  an  casement  in  other  immoveable  property  of  the  transferor  or 
testator  is  necessary  for  enjoying  the  subject  of  the  transfer  or  bequest,  the 
transferee  or  legatee  shall  be  entitled  to  such  easement :  4  or 

(b)  if  such  an  easement  is  apparent  and  continuous  and  necessary  for 
enjoying  the  said  subject  as  it  was  enjoyed  when  the  transfer  or  bequest 
took  effect,  the  transferee  or  legatee  shall,  unless  a  different  intention  is 
expressed  or  necessarily  implied,  be  entitled  to  such  easement ;  5 

(c)  if  an  easement  in  the  subject  of  the  transfer  or  bequest  is  necessary 
for  enjoying  other  immoveable  property  of  the  transferor  or  testator,  the 
transferor  or  the  legal  representative  of  the  testator  shall  be  entitled  to  such 
easement  ;  6  or 

(d)  if  such  an  easement  is  apparent  and  continuous  and  necessary  for 
enjoying  the  said  property  as  it  was  enjoyed  when  the  transfer  or  bequest 
took  effect,  the  transferor,  or  the  legal  representative  of  the  testator,  shall, 
unless  a  different  intention  is  expressed  or  necessarily  implied,  be  entitled 
to  such  easement. 7 

Where  a  partition  is  made  of  the  joint  property  of  several  persons, — 

(e)  if  an  easement  over  the  share  of  one  of  them  is  necessary  for  enjoy- 
ing the  share  of  another  of  them,  the  latter  shall  be  entitled  to  such 
easement,8  or 

(/)  if  such  an  easement  is  apparent  and  continuous  and  necessary  for 
enjoying  the  share  of  the  latter  as  it  was  enjoyed  when  the  partition  took 
effect,  he  shall,  unless  a  different  intention  is  expressed  or  necessarily 
implied,  be  entitled  to  such  easement.9 

The  easements  mentioned  in  this  section,  clauses  (a),  (c)  and  (e)\  are 
called  easements  of  necessity.10 

Where  immoveable  property  passes  by  operation  of  law,  the  persons 
from  and  to  whom  it  so  passes  are,  for  the  purpose  of  this  section,  to  be 
deemed,  respectively,  the  transferor  and  transferee. 

Illustrations. 

(a)  A  sells  B  a  field  then  used  for  agricultural  purposes  only.  It  is  inacces- 
sible except  by  passing  over  A's  adjoining  land  or  by  trespassing  on  the  land  of 

1  Supra,  p.  317.  348,  351,  355,  357,  35S,  359. 

2  Supra,  pp.  318,  457.  G  Supra,  pp.  21,  339. 

3  See  I  In'  comments  on  this  section,  7  Supra,  pp.  23,  315,  381  ct  seq. 
supra,  pp.  314,  315,  31(i.                                    »  Supra,  pp.  21,  339. 

4  Supra,  pp.  21,  339.  •  9  Supra,  pp.  23,  315,  393. 

5  Supra,  pp.   22,   23,   314,   315,   317.  ln  Supra,  pp.  21,  339. 
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Appendix  VII.  a  Granger.     B  is  entitled  to  a  right  of  way,  for  agricultural  purposes  only,  over 

A's  adjoining  land  to  the  field  sold.1 

(b)  A,  the  owner  of  two  fields,  sells  one  to  B,  and  retains  the  other.  The 
field  retained  was  at  the  date  of  the  sale  used  for  agricultural  purposes  only 
and  is  inaccessible  except  by  passing  over  the  field  sold  to  B.  A  is  entitled 
to  a  right  of  way,  for  agricultural  purposes  only,  over  B's  field  to  the  field 
retained.2 

(e)  A  sell*  B  a  house  with  windows  overlooking  A's  laud,  which  A  retains. 
The  light  which  2>asscs  over  A's  land  to  the  windows  is  necessary  for  enjoying 
the,  house  as  it  was  enjoyed  when  the  sale  took  effect.  B  is  entitled  to  tin  light, 
and  A  cannot  afterwards  obstruct  it  by  building  on  his  land.3 

(d)  A  sells  B  a  house,  with  windows  overlooking  A's  land.  The  light 
passing  over  A's  land  to  the  windows  is  necessary  for  enjoying  the  house  as  it 
tvas  enjoyed  when  the  sale  took  effect.  Afterwards  A  sells  the  land  to  G.  Here 
C  cannot  obstruct  the  light  by  building  on  Hie  land,  for  he  takes  it  subject  to 
the  burdens  to  which  it  was  subject  in  A's  hands.* 

(e)  A  is  the  owner  of  a  house  and,  adjoining  land.  The  house  has  windows 
overlooking  the  land.  A  simidtaneously  sells  the  house  to  B  and  the  land 
to  C.  The  light  passing  over  the  land  is  necessary  for  enjoying  the  house  as 
it  was  enjoyed  ivhen  the  sale  look  effect.  Here  A  impliedly  grants  B  a  right 
to  the  light,  and  C  takes  the  land  subject  to  the  restriction  that  he  may  not  build 
so  as  to  obstruct  such  light.6 

(f)  A  is  the  owner  of  a  house  and  adjoining  land.  The  house  has  windows 
overlooking  the  land.  A,  retaining  the  house,  sells  the  land  to  B,  without 
i  xpressly  reserving  any  easement.     The.  light  passing  over  the  land  is  necessary 

for  enjoying  the  house  as  it  was  enjoyed  when  the  sede  took  effect.     A  is  entith  d 
In  the  light,  and  B  cannot  build  on  the  land  so  as  to  obstruct  such  light.6 

(g)  A ,  the  owner  of  a  house,  sells  B  a  factory  built  on  adjoining  land.  B  is 
entitled,  as  against  A,  to  pollute  the  air,  when  necessary,  with  smoke  and 
vapours  from  the  factory.1 

(h)  A,  the  owner  of  two  adjoining  houses,  Y  and  Z,  sells  Y  to  B,  and 
ii  tains  Z.  B  is  entitled  to  the  benefit  of  all  the  gutters  and  drains  common  fo 
thr  two  houses  and  necessary  for  enjoying  Y  as  it  was  enjoyed  when  the  sale 
lord:  effect,  and  A  is  entitled  to  the  benefit  of  all  the  gutters  and  drains  common 
to  l/i<  two  houses  and  necessary  for  <  njoying  Z  as  it  was  enjoyed  when  the  sale 
1oe>k  effect* 

(i)  A.  I  In  owner  of  two  adjoining  buildings,  sells  one  to  B.  retaining  the 
other.  I'>  is  entitled  to  a  rigid  to  lateral  support  from  A's  building,  and  A  is 
i  ntitled  to  a  rigid  to  lateral  support  from  B's  building.9 

(j)  A,  ll/i  owner  of  two  adjoining  buildings,  sells  one  to  B  and  the  other 
to  C.  G  is  entitled  to  lateral  support  from  B's  building,  and  II  is  entitled  to 
tali  rat  support  from  Cs  building.*0 

(k)     I  grants  Imals  h,  II  for  the  purpose  of  building  a  house  /hereon.      /.'  is 


1  Supra,  pp    !  !   339   340. 
■  H,;, i. 

■'  Supra,  pp.  .'::.  348,  351. 

*  Supra,  pp,  348,  340     I  iO 

,  pp   390  it  Beg, 


8  Supra,  pp.  366,  384  et  seq. 
7  Supra,  p.  358. 
s  Supra,  pp.  :i.r>7,  390. 
*  Supra,  p.  358. 
'"  Supra,  pp.  358,  389,  390 
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entitled  to  such  amount  of  lateral  and  subjacent  support  from  A's  land  as  is  appendix  vii. 
necessary  for  the  safety  of  the  house.1 

(I)  Under  the  Land  Acquisition  Act,  1870, 2  a  Railway  Company  com- 
pulsorily  acquires  a  portion  of  B's  land  for  the  purpose  of  making  a  siding. 
The  <  'ompany  is  <  ntith  d  to  such  amount  oflatt  ral  support  from  B's  adjoining 
land  as  is  essential  for  the  safety  of  the  siding.3 

(m)  Owing  to  I'm  partition  of  joint  property,  A  In  rotar.s  the  owner  of  an 
upper  mom  in  a  building,  and  Bbecomes  the  owner  of  the  portion  of  the  building 
immediately  beneath  it.  A  is  entitled  to  such  amount  of  vertical  support  from 
B's  portion  as  is  essi  ntialfor  the  safety  of  the  upper  room.1 

(n)  A  Ids  a  house  and  grounds  to  B  for  a  particular  business.  B  has  no 
access  to  them  other  thou  by  crossing  A's  land.  B  is  entitled  to  a  right  of  way 
over  thai  land  suitable  to  the  business  to  be  carried  on  by  B  in  the  house  and 
grounds.6 

14.  When  [a  right]  G  to  a  way  of  necessity  is  created  under  section  Direction  of  way 
thirteen,  the  transferor,  the  legal  representative  of  the  testator,  or  the  owner      necessl  >  ■ 
of  the  share  over  which  the  right  is  exercised,  as  the  case  may  be,  is  entitled 
to  set  out  the  way  ;  but  it  must  be  reasonably  convenient  for  the  dominant 
owner. 7 

When  the  person  so  entitled  to  set  out  the  way  refuses  or  neglects  to  do 
so,  the  dominant  owner  may  set  it  out.8 

15.9  Where  the  access  and  use  of  light  or  air  10  to  and  for  any  building  Acquisition  by 
have  been  peaceably  enjoyed  1X  therewith,  as  an  casement,  without  inter-  PrescnP  "'" 
niption,  and  for  twenty  years, 

and  where  support  from  one  person's  land,  or  things  affixed  thereto,  has 
been  peaceably  received  by  another  person's  land  subject  to  artificial  pres- 
sure, or  by  things  affixed  thereto,  as  an  easement,  without  interruption, 
and  for  twenty  years, 

1  Supra,  p.  163.  section  (26)  of  the  Indian  Limitation 

2  See  now  the  Land  Acquisition  Act  Act,  XV  of  1877,  see  App.  Ill  repealed 
(I  of  1894),  by  which  Act  X  of  1870  has  by  Act  IX  of  1908),  and  re-appear  in 
been  repealed.  s.    26   of  the   last   mentioned   Act,   see 

3  Supra,  pp.  12,  338,  346.  App.  IV.     Dr.  Whitley  Stokes  observes 

4  Supra,  pp.  359,  393.  that  the  result  of  the  omission  is  to 

5  Supra,  pp.  22,  488  et  seq.  give  an  absolute  right  after  20  years' 

6  The  words  "  a  right  "  were  sub-  actual  enjoyment  without  interruption 
stituted  for  the  word  "right"  by  the  as  in  England  under  the  Prescription 
Repealing  and  Amending  Act,  1891  Act,  see  Stokes'  Anglo-Indian  Codes, 
(XII  of  1891),  Sch.  II,  Part  I.  Vol.  I,  p,   883.     But  this  view,   which 

7  Supra,  pp.  491,  590.  appears    partly    to     account    for    tho 

8  Ibid.  language  of  s.  28  (c),  has  been  displaced, 

9  Supra,  pp.  252,  468,  608,  609,  610,  so  far  as  the  Prescription  Act  is  con- 
til  2.  cerned,    by   Colls'    Case,    see   per   Lord 

10  Supra,  pp.  95,  96,  99,  318,  453,  Macnaghten  (1904),  App.  Cas.  at  p.  189. 
455,  457,  468.  The  words  "as  of  They  are  also  omitted  from  s.  3  of  tho 
right"  are  omitted  from  this  and  Prescription  Act,  supra,  pp.  143,  453, 
tho   second    paragraph    of    tho   section  457,  and  see  App.  I. 

in     relation     to     negative     easements.  ll  Supra,  p.  438. 

They    appeared    in     (he   corresponding 
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Appendix  vii.  and  where  a  right  of  way  or  any  other  easement  lias  been  peaceably  and 
openly  enjoyed  by  any  person  claiming  title  thereto,  as  an  casement,  and 
as  of  right,1  without  interruption,  and  for  twenty  years, 

the  right  to  such  access  and  use  of  light  or  air,  support  or  other  easement 
shall  be  absolute. 

Each  of  the  said  periods  of  twenty  years  shall  be  taken  to  be  a  period 
ending  within  two  years  next  before  the  institution  of  the  suit  wherein  the 
claim  to  which  such  period  relates  is  contested.2 

Explanation  I. — Nothing  is  an  enjoyment  within  the  meaning  of  this 
section  when  it  has  been  had  in  pursuance  of  an  agreement  with  the  owner 
or  occupier  of  the  property  over  which  the  right  is  claimed,  and  it  is  apparent 
from  the  agreement  that  such  right  has  not  been  granted  as  an  easement, 
or,  if  granted  as  an  easement,  that  it  has  been  granted  for  a  limited  period, 
or  subject  to  a  condition  on  the  fulfilment  of  which  it  is  to  cease.3 

Explanation  II. — Nothing  is  an  interruption  within  the  meaning  of  this 
section  unless  where  there  is  an  actual  cessation  of  the  enjoyment  by  reason 
of  an  obstruction  by  the  act  of  some  person  other  than  the  claimant,4  and 
unless  such  obstruction  is  submitted  to  or  acquiesced  in  for  one  year  after 
the  claimant  has  notice  thereof  and  of  the  person  making  or  authorising  the 
same  to  be  made.5 

Explanation  III. — Suspension  of  enjoyment  in  pursuance  of  a  contract 
between  the  dominant  and  servient  owners  is  not  an  interruption  within  the 
meaning  of  this  section.6 

Explanation  IV. — In  the  case  of  an  easement  to  pollute  water,  the  said 
period  of  twenty  years  begins  when  the  pollution  first  prejudices  perceptibly 
the  servient  heritage.7 

When  the  property  over  which  a  right  is  claimed  under  this  section 
belongs  to  (iovernment  this  section  shall  be  read  as  if,  for  the  word  "  twenty 
3*ears,"  the  words  "  sixty  years  "  were  substituted.8 

Illustrations. 

(a)  A  suit  is  brought  in  1883/or  obstructing  a  right  of  way.  The  defendant 
admits  tin  obstruction,  hut  denies  the  right  of  way.  The  'plaintiff  proves  thai 
the  right  was  peacealih/  and  openly  enjoyed  by  him.  claiming  lith  thereto,  as 
(in  easement,  and  us  of  right,  without  interruption,  from  1st  January,  lSfii',  to 
\sl  Jininiiri/.    ISS2.      The  plaintiff  is  entitled  to  judgment. 

(6)  In  a  lili  suit  tin  plaintiff  shows  that  the  right  was  peaceably  and  openly 
enjoyed  by  him  for  tin  nil/  years.  Tin  def  admit  proves  that  fur  a  year  of  that 
liii/t  tin  plaintiff  was  entitled  in  possession  of  the  servient  heritage  as  lessee 
thereof  and  enjoyed  iln  right  as  such  lessee.  Tin  suit  shall  he  dismissed,  for 
tin  right  of  way  has  nut  linn  enjoyed  "as  an  easement  "fur  tin  nig  years. 

if)    ///  a  ULe  suit  l/i,  plaintiff  shim's  that  tin  right  was  peaceably  and  Opt  uljl 

enjoyed  by  him  fur  twenty  years.     Tin  defendant  /nuns  that  tin  plaintiff  on 

'  Supra,  Tp,  156.  Indian    Limitation    Act,    IX   of    1908 

'  Supra,  pp.   162,  169,  608,  supra,  p.   154. 

'■'  Supra,  pp.  H9,  168,  469,  fl39.  8  Supra,  p,  468. 

*  Supra,  p.   134.  7  Supra,  pp.  L34,  M'.s.  469. 

ii        mme  provision    in    Iho  B  Supra,  pp.   ICO,  409. 
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one  occasion  during  the  twenty  years  had  admitted  that  tfa  user  was  not  of  Appendix  VII. 

right  and  asked  his  leave  to  enjoy  the  right.     'The  suit  shall  be.  dismissed,  for 
the  right  of  tray  has  not  been  enjoyed  "  as  of  right  "for  twenty  years.  # 

16.1  Provided  that  when  any  land  upon,  over  or  from  which  any  casement  Exclusion  in 
has  been  enjoyed8  or  derived  has  been  held  under  or  l>v  virtue  of  anv  favom.'  of 

•^  .  »/  •/  reversioner 

interest  for  life  or  any  term  of  years  exceeding  three  years  from  the  granting  of  servient 
thereof,  the  time  of  the  enjoyment  of  such  easement  dining  the  continuance  heritage. 
of  such  interest  or  term  shall  be  excluded  in  the  computation  of  the  said 
last-mentioned  period  of  twenty  years,  in  case  the  claim  is,  within  three 
years  next  after  the  determination  of  such  interest  or  term,  resisted  by  the 
person  entitled,  on  such  determination,  to  the  said  land.3 

Illustration. 

A  sues  for  a  declaration  that  he  is  entitled  to  a  right  of  way  over  B*s  land. 
A  proves  that  he  has  enjoyed  the  right  for  twenty-five  years  ;  but  B  shows  that 
during  ten  of  these  years  C  had  a  life-interest  in  the  land  ;  that  on  Cs  death  B 
became  entitled  to  the  land  ;  and  that  within  two  years  after  Cs  death  he 
contested  A's  claim  to  the  right.  The  suit  must  be,  dismissed,  as  A,  with 
reference  to  the  2>rovisions  of  this  section,  has  only  2»'oved  enjoyment  for 
fifteen  years. 

17.  Easements  acquired  under  section  fifteen  are  said  to  be  acquired  by  Rights  which 

prescription,  and  are  called  prescriptive  rights.  S^wl?1  „ 

tvt  ,!,      ,„       .         .  \  .  l  ,  °        .      ,  acquired  by 

.None  ot  the  following  rights  can  be  so  acquired  : —  prescription. 

(a)  a  right  which  would  tend  to  the  total  destruction  of  the  subject  of  the 
right,  or  the  property  on  which,  if  the  acquisition  were  made,  liability  would 
be  imposed  :  4 

(b)  a  right  to  the  free  passage  of  light  or  air  to  an  open  space  of 
ground  ;  5 

(c)  a  right  to  surface-water,  not  flowing  in  a  stream  and  not  permanently 
collected  in  a  pool,  tank  or  otherwise  ;  6 

(d)  a  right  to  underground  water  not  passing  in  a  defined  channel.7 

18.  An  easement  may  be  acquired  in  virtue  of  a  local  custom.8     Such  Customary 
easements  are  called  customary  easements.9  easements. 

Illustrations. 

(a)  By  the  custom  of  a  certain  village  every  cultivator  of  village  land  is 
entitled,  as  such,  to  graze  his  cattle  on,  the  common  pasture.  A  having  become 
the  tenant  of  a  plot  of  uncultivated  land  in  the  village  breaks  up  and  cultivates 
thai  plot.  IT  thereby  acquires  an  easement  to  graze  his  rattle  in  accordance 
with  lite  custom.10 


1  Supra,  pp.  457,  468.  5  Supra,  p.  70. 

2  Siij.ra,  p.  443.  a  Supra,  p.  120. 

3  For  the  effect  of  the  corresponding  7  Supra,  pp.  122  e.t  seq. 
section  of  the   Prescription  Ad    (?.  8),  8  Supra,  pp.  30,  32,  33,  206,  209. 
seesupra,  p  444.  »  Supra,  pp.  ::::.  209. 

4  Supra,  pp.  (12.  206,  44.'..  "'  Supra,  pp.  209,  210. 
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Appendix  VII.  (/,)  By  the  custom  of  a  certain  town  no  owner  or  occupier  of  a  house  can 
open  a  new  window  therein  so  as  substantially  to  in  raid  his  neighbour's  privacy. 
A  builds  a  house  in  the  town  near  B's  house.  A  thereupon  acquires  an  ease- 
ment that  B  shall  not  open  new  windows  in  his  hotise  so  as  to  command  a  view 
of  the  portions  of  A's  house  which  are  ordinarily  excluded  from  observation, 
anil  B  acquires  a  like  easement  with  respect  to  A's  house.1 


Transfer  of  19.  When  the  dominant  heritage  is  transferred  or  devolves,  by  act  of 

tage  passes  parties  or  by  operation  of  law,  the  transfer  or  devolution  shall,  unless  a 

contrary  intention  appears,  be  deemed  to  pass  the  easement  to  the  person 
in  whose  favour  the  transfer  or  devolution  takes  place.2 


easement. 


Illustration. 

A  has  certain  land  to  which  a  right  of  way  is  annexed.  A  lets  the  land  to 
B  for  twenty  years.  The  right  of  way  vests  in  B  and  his  legal  representatives 
so  long  as  the  lease  continues. 


Rules  controlled 
Ijv  runt  raff  or 
title. 


Incidents  of 

customary 

easements. 


Chapter  III. — The  Incidents  of  Easements. 

20.  The  rules  contained  in  this  chapter  are  controlled  by  any  contract 
between  the  dominant  and  servient  owners  relating  to  the  servient  heritage, 
and  by  the  provisions  of  the  instrument  or  decree,  if  any,  by  which  the 
easement  referred  to  was  imposed. 

And  when  any  incident  of  any  customary  easement  is  inconsistent  with 
such  rules,  nothing  in  this  chapter  shall  affect  such  incident. 


Bar  to  use  21.  An  easement  must  not  be  used  for  any  purpose  not  connected  with 

with  enjoyment.  *Mf>  enjoyment  of  the  dominant  heritage.3 

Illustrations. 

(a)  A,  as  owner  of  a  farm  Y, has  a  right  of way  over  B's  land  to  Y.  Lying 
beyond  Y,  A  has  another  farm  7j,  the  beneficial  enjoyment  of  which  is  not 
necessary  for  the  beneficial  enjoyment  of  Y .  lie  must  not  USt  the  easevm  ntfor 
tin  purpose  of  passing  to  andfrom  Z.A 

(b)  A,  as  owner  if  a  certain  /muse,  has  a  right  of  way  to  and  from  it.  For 
tin  'purpose  of  passing  In  and  from  the  house,  the  right  may  lie  used,  not  only  by 
.  I.  iml  In/  the  members  of  his  family,  his  guests,  lodgers,  servants,  workmen, 

i  iinrs  mid  customers  ;  for  this  is  a  purpose  connected  with  the  enjoyment  oj 
Ih<  dominant  In  ritage.  So,  if .  I  A  ts  the  house,  he  may  use  the  rigid  of  way  for 
tin  /mrjiiis,  of  collecting  tin  rent  and  set  ing  thai  tin  house  is  kept  in  repair. 


22.  The  dominant  owner  must  exercise  his  right  in  the  mode  which  is 

lea  i  onerous  to  the  servienl  owner;  5  and  when  the  exercise  of  an  easement 

nemenl       can  without  detriment  to  the  dominant  owner  be  confined  to  a  determinate 

'.|   .    i    .  Hi'  n!  , 


1  Supra,  pp.  :•■■'.   !09,  210,  ■ 
'■■  Supra,  pp.  ::i  I    315,  316. 

:  p     I     i6     i,  ' 


■'  Supra,  p.   17:2 

r'  Supra,  p.  iT.'t. 
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part  of  the  servient  heritage,  such  exercise  shall,  al  the  request  of  the  ser-  Arprxpix  vil. 
vient  owner,  be  so  confined.1 

Illustrations. 

(a)  A  has  a  right  of  way  over  E's  field.  .1  must  enter  th  way  at  either  end, 
and  not  at  any  intermediate  point.2 

(b)  A  has  a  rightannexed  to  his  house  to  cut  thatching-grass  in  Z?'s  swamp. 
.1.  win  a  exercising  his  easement,  must  cut  the  grass  so  that  the  plants  may  not 
be  destroyed. 

23.  (Subject  to  the  provisions  of  section  twenty- two,  the  dominant  Right  to  alter 
owner  may,  from  time  to  time,  alter  the  mode  and  place  of  enjoying  the  ™^°  enjoy" 
easement,  provided  that  he  does  not  thereby  impose  any  additional  burden 

on  the  servient  heritage.3 

Exception. — The  dominant  owner  of  a  right  of  way  cannot  vary  his  line 
of  passage  at  pleasure,  even  though  he  does  not  thereby  impose  any  ad- 
ditional burden  on  the  servient  heritage.4 

Illustrations. 

(a)  A,  the  oivner  of  a  saw-mill,  has  a  right  to  a  flow  of  wafer  sufficient  to 
work  the,  mill.  He  may  convert  the  saw-mill  into  a  corn-mill,  provided  that  it 
can  be  worked  by  the  same  amount  of  water.5 

(b)  A  has  a  right  to  discharge  on  B's  land  the  rain -wafer  from  flic  cares  of 
A's  house.  This  does  not  entitle  A  to  advance  his  eaves  if,  by  so  doing,  he 
imposes  a  greater  burden  on  B's  land.6 

(c)  A,  as  the  owner  of  a  paper-mill,  acquires  a  right  to  pollute  a  stream  by 
pouring  in  the  refuse-liquor  produced  by  making  in  the  mill  paper  from  rags. 
He  may  pollute  the  stream  by  pouring  in  similar  liquor  produced  by  making  in 
the  mill  paper  by  a  new  process  from  bamboos,  provided  that  he  does  not 
substantially  increase  the  amount,  or  injuriously  change  the  nature,  of  the 
pollution.'1 

(d)  A,  riparian  owner,  acquires,  as  against  the  lower  riparian  owners,  a 
prescriptive  right  to  pollute  a  stream  by  throwing  sawdust  into  it.  This  does  not 
entitle  A  to  pollute  the  stream  by  discharging  into  it  poisonous  liquor* 

24.  The  dominant  owner  is  entitled,  as  against  the  servient  owner,  to  do  Eight  to  do 
all  acts  necessary  to  secure  the  full  enjoyment  of  the  easement ;  9  but  such  acts  ^?f5ure 
acts  must  be  done  at  such  time  and  in  such  manner  as,  without  detriment  to 

the  dominant  owner,  to  cause  the  servient  owner  as  little  inconvenience  as 
possible  ;  10  and  the  dominant  owner  must  repair,  as  far  as  practicable,  the 
damage  (if  any)  caused  by  the  act  to  the  servient  heritage.11 

1  See  this  principle  illustrated,  supra,  r>  Supra,  pp.  58.°,.  584. 

pp.  514,  515,  624,  520.  7  Supra,  p.  494. 

-  Supra,  p.  513.  8  Supra,  pp.  403,  4<U. 

:!  Supra,  pp.  '174,  475.  485,  486.  '■'  Supra,  p.  517. 

4  Supra,  p.  .r>l  5.  10  Supra,  p.  519. 

5  Supra,  pp.  486,  549,  583.  n  Supra,  p.  520. 
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Ippi   dix  VI]        I !  i  "hi::  to  do  aots  noces  lary  to  Minn  the  lull  enjoyment  "l  an  casomont 


iIkIiIm. 


:  my  rights, ' 


Uluslrati 


(<i)  .1  has  mi  easement  to  lay  pipes  in  IVs  land  to  convey  water  to  I  6 
cistern,  I  may  enter  and  dig  tin  land  in  order  to  mend  th  pipes,  but  h  must 
reston  Hi*  surfact  to  its  original  stab  . ' 

(/<)  .  I  has  mi  east  mt  nt  of  a  drain  through  IVs  hind.  Th  st  wt  v  with  which 
tin  drain  communicates  is  altered.  I  may  enter  upon  />''•■>  land  and  alter  tin 
drain,  to  adapt  it  to  the  new  sewer,  provided  that  he  does  not  thereby  impost  any 
additional  burden  on  B'sland.0 

(c)  l.  as  owner  of  a  certain  house,  has  n  rii/lii  of  way  over  /•'  ■•  land.  The 
way  is  out  of  repair,  or  a  tret  is  blown  down  and  falls  aero*  it.  I  may  <  nter 
on  B's  liiinl  and  repair  the  way  or  rt  move  the  trt  e  from  it. ' 

(</)  l,  as  owner  of  a  certain  field,  has  a  right  of  way  over  /»'■■>■  land.  B 
renders  the  way  impassable.  .1  may  deviate  from  the  way  and  pass  over  the 
adjoining  land  of  />',  provided  i/mt  the  deviation  is  reasonable.* 

(i)  I,  as  owner  of  a  certain  house,  has  a  right  of  way  over  B's  field,  A 
mull  remove  rocks  i<>  make.  ih<  way.* 

(/')  .1  has  an  easement  of  support  from  />'■■  wall.  The  wall  gives  way. 
I  may  i  nter  upon  B's  land  and  repair  the  wall.'1 

t</)  I  /(</.■;  mi  easement  to  have  his  land  flooded  by  means  of  a  dam  in  B%s 
stream.  The  dam  is  half  swept  away  by  an  inundation,  I  may  enter  upon 
It's  /mill  nml  repair  the  dam. 

Linbiiitj  i "i  tir>.  The  expenses  incurred  in  constructing  works,  or  making  repairs,  or 

,,' ''','.,',  |'|'|"      doing  any  other  aot  necessary  for  the  use  <>r  preservation  of  an  easement, 
orvation  oi        must  bo  defrayed  l>v  the  dominant  owner. K 

.    i   f  i  mill  . 

Liability  for  "'.it.  Where  an  easement  is  enjoyed  by  means  <>l  on  artificial  work,  the 

want 'fir  n>imii    dominant  owner  is  Liable  to  make  compensation  for  any  damage  to  the 
ervient  heritage  arising  from  the  want  "I  repair  of  suoh  work." 


Horvlent  owni  t 
nol  bound  to 

'I"    ,lll\  lllllll'. 


ii7.  The  servient  owner  is  not  bound  to  do  anything  for  the  benefit  of  the 
dominant  heritage,10  and  he  is  entitled,  as  against  the  dominant  owner,  to  use 

I  he  ::rl  \  Mill    III  |  I  I  .1  yr   ill   illiy    \\  II  \    r<  M  i::i:ll  I'll  I    \\  ll  ll    I  III'  CI  I  j<  i\  llll'l  1 1    of   I  III-  I  0    • 

1 1 M  ii  i  ;  ii  hiii  he  must  not  <li>  any  aot  tending  to  rostriot  the  casement  <>r  i<> 
render  its  exercise  Icbh  convenient  ■ ' 


Illustrations. 

in)    i ,  as  owni  i'  of  a  houst .  has  a  right  to  h  ad  water  and  send  st  wage  through 
i:    land      B  i  ■  not  bound  as  servient  owner  to  clear  ih<  watercourst  or  scour 

th     ll  ""  /•. 


1    lupra,  pp    10,   !0,  SI  . 

/</./"    p    Bl" 
:|  Supta,  p.    ilfl 

a   pp    i 'i    '"    •  i  . 
ro,  |i   BIG 
«  Supra   p    ilfl 


Supra,  pp    .i  ..  B18 

Supra,  p   B20 
"  Supra,  pp     121     103 
"'  Supra,  pp    108   B22   B2.1 
"    Supra    pp.  18,  10,  108,  i    .     129 
upta    pp,   i H    i    .     i.i 
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(l>)  .  1  grant  i  a  right  oj  way  through  hi  land  to  B  as  owrn  r  ofajU  Id.     .  I  may   VrvBtsmx  vn. 
j  1 1  (I  in  ,  ruii/i  on  grass  growing  on  tht  way,  provided  that  B  's  i  ight  of  way  is  not 
i/i'  ri  iii/  ah  iructed  ;  but  he  tmu  t  not  build  a  wall  at  the  end  of  his  land  so  as  to 
prevt  a/  B  from  going  beyond  it,  nor  must  he  narrow  the  way  so  as  to  render  the 
•  .ri  rci  i  "J  if"  right  less  easy  than  it  was  <ii  the  date  of  the  grant.* 

{(-,)  .1,  in  n  pect  of  his  house,  is  entitled  to  an  easement  of  support  from  l'> 
wall.     Ji  is  mil  hmi  ml  as  ■'•-i  rvient  owner  to  keep  the  wall  standing  and  in  n  pair. 
But  hi  must  ti"!  /"ill  down  or  weaken  the  wall  bo  as  to  make  it  incapable  of 
rendering  the  necessary  support.* 

('/)  .1.  in.  respect  of  his  mill,  is  entitled  to  a  watercourse  through  B's  land. 
li  must  not  drivi  stakes  so  as  to  obstruct  thi  watercourse. 

(e)  A,  in  respect  of  his  house,  is  entitled  Id  a  certain  quantity  of  light 
passing  over  B's  land.  />'  must  not  plant  trees  so  as  to  ob  tract  tht  passage 
to  A's  "  indows  oj  that  quantity  of  light. 

28.  With  respecl   to  the  extent  of  easements  and  the  mode  of  their  Extent  ol 
enjoyment,  the  following  provisions  shall  take  effect: — ■  easements. 

An  easement  ol  a<  ces  itj  is  co  i  .<'  □  live  with  the  necessity  as  it  existed  Eas<  mi  atol 
when  the  easement  was  imposed.3  "'  "  ~slty' 

The  extent  of  any  other  easemenl  and  the  mode  of  its  enjoymenl  must  Other  ease- 
be  axed  with  reference  to  the  probable  intention  of  the  parties,  and  the  men  ' 
purpose  for  which  the  right  was  imposed  or  acquired.4 

In  Um  ab  '  ace  of  evidence  as  to  such  intention  and  purpose — 

(a)  a  right  of  way  ol  any  one  kind  does  not  inelude  a  right  of  wa y  of  any  lot-lit  ol'  \\;iy. 
other  kind  :  5 

(b)  theextenl  ofa  righ.1  to  the  passage  of  light  or  air  to  a  certain  window,  Bight  to  light 
door  or  other  opening,  imposed  by  a  testamentary  or  non-testamentary  by^ant? 
instrument,  is  the  quantity  of  light  or  air  that  entered  the  opening  at  the 

time  the  testator  died  or  the  uon-testamentary  instrument  was  mad'   :  8 

('■)  tin-  extent,  of  a  prescriptive  right  to  the  passage  of  light  or  air  to  ■<  Pri  criptlve 
certain  window,  door  or  other  opening  is  that  quantity  of  light  or  air  which  [J^L™  "gnt 
has  been  accustomed  to  enter  that  opening  during  the  whole  of  the  prescrip- 
tive period  irrespectively  of  the  purposes  for  which  it  has  been  used:  7 

(d)  the  extent  of  a  prescriptive  right  to  pollute  air  or  water  is  the  extent  Prescriptive 
of  the  pollution  at  the  commencement  of  the  period  of  user  on  completion  agand  water** 
of  which  the  light  arose  :  8  and 

(e)  the  extent  of  every  other  prescriptive  right  and  the  mode  of  its  enjoy-  Other  pn 
inoni  must  he  determined  by  the  accustomed  user  of  the  right.9  fclverights. 

29.  The  dominant  owner  cannot,  by  merely  altering  or  adding  to  the  Increa  <  m 
dominant  aeritag      sub  tantially  increase  an  easement.1"  :i"'"'- 

When  an  easement  has  been  granted  or  bequeathed  so  that  its  extent 
shall   he  proportionate  to  the  extent  of  the  dominant  heritage,   if  the 


Supra,  pp.  524,  et  seq.  7  Supra,    \>\>.    95,    '.)•!,    97,    '■>'■>,    165( 

Supra,  pp.  His,  521.  17<i,  181,  586. 

Supra,  p.  4!jo.  »  Supra,  pp.  134,  192,  i:n,  194.. 

Supra,  |  |>.  187,  194.  >   Supra,  pp.   192,  504. 

Supra,  pp.  505,  509.  l0  Supra,  pp.  89,  !)0,  91,  17),  due/., 

.Supra,  ]).   f.s7.  ,.s_'. 
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AprENDix  VII.  dominant  heritage  is  increased  by  alluvion,  the  easement  is  proportionately 
increased,  and  if  the  dominant  heritage  is  diminished  by  diluvion,  the 
easement  is  proportionately  diminished.1 

Save  as  aforesaid,  no  easement  is  affected  by  any  change  in  the  extent  ol 
the  dominant  or  the  servient  heritage. 


I'll  I  llinll  Of 

dominant 
heritage. 


Illustrations. 

(<t)  A.  the  owner  of  a  mill,  has  acquired  a  prescriptive  right  to  divert  to  his 
mill  part  of  the  water  of  a  stream.  A  alters  the  machinery  of  his  mill.  He 
cannot  thereby  increase  his  right  lo  divert  water.'-1 

(b)  A  has  acquired  an  easement  to  pollute  a  stream  by  carrying  on  a  manu- 
factun  mi  its  banks  by  which  a  certain  quantity  of  foul  mailer  is  discharged 
into  it.  A  extends  his  works  and  thereby  increases  the  quantity  discharged.  He 
is  responsible  to  the  lower  riparian  owners  for  injury  done  by  such  increase.3 

(c)  A,  as  the  owner  of  a  farm,  has  a  right  lo  take,  for  the  purpose  of 
manuring  his  farm,  leaves  which  have  fallen  from  the  trees  on  B's  land.  A 
buys  afield  and  unites  it  to  his  farm.  A  is  not  thereby  entitled  lo  lake  leaves 
to  manure  this  field. 

30.  Where  a  dominant  heritage  is  divided  between  two  or  mote  persons, 
the  easement  becomes  annexed  to  each  of  the  shares,  but  not  so  as  to  increase 
substantially  the  burden  of  the  servient  heritage  ;  4  provided  that  such 
annexation  is  consistent  with  the  terms  of  the  instrument,  decree  or  revenue- 
proceeding  (if  any)  under  which  the  division  was  made,  and  in  the  case  of 
prescriptive  rights,  with  the  user  during  the  prescriptive  period. 


Ill  u  si  rations. 

(a)  A  housi  to  which  a  right  of  way  by  a  particular  path  is  annexed  is 
divided  into  lien  parts,  ant  of  which  is  granted  l<>  A,  the  other  lo  B.  Each  is 
i  uli/li '/,  in  n  sped  of  his  part,  to  a  rigid  of  way  by  tin1  same  path. 

(b)  A  linns,  1,1  which  is  annexed  the  right  of  drawing  water  from  a,  well  to 
tin  ,. r/i  ui  of  fifty  buckets  a  day  v;  divided  into  lu;>  distinct  heritages,  our  ,,\ 
which  is  granted  l<>  A,  the  olh<r  in  II.  A  and  11  an  each  <  ntitled,  in  respect  of 
his  heritage,  t<>  dime  from  tin  well  fifty  buckets  a  day  ;  but  tin  amount  drawn 
by  lio/h  must  not  exceed  fifty  buckets  a  day. 

(c)  .  I ,  ha  ring  in  r,  sped  of  his  house  an  i  as,  mint  of  light,  divides  the  house 
into  tlm  i  distinct  heritages.     Each  of  these  continues  to  have  the  right  to  have 

indows  unobstructed. 

Obstruction  in  31.   In  the  case  of  excessive  user  of  an  casement  the  servient  owner  may, 

1  c  v,  ii  liuiii   prejudice  to  anj   other  remedies  to  which  he  may  be  entitled, 

i.i.  truct  the  user   bul  only  on  the  servient  hei  it avy  ;  '  |>r<>\  i<lc<l  that  such 

ii  'i  cannol  !"■  obstructed  when  the  obstruction  would  interfere  with  the 

[awful  employment  of  the  easement.0 


1  Supra,  i'.   i    .. 

ra    pp.   i .  -    583 
vpra,  pp.  134,  I8fl    10  I 


4  Supra,  p| i.  183,  486. 
:>  Supra,  pp.  47V,  1 1  seq, 
(i  Supra,  [>[>.  ITS,  ,i  acq. 
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Illustration. 


Mil.  .MX  Nil. 


J,  having  a  right  t<>  tfo  fret  passagt  over  B's  land  of  light  to  four  windows 
six  feet  by  four,  increases  their  size  awl  number.  It  is  impossibly  l<>  obstruct 
tin  passage  of  light  to  the  new  windows  without  also  obstructing  the,  /hi-..-ii<j<  oj 
light  lo  llu  ancient  windows.     l>  cannot  obstruct  the  excessive  user.1 


Chapter  IV.— The  Disturbance  of  Easementst 

32.  The  owner  or  occupier  of  the  dominant  heritage  is  entitled  to  enjoy  Right  to  enjoy- 
the  easement  without  disturbance  by  any  other  person.'-  disturbance 

Illustration. 

A,  as  owner  of  a  house,  has  a  right  of  way  over  Z?'s  land.  C  unlawfully 
enters  on  B's  lain/,  awl  obstructs  A  in,  his  right  of  way.  A  may  sue  C  for 
compensation,  not  fur  the  entry,  but  fur  the  obstruction. 

33.  The  owner  of  any  interest  in  the  dominant  heritage,  or  the  occupier  Suil  for  dis- 
of  such  heritage,  may  institute  a  suit  for  compensation  for  the  disturbance  patient 
of  the  easement  or  of  any  right  accessory  thereto  :  3  provided   that  the 
disturbance  has  actually  caused  substantial  damage  to  the  plaintiff.4 

Explanation  /.—The  doing  of  any  act  likely  to  injure  the  plaintiff  by 
affecting  the  evidence  of  the  easement,  or  by  materially  diminishing  the 
value  of  the  dominant  heritage,  is  substantial  damage  within  the  meaning 
of  section  thirty-four.5 

Explanation  II. — Where  the  easement  disturbed  is  a  right  to  the  free 
passage  of  light  passing  to  the  openings  in  a  house,  no  damage  is  substantial 
within  the  meaning  of  this  section,  unless  it  falls  within  the  first  Explanation, 
or  interferes  materially  with  the  physical  comfort  of  the  plaintiff,  or  prevents 
him  from  carrying  on  his  accustomed  business  in  the  dominant  heritage  as 
beneficially  as  he  had  done  previous  to  instituting  the  suit.6 

Explanation  III. — Where  the  easement  disturbed  is  a  right  to  the  free 
passage  of  air  to  the  openings  in  a  house,  damage  is  substantial  within  the 
meaning  of  this  section  if  it  interferes  materially  with  the  physical  comfort 
of  the  plaintiff,  though  it  is  not  injurious  to  his  health.7 

Illustrations. 

(a)  A  places  a  permanent  obstruction  in  a  path  over  which  B,  as  tenant  of 
C's  house,  has  a  right  of  way.  This  is  substantial  damage  to  C,for  it  may 
affect  the,  evidence  of  his  reversionary  right  lu  the  casement.*' 

(b)  A,  as  owner  of  a  house,  has  a  right  lo  ualk  along  one  side  of  B's  house. 


1  Supra,  pp.   17s  et  seg.  u  Supra,   pp.   95,   96,   97,   586,    597, 

-  Supra,  pp.  27,  213,  601,  654.  610.     As  to    the    words    "accustomed 

a  Supra,  pp.  632,  640.  business  "  see  supra,  p.  97. 

4  Supra,  pp.  597,  632,  640.  "'   Supra,  pp.  99,  597,  040. 

6  Supra,  pp.  597,  6+0,  650.  s  Supra,  pp.  597,  598,  601,  u  seq. 
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Appendix  vii.  I!  builds  a  verandah  overhanging  the  way  about  ten  feet  from  the  ground,  and 
so  as  not  to  occasion  any  inconvenience  to  foot-passengers  using  the  way.  This 
is  not  substantial  damage  to  A.1 

When  cause  34.  The  removal  of  the  means  of  support  to  which  a  dominant  owner 

of  action  arises  is  entitled  does  nut  give  rise  to  a  right  to  recover  compensation,  unless  and 
until  substantial  damage  2  is  actually  sustained.3 

35.  Subject  to  the  provisions  of  the  Specific  Relief  Act,  1877,  sections 
52  to  57  (both  inclusive),  an  injunction  may  be  granted  to  restrain  the 
disturbance  of  an  easement 4 — 

(a)  if  the  easement  is  actually  disturbed, — when  compensation  for  such 
disturbance  might  be  recovered  under  this  chapter.5 

(b)  if  the  disturbance  is  only  threatened  or  intended, — when  the  act 
threatened  or  intended  must  necessarily,  if  performed,  disturb  the  ease- 
ment.6 

Abatement  of  36.  Notwithstanding  the  provisions  of  section  twenty-four,  the  dominant 

obstruction  of     OWilcr  cannot  himself  abate  a  wrongful  obstruction  of  an  easement.7 
easement.  ° 


support. 

Injunction  to 
restrain  dis- 
turbance. 


Chapter   V. — The  Extinction,  Suspension  and  Revival  of  Easements. 

Extinction  by  37.  When,  from  a  cause  which  preceded  the  imposition  of  an  easement 

dissolution  of       \_\ie  person  by  whom  it  was  imposed  ceases  to  have  any  right  in  the  servient 

light  ot  servient  , 

owni  r.  heritage,  the  easement  is  extinguished.8 

Exception. — Nothing  in  this  section  applies  to  an  easement  lawfully 
imposed  by  a  mortgagor  in  accordance  with  section  ten.9 

Illustrations. 

(a)  A  transfers  Sultdnpur  to  B  on  condition  that  he  does  not  marry  G.  B 
imposes  an  easement  on  Sultdnpur.  'Finn  B  marries  G.  B's  interest  in 
Sultdnpur  ends,  and  tvith  it  the  casement  is  extinguished.10 

(b)  A,  in  1860,  let  Sultdnpur  to  B  for  thirty  years  from  the  date  of  the 
lease.  B,  in  1861,  imposes  an  easement  on  the  land  infavour  of( ',  who  enjoys 
lh  r  ins,, ,nnl  peaceably  anil  openly  as  an  casement  without  interruption  for 
twenty-nim  years.  H's  interest  in  Sultdnpur  then  ends,  and  with  it  Cs 
east  ment.11 

(c)  .1  and  B,  tenants  of  G,  have  permanent  transferable  interest  in  their 
i  pectivi  holdings.  A  imposes  on  his  holding  an  casement  to  draw  water  from 
a  tank    l"i    thi    purpose  of  irrigating   Us  laud.      B  enjoys  the    casement  for 

twenty  yem  ,     Then  A's  rent,  falls  into  arrear  and  his  interest  is  sold.     B's 
east  a"  nt  is  extinguished.12 


1  Supra,  pp.  525.  526, 

-  Supra,  p.  .'iiiT. 

:'  Supra,   pp.    1 36,    1 7.'!,  301,  ei  seq., 

1  Supra,  pp.   153,  '>i!7. 

'■'•■'■,  34, I  supra,  pp^  586,  627. 

.,  631,  632. 


7   Surra.  ]>.  COO. 

H  Supra,  pp.  .r,s7.  588. 

9  Supra,  p.  588. 

"   I  hi, I. 

"   Ibid. 

'-'  Ibid. 
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(d)  A  mortgages  Sutidnpur  to  B,  and  lawfully  imposes  an  easement  on  the  appendix  VII. 
land  in  favour  of  I '  in  accordance  with  the  provisions  of  section  ten.     The  land 

is  sold  to  /)  in  satisfaction  of  the  mortgage-debt.     The  easement  is  not  thereby 
extinguished.1 

38.  An  easement  is  extinguished  when  the  dominant  owner  releases  it,  Extinction  by 
expressly  or  impliedly,  to  the  servient  owner.2  release. 

Such  release  can  be  made  only  in  the  circumstances  and  to  the  extent  in 
and  to  which  the  dominant  owner  can  alienate  the  dominant  heritage.3 
An  easement  may  be  released  as  to  part  only  of  the  servient  heritage.4 

Explanation  I. — An  easement  is  impliedly  released — ■ 
(a)  where  the  dominant  owner  expressly  authorises  an  act  of  a  per- 
manent nature  to   be  done  on  the  servient  heritage,   the  necessary  con- 
sequence of  which  is  to  prevent  his  future  enjoyment  of  the  easement,  and 
such  act  is  done  in  pursuance  of  such  authority ;  5 

(l>)  where  any  permanent  alteration  is  made  in  the  dominant  heritage 
of  such  a  nature  as  to  show  that  the  dominant  owner  intended  to  cease 
to  enjoy  the  easement  in  future.6 

Explanation  II. — Mere  non-user  of  an  easement  is  not  an  implied  release 
within  the  meaning  of  this  section.7 

Illustrations. 

(a)  A,  B  and  G  are  co-oivners  of  a  house  to  which  an  easement  is  annexed. 
A,  without  the  consent  of  I!  and  <\  releases  the  easement.  This  release  is 
effectual  only  as  against  A  and  Ids  legal  representative.8 

(b)  A  grants  II  an  easement  over  A's  land  for  the  beneficial  enjoyment  of 
his  house.  li  assigns  the  house  to  ('.  B  then  purports  to  release  I  lie  (axemen!. 
The  release  is  ineffectual.9 

(e)  A,  having  the  right  to  discharge  his  eavesdroppings  into  B's  yard, 
expressly  authorises  B  to  build  over  his  yard  to  a  height  which  will  interfere 
villi  the  discharge.  B  builds  accordingly.  A's  easement  is  extinguished,  to 
/he  extent  of  the  interference. 

(d)  A,  having  an  easement  of  light  to  a  ivindow,  builds  up  that  window  with 
bricks  and  mortar  so  as  to  manifest  an  intention  to  abandon  the  easement 
permanently.     The  easement  is  impliedly  released  A0 

(e)  A,  having  a  projecting  roof  by  means  of  which  he  enjoys  an  easement  to 
discharge  eavesdroppings  on  B's  land  permanently  edters  the.  roof,  so  as  to 
direct  the  rain-water  into  a  different  channel  and  discharge  it  on  Cs  land. 
The  easement  is  impliedly  released  A1 

39.  An  easement  is  extinguished  when  the  servient  owner,  in  exercise  of  Extinction  by 
a  power  reserved  in  this  behalf,  revokes  the  easement.12  revocation. 

1  Ibid.  7  Supra,  pp.  536,  559. 

2  Supra,  pp.  531.  532,  534,537,561.  s  ,s'», */-,/,  p.  530. 

3  Supra,  p.  530.  9  Ibid. 

4  Ibid.  1"  Supra,  pp.  537,  53S. 

5  Supra,  pp.  534  el  seq.  n  Supra,  p.  559. 
8  Supra,  pp.  537  cl  seq.,  559.  12  Supra,  p.  588. 

p.e.  46 
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Appendix  vii.  40.  An  easement  is  extinguished  where  it  has  been  imposed  for  a  limited 
period,  or  acquired  on  condition  that  it  shall  become  void  on  the  perform- 
ance or  non- performance  of  a  specified  act,  and  the  period  expires  or  the 
condition  is  fulfilled.1 


Extinction  on 

expiration  of 
limited  period 
or  happening 
of  dissolving 
condition. 

Extinction  on 
termination  of 
necessity. 


by 


41.  An  easement  of  necessity  is  extinguished  when  the  necessity  comes 
to  an  end.2 

Illustration. 

A  grants  B  a  field  inaccessible  except  by  passing  over  A's  adjoining  land. 
B  afterwards  purchases  a  part  of  that  land  over  which  he  can  pass  to  his 
field.     The  right  of  way  over  A's  land  which  B  had  acquired  is  extinguished. 

42.  An  easement  is  extinguished  when  it  becomes  incapable  of  being  at 
any  time  and  under  any  circumstances  beneficial  to  the  dominant  owner.3 

43.  Where,  by  any  permanent  change  in  the  dominant  heritage,  the 
burden  on  the  servient  heritage  is  materially  increased  and  cannot  be 
reduced  by  the  servient  owner  without  interfering  with  the  lawful  enjoy- 
ment of  the  easement,  the  easement  is  extinguished,4  unless — 

(a)  it  was  intended  for  the  beneficial  enjoyment  of  the  dominant 

heritage,  to  whatever  extent  the  easement  should  be  used  ;  5  or 

(l>)  the  injury  caused  to  the  servient  owner  by  the  change  is  so  slight 

that  no  reasonable  person  could  complain  of  it ;  G  or 
(c)  the  easement  is  an  easement  of  necessity.7 
Nothing  in  this  section  shall  be  deemed  to  apply  to  an  easement  entitling 
1  he  dominant  owner  to  support  of  the  dominant  heritage.8 

Extinction  44.  An  easement  is  extinguished  where  the  servient  heritage  is  by 

alteration  of        superior  force  so  permanently  altered  that  the  dominant  owner  cannot 
ni  ii.iita'-'e  longer  enjoy  such  easement.9 

Pro\  Lded  that,  where  a  way  of  necessity  is  destroyed  by  superior  force, 
t  be  dominant  owner  has  a  right  to  another  way  over  the  servient  heritage  ; 
and  the  provisions  of  section  fourteen  apply  to  such  way.10 


Extinction 
of  useless 
easement. 

Extinction 
permanent 
change  in 
dominant 
heritage. 


iperior 


Illustrations. 

(a)  A  grants  to  J!,  as  the  owner  of  a  certain  house,  a  right  to  fish  in  a  river 
in  lining  through  .  I 's  land.  The  rin  r  changt  8  its  course  permam  nlly  and  runs 
through  C's  land.     B's  easement  is  extinguished.11 

(li)  Access  in  n  path  over  which  .  I  has  <i  right  of  way  is  permam  ntly  cut  off 
by  mi  1  arthquah  .     .  I '«  right  is  extinguished. '  - 


1   Supra,  |>.  688. 

".  p.  589, 
:i  Ibid. 
1  Supia,  pp.  561,  562,  563,  582,  585. 

ra    p.  586. 
•  Supra,  pp.  ■•'•  '  58  '  \et  seq. 


'  Supra,  pp.  586,  589. 

H  Supra,  pp.  584,  586. 

9  Supra,  pp.  589,  590. 
'"  Supra,  pp.  491,  .r>'.»<>. 
11  Supra,  pp.  589,  690. 
1 L'  Supra,  p,  590 
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45.  An  easement  is  extinguished  when  either  the  dominant  or  the  servient  Appendix  VII. 
heritage  is  completely  destroyed.1  E       ~— 

destruction 
Tn     .     ,  •  of  either 

Illustration.  heritage. 

A  lias  a  rigid  of  way  over  a  rocul  running  along  the  foot  of  a  sea-cliff.  The 
road  is  washed  away  by  a  permanent  encroachment  of  the  sea.  A's  easement  is 
extinguished.* 

46.  An  easement  is  extinguished  when  the  same  person  becomes  entitled  Extinction  by 

to  the  absolute  ownership  of  the  whole  of  the  dominant  and  servient  heri-  u^ty  oi  owner" 
,  o  ship. 

tages.3 

Illustrations. 

(a)  A,  as  the  owner  of  a  house,  has  a  right  of  way  over  B's  field.  A  mort- 
gages his  house,  and.  B  mortgages  his  field  to  C.  Then  C  forecloses  both 
mortgages  and  becomes  thereby  absolute  owner  of  both  house  and  field.  The 
right  of  way  is  extinguished. 

(b)  The  dominant  owner  acquires  only  part  of  the  servient  heritage  :  the 
easement  is  not  extinguished,  except  in  the  case  illustrated  in  section  forty-one. 

(c)  The  servient  owner  acquires  the  dominant  heritage  in  connection  with  a 
thin  J  person  :  the  easement  is  not  extinguished. 

(d)  The  separate  owners  of  two  separate  dominant  heritages  jointly  acquire 
the  heritage  which  is  servient  to  the  two  separate  heritages  ;  the  easements  are 
not  extinguished. 

(e)  The  joint  owners  of  the  dominant  heritage  jointly  acquire  the  servient 
heritage  :  the  easement  is  extinguished. 

(,/')  A  single  right  of  way  exists  over  two  servient  heritages  for  the  beneficial 
enjoyment  of  a  single  dominant  heritage.  The  dominant  owner  acquires  one 
only  of  the  servient  heritages.     The  easement  is  not  extinguished. 

(g)  A  lias  a  right  of  way  over  B's  road.  B  dedicates  the  road  to  the  public. 
A's  right  of  way  is  not  extinguished. 

47.  A  continuous  easement  is  extinguished  when  it  totally  ceases  to  be  Extinction  by 
enjoyed  as  such  for  an  unbroken  period  of  twenty  years.4  non-enjoyment. 

A  discontinuous  easement  is  extinguished  when,  for  a  like  period,  it  has 
not  been  enjoyed  as  such.5 

Such  period  shall  be  reckoned,  in  the  case  of  a  continuous  easement, 
from  the  day  on  which  its  enjoyment  was  obstructed  by  the  servient 
owner,  or  rendered  impossible  by  the  dominant  owner  ;  and,  in  the  case 
of  a  discontinuous  easement,  from  the  day  on  which  it  was  last  enjoyed 
by  any  person  as  dominant  owner.6 

Provided  that  if,  in  the  case  of  a  discontinuous  easement,  the  dominant 
owner,  within  such  period,  registers,  under  the  Indian  Registration  Act, 
1877,  a  declaration  of  his  intention  to  retain  such  easement,  it  shall  not  be 


1  Supra,  pp.  590,  691.  4  Supra,  pp.  539,  560,  592,  077. 

2  Supra,  p.  591.  5  Supra,  pp.  559,  560,  592,  677. 

3  Supra,  pp.  532  et  seq.,  591.  i;  Supra,  p.  560. 
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Appendix  vii.  extinguished  until  a  period  of  twenty  years  lias  elapsed  from  the  date  of  the 
registration.1 

Where  an  easement  ean  be  legally  enjoyed  only  at  a  certain  place,  or  at 
certain  times,  or  between  certain  hours,  or  for  a  particular  purpose,  its 
enjoyment  during  the  said  period  at  another  place,  or  at  other  times,  or 
between  other  hours,  or  for  another  purpose,  does  not  prevent  its  extinction 
under  this  section.2 

The  circumstance  that,  during  the  said  period,  no  one  was  in  possession 
of  the  servient  heritage,  or  that  the  easement  could  not  be  enjoyed,  or  that 
a  right  accessory  thereto  was  enjoyed,  or  that  the  dominant  owner  was  not 
aware  of  its  existence,  or  that  he  enjoyed  it  in  ignorance  of  his  right  to  do 
so,  does  not  prevent  its  extinction  under  this  section.3 

An  easement  is  not  extinguished  under  tliis  section  4 — 

(a)  where  the  cessation  is  in  pursuance  of  a  contract  between  the 

dominant  and  servient  owners  ;  5 

(b)  where  the  dominant  heritage  is  held  in  co-ownership,  and  one  of 

the  co-owners  enjoys  the  easement  within  the  said  period  :   or 
(r)  where  the  easement  is  a  necessary  easement.6 
Where  several  heritages  are  respectively  subject  to  rights  of  way  for 
the  benefit  of  a  single  heritage,  and  the  ways  are  continuous,7  such  lights 
shall,  for  the  purpose  of  this  section,  be  deemed  to  be  a  single  easement,8 

Illustration. 

A  has,  as  annexed  to  his  house,  rights  of  urn/  from  the  high  road  thither 
over  the  heritages  X  and  Z  and  the  intervening  heritage  Y.  Before  the  twenty 
years  expire,  .1  exercises  his  right  of  way  over  X.  His  right  of  way  over  Y 
and  Z  art  mil  extinguished.9 


Extinction 
of  accessory 
rights. 


48.  When  an  easement  is  extinguished,  the  rights  (if  any)  accessory 
thereto  are  also  extinguished.10 


Illustration. 

A  has  an  easement  to  draw  water  from  B's  well.  As  accessory  thereto  he 
has  it  right  of  way  over  B's  land  to  and  from  tin  well.  The  easement  to  draw 
water  is  extinguished  under  section  forty-seven.  The  right  of  way  is  also 
extinguished. ' ' 

Ion  ol  49.  An   easemenl    is   suspended    when   the   dominant   owner   becomes 

e;i"'"""'-  entitled  to  possession  of  the  servient  heritage  for  a  limited  interest  therein, 

or  when  the  servienl  owner  becomes  entitled  to  possession  of  the  dominant 
heritage  for  b  limited  interest  therein.12 


1    Supra,  p.  560. 

:  Supra,  1 1.  66] . 
:i  Tbid. 
1  Tbid. 

ipra,  pp   56 1 . 

pra,  pp,   16 1 . 


677. 
589 


'  Supra,  |>.  ">ii  I . 

8  Ibid. 

'■'  Ibid. 

'"  Supra,  p.  591. 
11    Tbid. 
'-  Ibid. 
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50.  The  servient  owner  has  no  right  to  require  that  an  easement  be  con-  Appendix  VII. 
tinued  ;  x   and,  notwithstanding  the  provisions  of  section  twenty-six,  lie  is  servient  owner 
pot  entitled  to  compensation  for  damage  caused  to  the  servient  heritage  not  entitled  to 
in  consequence  of  the  extinguishment  or  suspension  of  the  easement,  if  tmuaifcc.0" 
the  dominant  owner  has  given  to  the  servient  owner  such  notice  as  will 

enable  him,  without  unreasonable  expense,  to  protect  the  servient  heritage 
from  such  damage.  - 

Where  such  notice  has  not  been  given,  the  servient  owner  is  entitled  to  Compensation 
compensation  for  damage  caused  to  the  servient  heritage  in  consequence  of  eausea^by  ex- 
such  extinguishment  or  suspension.3  tinguishment. 

Illustration. 

A,  in  exercise  of  an  easement,  diverts  to  his  canal  the  water  of  B's  stream. 
The  diversion  continues  for  many  years,  and  daring  that  time  the  bed  of  the 
stream  parti;/  Jills  up.  A  then  abandons  his  casement,  and  restores  the  stream 
to  its  ancient  course.  B's  land  is  consequently  flooded.  B  sues  A  for  com- 
pensation for  the  damage  caused  by  the  flooding.  It  is  proved  that  A  gave  B 
a  month's  notice  of  his  intention  to  abandon  the  easement,  and  that  such  notice 
was  sufficient  to  enable  B,  without  unreasonable  expense,  to  have  prevented  the 
damage.     The  suit  must  be  dismissed.* 

51.  An  casement  extinguished  under  section  forty-five  revives  (a)  when  Revival  of 

CitSClilCIltS 

the  destroyed  heritage  is,  before  twenty  years  have  expired,  restored  by  the 
deposit  of  alluvion  ;  5  (b)  when  the  destroyed  heritage  is  a  servient  building 
and  before  twenty  years  have  expired  such  building  is  rebuilt  upon  the 
same  site  ;  6  and  (c)  when  the  destroyed  heritage  is  a  dominant  building  and 
before  twenty  years  have  expired  such  building  is  rebuilt  upon  the  same 
site  and  in  such  a  manner  as  not  to  impose  a  greater  burden  on  the  servient 
heritage.7 

An  easement  extinguished  under  section  forty-six  revives  when  the 
grant  or  bequest  by  which  the  unity  of  ownership  was  produced  is  set 
aside  by  the  decree  of  a  competent  Court.8  A  necessary  easement  extin- 
guished under  the  same  section  revives  when  tire  unity  of  ownership  ceases 
from  any  other  cause.9 

A  suspended  easement  revives  if  the  cause  of  suspension  is  removed 
before  the  right  is  extinguished  under  section  forty-seven.10 

Illustration. 

A,  as  the  absolute  owner  of  field  Y,  has  a  right  of  way  thither  over  B's  field 
Z.  A  obtains  from  B  a  lease  of Z  for  twenty  years.  The  easement  is  suspended 
so  long  as  A  remains  lessee  of  Z.  But  when  A  assigns  the  lease  to  C,  or 
sum  inters  it  to  B,  the  right  of  way  revives. 

1  Supra,  pp.-  59  et  seq.,  109  et  seq.,  °  Ibid. 

530,  593.  7  Ibid. 

-  Supra,  p.  593.  8  Ibid. 

3  Ibid.  °  Supra,  pp.  533,  534,  592. 

4  Ibid.  m  Supra,  p.  592. 

5  Supra,  p.  592. 
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"  License ' 
denned. 


Who  may 

grant  license. 
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('haphr  VI. — Licenses. 

52.  Where  one  person  giants  to  another,  or  to  a  definite  number  of 
other  persons,  a  right  to  do,  or  continue  to  do,  in  or  upon  the  immoveable 
property  of  the  grantor,  something  which  would,  in  the  absence  of  such 
right,  be  unlawful,  and  such  right  does  not  amount  to  an  easement  or 
an  interest  in  the  property,  the  right  is  called  a  license.1 

53.  A  license  may  be  granted  by  any  one  in  the  circumstances  and  to 
the  extent  in  and  to  which  he  may  transfer  his  interests  in  the  property 
affected  by  the  license.2 


Grant  may  be  54.  The  grant  of  a  license  may  be  express  or  implied  from  the  conduct 

implied01  °^  ^uc  grantor,  and  an  agreement  which  purports  to  create  an  easement, 

but  is  ineffectual  for  that  purpose,  may  operate  to  create  a  license.3 

Accessory  55.  All  licenses  necessary  for  the  enjoyment  of  any  interest,  or  the  exer- 

by^aw? auue       cise  of  any  right,  are  implied  in  the  constitution  of  such  interest  or  right. 
Such  licenses  are  called  accessory  licenses.4 


License  \\  Inn 
transferable. 


Illustration. 

A  sells  tin  trees  growing  on  his  land  to  B. 
and  take  away  the  trees.5 


B  is  entitled  to  go  on  the  land 


56.  Unless  a  different  intention  is  expressed  or  necessarily  implied,  a 
license  to  attend  a  place  of  public  entertainment  may  be  transferred  by 
the  licensee  ; 6  but,  save  as  aforesaid,  a  license  cannot  be  transferred  by  the 
licensee  or  exercised  by  Iris  servants  or  agents. 7 


Illustrations. 

(a)  A  granl*  B  a  rigid  to  walk  over  A's  field  whenever  he  pleases.  'The 
right  is  imi  annexed  to  any  immoveable  property  of  B.  The  right  cannot  be 
transft  rred. 

(h)  Tin  Govern  m<  tit  grant  11  a  Net  nst  to  <  n  el  and  a  si  l<  tnporary  grain  sh  ds 
on  Government  land.  In  the  absence  of  express  provision  to  the  contrary,  B'a 
1 1 'i  ni-.  may  <  nter  on  the  land  Jar  the  purpose  of  creeling  sheds,  erect  the  same, 
ill  jmsii  grain  then  in  and  remove  grain  (herefrom. 

Grantor's dutj  67.  The  grantor  < > t'  a  license  is  bound  to  disclose  to  the  licensee  any 

defect  in  i  he  property  affected  bj  the  license,  likely  to  be  dangerous  to  the 
person  or  property  of  the  licensee,  of  which  the  grantor  is,  and  the  licensee 
is  not,  aware.8 


668. 


Supra,  pp.  27,  654,  660,  662,  663, 

Supra,  pp.  66  I.  666. 

Supra,  pp.  665,  , 

Supra,  pp.  28,  20,  667,  668. 


"  Supra,  p.  <i<>7. 
'•  Supra,  pp.  27,  28,  668,  00'J. 
•'  Supra,  pp.  27,  28,  668. 
H  Supra,  i>.  660. 


(     727     ) 

58.  The  grantor  of  a  license  is  bound  nut  to  do  anything  likely  to  render  Appendix  VII. 
the  property  affected  by  the  license  dangerous  to  the  person  or  property  Grantor's  duty 
of  the  licensee.1  not  to  render 

property  unsafe. 

59.  When  the  grantor  of  the  license  transfers  the  property  affected  Grantor's 
thereby,  the  transferee  is  not  as  such  bound  by  the  license.-  bound  by 

License. 

60.  A  license  may  be  revoked  by  the  grantor,  unless —  License  when 
(«)  it  is  coupled  with  a  transfer  of  property  and  such  transfer  is  in 

force :  a 
(b)  the  licensee,  acting  upon  the  license,  has  executed  a  work  of  a 
permanent  character  and  incurred  expenses  in  the  execution. l 

61.  The  revocation  of  a  license  may  be  express  or  implied.5  Revocation 

J  L  A  express  or 

implied. 

Illustrations. 

(a)  A,  the  owner  of  a  field,  grants  a  license  lo  B  to  use  a  path  across  it.  A, 
with  in  I  cut  to  re  coke  the  license,  locks  a  gate  across  the  path.  The  license  is 
revoked.* 

(6)  A,  the  owner  of  a  field,  grants  a  license  to  B  to  stack  hay  on  the  field. 
A  lets  or  sells  the  field  lo  C.     The  license  is  revoked.7 

62.  A  license  is  deemed  to  be  revoked —  License  when 

(a)  when,  from  a  cause  preceding  the  grant  of  it,  the  grantor  ceases  to  voiieci. 
have  any  interest  in  the  property  affected  by  the  license  :  8 

(b)  when  the  licensee  releases  it,  expressly  or  impliedly,  to  the  grantor  or 
his  representative  :  9 

(c)  where  it  has  been  granted  for  a  limited  period,  or  acquired  on 
condition  that  it  shall  become  void  on  the  performance  or  non-performance 
of  a  specified  act,  and  the  period  expires,  or  the  condition  is  fulfilled  :  10 

((/)  where  the  property  affected  by  the  license  is  destroyed  or  by  superior 
force  so  permanently  altered  that  the  licensee  can  no  longer  exercise  his 
right :  u 

(e)  where  the  licensee  becomes  entitled  to  the  absolute  ownership  of  the 
property  affected  by  the  license  :  12 

(/ )  where  the  license  is  granted  for  a  specified  purpose  and  the  purpose 
is  attained,  or  abandoned,  or  becomes  impracticable  :  13 

(g)  where  the  license  is  granted  to  the  licensee  as  holding  a  particular 
office,  employment  or  character,  and  such  office,  employment  or  character 
ceases  to  exist :  14 

(/«)  where  the  license  totally  ceases  to  be  used  as  such  for  an  unbroken 

1  Ibid.  8  Supra,  p.  678. 

2  Supra,  [>[>.  28,  669,  070.  a  Supra,  p.  677. 
J  Supra,  pp.  28,  657,  662,  663,  670,            i0  Ibid. 

672  et  aeq.  u  Ibid. 

1  Supra,  pp.  537,  675,  676.  w  Ibid. 

5  Supra,  p.  07»i.  la  Supra,  p.  678. 

0  Supra,  p.  677.  14  Ibid. 

1  Supra,  p.  676. 
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Appendix  VII.   period  of  twenty  years,  and  such  cessation  is  not  in  pursuance  of  a  con- 
tract between  the  grantor  and.  the  licensee  :  1 

(/)  in  the  case  of  an  accessory  license,  when  the  interest  or  right  to  which 
it  is  accessory  ceases  to  exist.2 

Licensee's  rights        63.  Where  a  license  is  revoked,  the  licensee  is  entitled  to  a  reasonable 
on  revocation.     f.jme  ^Q  ieave  £}ie  pr0perty  affected  thereby  and  to  remove  any  goods  which 
he  has  been  allowed  to  place  on  such  property.3 

Licensee's  64.  Where  a  license  has  been  granted  for  a  consideration,  and  the 

eviction0  licensee,  without  any  fault  of  his  own,  is  evicted  by  the  grantor  before  he 

has  fully  enjoyed,  under  the  license,  the  right  for  which  he  contracted,  he 
is  entitled  to  recover  compensation  from  the  grantor.4 

1  ,S'«/>ra,  p.  677.  3  Ibid. 

2  Supra,  p.  678.  4  Supra,  p.  679. 
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APPENDIX   VIII, 


History  of  The  Indian  Easements  Act,  1882. 

The  history  of  the  Indian  Easements  Act  appears  to  be  briefly  as 
follows  : — For  some  time  prior  to  the  drafting  of  the  original  Easements 
Bill,  there  had  been  a  growing  conviction  amongst  the  Judges  in  India 
that  the  law  on  the  subject  of  easements  should  be  codified,  which  law  was 
then  (to  use  the  words  of  Sir  Michael  Westropp,  Chief  Justice  of  Bombay) 
•'  for  the  most  part  to  be  found  only  in  treatises  and  reports  practically 
"  inaccessible  to  a  large  proportion  of  the  legal  profession  in  the  mofussil 
"  and  to  the  Subordinate  Judges."  It  had  been  asserted  by  a  Judge  of  the 
Punjab  Court  that  the  great  litigation  in  the  case  of  urban  casements  was 
largely  due  to  the  fact  that  neither  the  people  themselves  nor  the  majority 
of  the  Courts  understood  the  principles  upon  which  such  disputes  should  be 
determined. l 

On  the  20th  January  1876,  Lord  Salisbury  addressed  a  despatch  to  the 
Government  of  India  in  which,  after  reciting  the  various  steps  taken  to 
reform  the  Indian  laws,  he  stated  that  the  completion  of  a  code  of  law  was 
an  accepted  policy  which  could  not  be  abandoned  without  detriment  to 
the  people  and  discredit  to  the  Government,  and  requested  the  Governor- 
General  in  Council  to  state  the  order  in  which  the  remaining  branches  of 
law  should  be  taken  up.  In  reply  to  this  despatch  the  Government  of  India, 
on  the  10th  May  1877,  after  disclaiming  any  intention  of  abandoning  the 
codification  of  the  law,  proposed  that  six  branches  of  substantive  law  should 
be  codified  amongst  which  should  be  included  the  subject  of  easements,  and 
that  the  codification  of  Indian  law  should  be  carried  out  in  India  rather  than 
in  England. 

To  this  the  Secretary  of  State  replied  on  the  9th  August  1877,  sanctioning 
the  course  suggested  by  the  Governor-General  in  Council.2 

Mr.  Whitley  Stokes,  then  Legal  Member  of  Council,  thereupon  proceeded 
to  draw,  amongst  others,  an  Easements  Bill,  a  rough  draft  of  which  was 
circulated  in  February  1878  to  the  Local  Governments  for  opinion  and 
excited  much  criticism.3 

The  Bill  was  then  revised,  and,  on  the  11th  February  1879,  was  submitted 


1  Sec    Gazette    of    India,     -Inly     to  1S7K. 

December,  1SS0.  Part  V,  p.   J7(i.  3  Sec  Gazcile  of  India,  July  to  De 

2  Sec  Preface  to  the  six  codifying  Bills  comber,  1SS0,  Part  V,  p.  480. 
laid  before  the  Indian  Law  Commission, 
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Appendix  VIII.  to  the  Indian  Law  Commissioners,  consisting  uf  Sir  Charles  Turner,  Mr. 

Justice  Wist  and  Mr.  Whitley  Stokes,  who  in  their  report,  after  noticing 
the  twofold  objection  taken  to  the  Bill  that  it  would,  by  informing  people 
of  their  rights,  provoke  litigation,  and  abolish,  or  otherwise  interfere  with, 
easements  recognised  only  by  local  usage,  replied  thereto  with  the  argument 
that  it  was  a  matter  of  ordinary  exjieiience  that  people  were  more  prone  to 
bring  or  resist  claims  to  doubtful  than  to  certain  rights,  and  that  by  its 
explicit  declarations  of  the  law  on  points  now  held  doubtful  by  the  people, 
the  Bar  and  the  Judges  of  the  Subordinate  Courts,  the  Bill  appeared  likely 
to  check  rather  than  increase  litigation,  and  that  as  to  the  latter  objection 
that  the  Bill  would  interfere  with  local  usages,  they  had  been  unable  to  find 
in  the  papers  submitted  to  them  a  single  instance  of  a  right  in  the  nature  of 
an  easement  that  would  have  been  affected  in  malum  partem  by  the  Bill.1 

The  Bill,  as  revised  by  the  Law  Commission,  extended  to  the  whole  of 
British  India,  except  to  the  Scheduled  Districts  mentioned  in  Act  XIV  of 
1S74.  but  as  there  were  some  parts  of  the  country,  e.g.,  Assam  and  British 
Burma,  where  the  rights  with  which  it  dealt  were  said  to  be  practically 
unknown,  the  expediency  was  suggested  of  extending  it  to  towns,  leaving 
the  rural  districts  entirely  to  their  local  usages,  and  of  inviting  the  Local 
( fovernments  to  state  whether  the  extension  of  the  proposed  law  should  be 
made  permissive. '- 

As  a  result  of  the  labours  of  the  Law  Commission,  a  revised  Bill  based 
mainly  on  the  law  of  England  and  reproducing  with  a  few  amendments  and 
alterations,  the  draft,  as  settled  by  the  Law  Commission,  was,  with  an  accom- 
panying Statement  of  Objects  and  Reasons,  placed  before  Council  on  the  6th 
November  1880,  and  circulated  to  the  Local  Governments  for  their  opinions.3 

On  the  15th  June  1881,  Mr.  Whitley  Stokes  placed  before  Council  the 
opinions  of  the  several  Local  Governments.4 

The  Bengal  Government  thought  there  was  no  pressing  necessity  for  any 
legislation  on  the  subject. 

The  Madras  Government,  while  expressing  no  opinion  on  the  Bill,  sent 

i >pinions  of  local  officers,  live  of  which  were  on  the  whole  in  favour  of  the 
Bill. 

Tlir  Bombay  <  lovernment  had  no  objection  to  offer  to  the  details  of  the 
Bill  in  its  then  existing  form,  but  strongly  deprecated  its  indiscriminate 
extension  to  the  mofussil,  and  desired,  therefore,  that  the  law  should  be 
permissive. 

The  (  Ihief  ( 'ommissioner  of  British  Burma  was  of  opinion  that  an  enact- 
ment of  tin  kind  comprised  in  the  Bill  was  not  at  present  required  in  that 
Province,  and  would  not  bo  understood  either  by  the  Burmese  people  or  the 
Bui  mese  Judges. 

I  ae  Chief  Commissioner  of  Coorg  offered  no  opinion,  but  forwarded  a 
favourable  opinion  from  the  Superintendent. 

Tin:  Chid  Commissioner  of  Ajmere  and  Merwara  thought  that  the  pro- 
■  <  ion    "I  the  Bill  were  neither  suitable  for,  nor  required,  in  that  district. 

1  See  do. ,n,    oj   /ml,, i    July  i"  Do-       Council    of    the    Governor-General    in 

comber,  1880,  Pari   V,  p.   180.  India,     Vols.     XX-XXI,     lNSl-lSs:.', 

J  Ibid.  part  I.  p.  L50. 

trad    "i     Proceedings    <>l  the           '  Ibid.,  p.  15-1. 
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The  Chief  ( lonimissioner  of  Assam  was  disposed  t<>  Hunk  that  it  would  be  Appendix  VIII. 
expedient  in  the  first  [dace  to  extend  the  Bill  only  to  towns,  leaving  the  rural 
population  entirely  to  their  local  usages. 

As  a  result  of  these  opinions,  Mr.  Whitley  Stokes  proposed  that  Hie  Bill 
in  its  then  existing  form,  might,  with  the  concurrence  of  all  the  Local  Govern- 
ments, be  extended  to  Madras,  Coorg  and  the  Central  Provinces, and  be  made 
extendible  to  the  other  parts  of  British  India  at  the  option  of  the  Local 
Governments. 

The  Bill  was  then  referred  to  a  Select  Committee  for  settlement. 

On  the  16th  February  1882,  Mi'.  Whitley  Stokes  introduced  the  Bill  as 
amended  by  the  Select  Committee,  and  moved  that  the  Act  should  come  into 
force  on  the  1st  of  July  1882,  instead  of  the  1st  March  1882,  as  originally 
provided  in  the  first  section  of  the  Bill,  the  object  being  to  give  time  for 
making  careful  translations  of  the  Bill  into  the  various  vernaculars  of  the 
Provinces  to  which  it  would  apply,  and  for  gaining  the  necessary  familiarity 
with  the  provisions  of  the  law.     The  motion  was  put  and  agreed  to.1 

The  Bill,  as  amended,  and  as  applying  only  to  the  Presidency  of  Madras 
and  the  Chief  Commissionerships  of  the  Central  Provinces  and  Coorg,  was 
then  passed  into  law,  but  did  not  actually  come  into  force  until  the  1st  of 
July  1882.2 

1  Abstract    of    Proceedings    of    the       IT,  pp.  100,  101. 
Council    of    the    Governor-General    in  2  Ibid.,  pp.  101-110. 

India,  Vols.  XX-XXI,  1881-1882,  Part 
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APPENDIX   IX. 


Criminal  Procedure  Code,  Act  V  of  1898,  Section  147. ' 

Passed»by  the  Governor-General  of  India  in  Council. 

[Received  the  assent  of  the  Governor-General  on  the  22nd  March,  1898.] 


Disputes  con-  147.2  Whenever  any  such  Magistrate  is  satisfied  as  aforesaid  that  a  dis- 

ments,  etc.  Putc  likely  to  cause  a  breach  of  the  peace  exists  concerning  the  right  of  use 
oj  any  land  or  ivalo-  (including  any  right  of  way  or  other  casement  over  the 
same)  s  within  the  local  limits  of  his  jurisdiction,  he  may  inquire  into  the 
matter  in  manner  provided  in  section  145  ;  4  and  may,  if  it  appears  to  him 
that  such  right  exists,  make  an  order  permitting  such  thing  to  be  done, 
or  directing  that  such  thing  shall  not  be  done,  as  the  case  may  be,  until  the 
person  objecting  to  such  thing  being  done  or  claiming  that  such  thing 
may  be  done,  obtains  the  decision  of  a  competent  Civil  Court  ad- 
judging him  to  be  entitled  to  prevent  the  doing  of,  or  to  do,  such  thing  as 
the  case  may  be  : 

Provided  thai  no  order  shall  be  passed  under  this  section  permitting  the 
doing  of  anything  where  the  right  to  do  such  thing  is  exercisable  at  all  times 
of  the  year,  unless  such  right  has  been  exercised  within  three  months  next 


1  Tin    A'-:  came  into  force  on  the  1st  same  section  of  the  repealed  Act  were 

July,  1898,   '■    i.  I  (I).     It  repealed  the  "  to  do  or  prevent  the  doing  of  anything 

whole  ol  Criminal  Procedure  Code,  Act  "in  or  upon  any  tangible  immoveable 

.\  ui    1882,  and  subsequent  amending  "  property  situate."     Rights  of  fishery 

Lets,    ei   3.   2(1),  and  First  Schedule.  in  alieno  solo  and  other  profits  a  prendre 

Uextend    to  the  whole  of  British  India,  were  held  to   fall   within  the  scope  of 

i  (2).   For  the  meaning  of "  British  these    words,     see    Dukhi    Mullah    v. 

[ndia,         i    Qe I  Clau  •       it  i    \   of  Halway  (1895),  I.   !-.  R.,  23  Cal.,   55; 

L897,  s.  .'!  (7),  and  tupra,  pp.   17.  -rj.  Kali  Kissen  Tagore  v.  Anund  Chundct 

-  Set    this  section  referred  to,  supra,  Roy  (1896),  [.  L.  R.,  23  Cal.,  557. 

pp- 47,  49,  50   51    53    105,106.  »  These  words  did  not  appoar  in  s.  147 

J   The   i"ii.   ponding    words   in    the  of  Act  X  of  1882. 
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before  the  institution  of  the  inquiry  ;  or,  where  the  light  is  exercisable  only  APntNDix  IX. 
at  particular  seasons  or  on  parlicit'air  occasions,1  unless  the  right  has  been 
exercised  during  the  last  of  such  seasons  or  occasions  before  such  institution.2 
For  the  purposes  of  this  section  the  expression  "  land  or  water  "  includes 
buildings,  markets,  fisheries,  crops  or  other  produce  of  land,  and  the  rents 
and  profits  of  any  such  property.3 


1  S.  147  of  the  repealed  Act  did  not 
contain  these  words. 

2  Instead  of  these  words  s.  147  of  the 
repealed  Act  had  the  words  :  "  the 
season  next  hefore  such  institution." 

3  See  the   definition   in  the   section. 


This  is  apparently  intended  to  codify 
in  cxlenso  the  interpretation  given  to 
the  words  "  the  right  to  do  .  .  . 
"anything  in  or  upon  any  tangible 
"immoveable  property"  by  the  rulings 
above  referred  to. 
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APPENDIX   X. 


Code  of  Civil  Procedure,   Act   V  of  1908,   Order  XXXIX. 
rules  1-5. x 

Passed  by  the  Governor-General  of  India  in  Council. 
[Received  the  assent  of  the  Governor-General  on  the  2\st  March,  1908.] 


Order  XXXIX. 


Of  Temporary  Injunctions  and  Interlocutory  Orders. 

Temporary   Injn  net  ions. 

in  which  1.  Where  in  any  suit  it  is  proved  by  affidavit  or  otherwise — ■ 

[unc^onmavba  (r')  *'iat  an-v  ProPerty  m  dispute  in  a  suit  is  in  danger  of  being  wasted, 

granted.  damaged  or  alienated  by  any  party  to  the  suit,  or  wrongful]}7  sold 

in  execution  of  a  decree,  or 
(b)  that  the  defendant  threatens,  or  is  about,  to  remove  or  dispose  of 
his  property  with  intent  to  defraud  his  creditors, 
1  he  ( 'ouit  may  by  order  grant  a  temporary  injuncl  ion  to  restrain  such  act,  or 
make  such  other  order  foi-  the  purpose  of  staying  and  preventing  the  wasting, 
damaging,  alienation,  sale,  removal  or  disposition  of  the  property  as  the 
( lourl  thinks  fit,  until  the  disposal  of  the  suit  or  until  further  orders. 


1  This  A.i  (Mm.'  intoforceon  tlio  1st  repealed,  see  Unrepealed   General    .\ct* 

January   1009,  see  s.   I   (2).     With  the  of   /lie    Qovernor-Oeneral    of    India    in 

pti .f  bs.    I   and   L56  t<>   158,  if  Council,  Vol.  II.  Ith  Ed.,  pp.  440  et  seq.) 

extends  to  the  whole  of  British   India  It    has    repealed    the    whole    of    the 

Dxcepl    tin'  Scheduled   Districts,   »ee  s.  former  <'<><lc   AH    XIV   of     iss2,  see 

I    (3).     (for-    :>    specification    of    the  s.    156    and    the   fifth   schedule.      See 

Scheduled   In  tricl  .  sei   the  Scheduled  the    relative   provisions   of    the    Code 

In  fcrfcts    \h    XIV   of    1874,  the  first  referred    to.    supra,  pp.  17.  l:>.  50,  51, 

schedule,    as     mded    and    in    par(  '•■'!    106,  616,  619,  621. 
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2. — (l)In  any  suit  for  restraining  the  defendant  from  committing  a  breach    appendix  x. 
of  contract  or  other  injury  of  any  kind,  whether  compensation  is  claimed  in  injunction  to 
the  suit  or  not,  1  he  plaintiff  may,  at  any  time  after  the  commencement  of  the  restrain  repeti- 
suit,  and  either  before  or  after  judgment,1  apply  to  the  Court  for  a  temporary  .,',','",  ^J  breads 
injunction  to  restrain  the  defendant  from  committing  the  breach  of  contract 
or  injury  complained  of,  or  any  breach  of  contract  or  injury  of  a  like  kind 
arising  out  of  the  same  contract  or  relating  to  the  same  property  or  right. 

2. — (2)  The  Court  may  by  order  grant  such  injunction  on  such  terms  as  to 
the  duration  of  the  injunction,  keeping  an  account,  giving  security,  or  other- 
wise, as  the  Court  thinks  fit.2 

2. — (3)  In  case  of  disobedience,  or  of  breach  of  any  such  terms,  the  Court 
granting  an  injunction  may  order  the  property  of  the  person  guilty  of  such 
disobedience  or  breach  to  be  attached,  and  may  also  order  such  person  to  be 
detained  in  the  civil  prison  for  a  term  not  exceeding  six  months,  unless  in  the 
meantime  the  Court  directs  his  release.3 

2. — (4)  No  attachment  under  this  rule  shall  remain  in  force  for  more  than 
one  year,  at  the  end  of  which  time,  if  the  disobedience  or  breach  continues, 
the  property  attached  may  be  sold,  and  out  of  the  proceeds  the  Court  may 
award  such  compensation  as  it  thinks  fit,  and  shall  pay  the  balance,  if  any, 
to  the  party  entitled  thereto.4 

3.  The  Court  shall  in  all  cases,  except  where  it  appears  that  the  object  Before  granting 
of  granting  the  injunction  would  be  defeated  bjr  the  delay,  before  granting  an  c^urttodirect 
injunction,  direct  notice  of  the  application  for  the  same  to  be  given  to  the  notice  to 
opposite  party.5  opposite  party. 

4.  Any  order  for  an  injunction  may  be  discharged,  or  varied,  or  set  aside  Order  for  in- 
by  the  Court,  on  application  made  thereto  by  any  party  dissatisfied  with  such  j^cHscharied 
order.6  varied  or  set 

aside. 

5.  An  injunction  directed  to  a  Corporation  is  binding  not  only  on  the  Injunction  to 
Corporation  itself,  but  also  on  all  members  and  officers  of  the  Corporation  binding  onits 
whose  personal  action  it  seeks  to  restrain.7  members  and 

officers. 

1  Supra,  p.  616.  ■■  Supra,  p.  621. 

2  Supra,  p.  619.  *  Ibid. 

3  Ibid.  7  Ibid. 

4  Ibid'. 
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Act  VIII  of  1891. 

Passed  by  the  Governor-General  of  India  in  Council. 
[Received  the  assent  of  the  Governor-General  on  the  C>lh  March,  1891.] 


[An  Act  to  extend  the  Indian  Easements  Act,  1SS2,  to  certain  areas  in 
which  that  Act  is  not  in  force. 
Whereas  it  is  expedient  to  extend  the  Indian  Easements  Act,  1SS2,  to 
certain  areas  in  which  that  Act  is  not  in  force  ; 
It  is  hereby  enacted  as  follows  : — 

1.  The  Indian  Easements  Act,  1882,  is  hereby  extended  to  the  territories 
Act  V  1882,  to   respectively  administered   by  the  Governor  of  Bombay  in   Council   and 

Bombay  and  )|lf.  Lieutenant-Governor  of  the  North- Western  Provinces  and  Chief  Com- 

the  N. -\V.  Pro-  .     .             ..  . .     ..    , 

vincea  and  nnssioner  ot  (Judh.1 

Oudh. 

1  Supra,  pp.  7.  Iii.  17.  50.    The  North-       together  called  the  United  Provinces. 
Western  Provinces  and  Oiulli  are  now 
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INDEX. 


ABANDONMENT— {Sec  Extinction  of  Easements). 

ABATEMENT— 

of  disturbance  of  casements 

by  injured  party  on  another's  land,  599. 
how  to  be  effected,  601. 
no  longer  favoured  in  England,  600. 
recognised  in  India  outside  I.  E. 

Act,  600. 
rejected  by  I.  E.  Act,  600. 
by  injured  party  on  his  own  land,  601. 

demand  previous  to,  unnecessary, 
601. 
of  private  nuisance,  230,  251,  252,  253,  000,  601. 

notice  of,  when  necessary,  230,  252,  601. 

when  unnecessary.  230,  252,  601. 
of  public  nuisance,  247.  000. 

ACCESSORY  EASEMENTS— 

arise,  by  presumption  of  law,  as  incident  to  grant  or  reservation  of  the 

principal  easement,  517. 
damage  caused  by  exercise  of,  must  be  repaired  by  dominant  owner,  520. 
disturbance  of,  520,  598. 
exercise  of,  must  be  reasonable,  519. 
extinction  of,  591. 
instances  of,  19,  20,  119,  180,  517,  51S,  519. 

in  connection  with  party-walls,  180. 

rights  of  fishery,  519. 

to  minerals,  518,  519. 
of  support,  517,  518. 
in  water,  119,  518. 
of  way.  20,  517,  519. 

ACCESSORY  LICENSES— (-See  License). 

ACCOMMODATION  WAY— (See  Way). 

ACCUSTOMED  BUSINESS— (See  Indian  Easements  Act). 

p.e.  47 
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ACQUIESCENCE — (See     Assignee,     Enjoyment,     Interruption,     Knowledge, 
Laches,  License,  Prescription,  Reversioner), 
acquisition  of  prescriptive  easements  through,  150,  151,  153,  154,  150,  157> 

159,  421  et  acq.,  427,  431,  432,  445,  449,  451. 
effect  of, 

in  disturbance  of  easements,  197,  030,  634,  030. 
extinction  of  easements,  535,  0(57,  075. 

interruption  of  enjoyment  prior  to  acquisition,  133,  434,  435, 
436,  464,  405. 
equitable  doctrine  of,  39,  394  et  seq. 
ingredients  of,  422. 

ACQUISITION  OF  EASEMENTS— 

by  acquiescence.     (See  Acquiescence.) 
covenant,  70  et  seq.,  73,  156,  318,  340. 
creation,  311,  312,  322. 
custom,   30,   200.     (See   Custom,    Customary   Easements,    Customary 

Rights.) 
estoppel,  150,  319,  380.     (See  Estoppel.) 
express  grant,  10,  311,  323.     (See  Express  Grant.) 
express  reservation,  366,  367,  377,  382. 

implied  grant,  326  et  seq.,  338.     (See  Devise,  Implied  Grant.) 
prescription,  410  et  seq.     (See  Prescription,  Prescriptive  Easements.) 
presumed  grant,  10,  169,  186,  326,  338  et  seq.,  393.     (See  Necessity, 

Presumed  Grant,  Qwasi-Easements. ) 
presumed  reservation,  107,  171,  187,  300,  388,  389  et  seq.     (See  Neces- 
sity, Presumed  Reservation,  Q«asi-Easements. ) 
etatute,  405  et  seq.,  510,  517.     (See  Statute.) 

transfer  of  dominant  tenement.  40,  312  et  seq.     (Sec  Transfer  of  Property 
Act.) 
under  Indian  Easements  Act,  by  long  enjoyment.  40,  47,  50,  402,  408. 
(See  [ndian  Easements  Act.) 
Indian  Limitation  Acts,  by  long  enjoyment,   17,   IS,  49,  50,  51,  53, 
152  et  seq.     (Set  Indian  Limitation  Act,  IX  of  1908.) 

ACT     (Set  Statute). 

ACTION     (Set  Suit). 

ACT  OF  col).  246,  268,  559— {See  Vis  Major). 

how  far  a  defence  to  an  action  for  nuisance,  258,  260. 

ADEQUATE  RELIEF— (Set  Damages,  fnjunction). 
definition  of,  818,  628,  629. 
meaning  of,  in  s.  54  of  Specific  Relief  Act,  628,  <i29. 

ADMINISTRATION   OF  CIVIL  JUSTICE    IX    UPPER    BURMA,    REGU- 
LATION VIII.  of  1886.. .53.     (See  Table  of  Statutes.) 

AFFIRMATIVE  EASEMENTS,  II.  15,  16,  102,  130.  177. 
acqui  ii  ion  of,  how  pre^  entible,  139. 
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AFFI R M ATI Y E    HAS  E M ENTS— continued. 
creation  of,  318,  345,  346. 

under  presumed  additional  grant,  345,  340. 
definition  of,  15. 

difference  between,  and  negative  easements  in  interruption   of  growing 

right,  428. 
extinction  of,  by  abandonment,  551  et  seq.,  500.     (See  Extinction  of  Ease- 
ments. ) 
forfeiture,  502,  fill.'}.     (See  Extinction  of  Easements.) 

AGENT— 

liability  for  negligence  of,  181,  182,  188. 

AGREEMENT— (See  Contract,  Covenant). 

enjoyment  under,  effect  of,  410,  431,  432,  439,  043. 

express  written,  preventing  acquisition  of  easement  need  not  be  signed  by 

servient  owner,  419. 
interruption  of  enjoyment  under,  effect  of,  030. 
parol,  to  grant  easement,  effect  of,  if  acted  on,  39,  322. 

AGRICULTURE— (See  Irrigation). 

AIR — (See  Indian  Easements  Act,  Indian  Limitation  Acts,  Light,  Pollution, 
Purity,  Qwasi-Easements,  Wind), 
easement  of, 

abandonment  of,  541  et  seq.,  571. 

acquisition  of,  Iry  long  enjoyment  under  the  common  law,   strict!}7, 

under  implied  covenant. 

70  et  seq. 

the   common  law,   usually 

as  prescriptive  right,  70. 

Indian  Easements  Act,  99, 

457,  408. 
Indian     Limitation     Acts, 
452  et  seq.,  457. 
disturbance  of,  70,  80,  97,  98,  99,  597.     (See  Light.) 

limitation  of  suit  for.     (Sec  Indian  Limitation  Acts. ) 
remedy  for,  599,  613,  010.  023  et  seq.,  629,  630,  633, 
641  et  seq.     (See  Damages.  Injunction.) 
extent  and  mode  of  enjoyment  of,  475  et  seq. 
forfeiture  of,  503  et  seq. 
importance  of,  in  India,  99. 
known  to  ancient  common  law,  70. 
Hindu  law,  39,  70. 
Mahomedan  law,  40,  70. 
negative  nature  of,  70,  73,  137. 
natural  right  to,  203  et  seq. 

distinguishable  from  natural  rights  in  water  and 

natural  right  of  support,  204. 
purity  of,  265. 
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AIR — continued. 

prescript  he  right  to,  73,  97,  137. 

extent  of,  under  the  general  law,  79,  SO,  97  el  seq.,  470. 
Indian  Easements  Act,  99,  470.   (See 
Indian  Easements  Act.) 
necessity    for    defined    and    permanent    aperture    or 
channel  in  order  to  acquire,  73  cl  seq.,  428. 
pollution  of,  194,  205,  358. 

south  breeze,  no  prescriptive  right  to,  78,  79,  251,  427,  428. 
ventilation,  easement  of  air  for  purposes  of,  77,  98,  99. 

A.J  MERE    LAND    AND    REVENUE    REGULATION,    II    of    1877— [See 
Table  of  Statutes). 
s.  3,  easement  created  by,  in  favour  of  Government,  400. 

ALIENATION — {Sec    Conveyance,    Devise,    Dominant    Tenement,    License. 
Servient  Tenement). 
of  land,  includes  easements  appurtenant  thereto,  40,  312,  310. 
property  affected  by  mere  license,  effect  <>f,  669,  676. 

ALLUVION— 

increase  of  dominant  tenement  by,  effect  of,  483. 

restoration  of  dominant  or  servient  tenement    by,   within  twenty  years 
alter  complete  destruction,  effect  of,  592. 

ALTERATION    OF    DOMINANT    TENEMENT— (See    Air,    Extinction    of 
Basements,  Light,  Support,  Water,  Way), 
effect  of, 

as  amounting  to  abandonment  of  easement,  537  et  seq. 
forfeiture  of  easement,  563  '/  seq, 
constituting  an  excessive  user,  474  d  seq.,  ."><>.">  <l  seq.,  516,  517,  501, 

562,  :.ii:;. 
by  pulling  down.  ;.39.  541,  f><;:{.  572,  574,  576,  578,  582. 
restoration  after,  effecl  of,  540. 

AMERICAN  LAW— 

in  relation  to  extraordinary  use  of  water,  282. 

ANCIENT  LIGHTS    - 

what  are,  80. 

ANGLE  <)F  FORTY-FIVE  DEGREES— (Set    Light). 
ml.-  as  to,  in  I,  646,  646. 

ANGLO  I  \  I  > I  AN   LAW     [See  History  of  Easements). 

APERTURE      [Set   Air,  Door,  Light,  Window). 

,1,.,,, .,  ing,  effect  of,  180,  181,  565,  578. 

inci ,  effecl  of,  91,  17.'.  et  \eq.t  564,  566  </    <</..  581. 

,MII  i  i„.  definite  and  permanent,  !'■'•  >t  acq.,  428. 
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APPARENT   AND   CONTINUOUS    EASEMENTS— (See   Indian   Easements 
Act,  Quasi-  Basements). 
acquisition  of,  by  presumption  of  law,  326,  345  et  seq.,  389,  390,  .'!!>:;. 
under  Indian  Basements  Act,  351,  357,  384,  385,  393. 
difference  between,  and  discontinuous  easements  in  method  of  acquisition, 
32<i,  3(i0  r(  seq. 

APPARENT  EASEMENTS,  15,  16,  315,  345,  350,  365,  373,  374,  384. 

APPROPRIATION— 

of  flowing  water,  under  American  law,  282. 

English  law,  277  et  seq. 
French  law,  282. 
Indian  law,  282,  286  et  seq. 
underground  water,  how  far  permissible,  292,  293. 

APPURTENANCES— 

meaning  and  effect  of,  in  deed  or  will,  328,  330,  333,  334. 

APPURTENANT— 

"  appurtenant  or  belonging,"  meaning  and  effect  of,  310,  328  et  seq.,  337, 

338. 
customary  easements  in  s.  18  of  Indian  Easements  Act,  arc  rights  appur 

tenant,  33,  209.     (-See  Custom,  Customary,  Easements.) 
customary  rights  in  s.  2,  cl.  (b)  of  Indian  Easements  Act,  are  rights  unap- 

purtenant,  209. 
easement  is  a  right,  3,  4,  5,  27,  55,  03,  220,  231,  054. 
ferry  may  be  a  right,  229. 

license  is  right  unappurtenant,  27,  054.     (See  License. ) 
profit  d  prendre  is  profit,  5,  50,  215.     (<S'ee  Profit  d  Prendre.) 
profit  a  prendre  in  gross  is  profit  unappurtenant,   10,  50.     (Set  Profit  d 

Prendre  in  Gross.) 
right  in  gross  is  right  unappurtenant,  9,  10,  215,  220,  231   et  seq.     (See 

Rights  in  Gross. ) 

ARTIFICIAL  DISCHARGE,  121,  131,  293,  294.     [See  Surface-water,  Water.) 

ARTIFICIAL  STREAM — (See  Riparian  Proprietors,   Surface-drainage-water, 
Water), 
definition  of,  269. 

easements  in,  acquisition  of,  112  et  seq.,  352  et  seq. 
alienation  of,  121,  122. 
disturbance  of,  597. 
(lowing  into  natural  stream  becomes  natural,  209  et  see/.,  273. 
may  be  permanent  or  temporary  ior  acquisition  of  prescriptive  rights  as 

between  riparian  owners,  115. 
must  be  permanent  for  acquisition  of  prescriptive  rights  as  against  originator, 

114  et  seq. 
no  prescriptive  rights  in,  unless  flowing  in  defined  channel,  120. 

ASSAM— 

present  law  hi  force  in,  relating  to  easements,  51,  52. 
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ASSIGNMENT— (See  Alienation,  Conveyance). 

ASSIGNEE — (See  Covenant,  Notice). 

demand  to,  to  remove  nuisance,  when  necessary,  601,  606. 

how  affected  with  constructive  notice  of  agreement  preventing  acquisition 

of  easement,  419. 
notice  to,  of  obstruction  of  a   way  is   notice   also  of  grantee's  right  of 

deviation,  510. 
with  notice  of  covenant,  bound  by,  13,  14,  321. 

of  property  affected  by  mere  license,  not  bound  by  license,  28,  669,  676, 
677. 
right  in  gross,  not  bound  by  right  in  gross,  58,  232. 
servient  tenement,  bound  by  easements  affecting,  12,  14,  62,  03,  604,  054. 
when  bound  by  acquiescence  of  grantor,  404. 

not  bound  by  acquiescence  of  grantor,  404. 

BANK — (Sec  Bund,  Embank,  Riparian  Owner). 

right  of  way  along,  may  be  accessory  to  a  right  of  fishery,  519. 

BEAMS— 

right  to  nail,  to  a  neighbour's  wall,  an  casement,  230. 

BED  OF  RIVER— 

soil  of,  in  private  waters,  to  whom  belongs,  215,  219,  274. 

public  waters,  to  whom  belongs,  216,  221,  223,  240. 

BENEFICIAL  ENJOYMENT— 

meaning  of,  in  s.  4  of  Indian  Easements  Act,  8,  58. 

BENGAL— 

prescription  in,  447. 

present  law  in  force  in,  relating  to  easements,  48,  49. 

privacy,  right  of,  in,  211. 

BENGAL  IRRIGATION  ACT,  111   (B.C.)  oi  1876— (-See  Table  of  Statutes). 
compensation  under,  for  disturbance  of  rights  in  water,  40,  48. 

BENGAL,  X.   \V.   I'.  AND  ASSAM  CIVIL  COURTS  ACT.  Xll  ok  1887... 
52.     (See  Table  of  Statutes.) 

BENGAL  PRIVATE   FISHERIES  PROTECTION  ACT,   II  ok  1889. ..219. 
i.s'r<  Table  <>l  Statutes.) 

BENGAL  REGULATIONS  III  am.  VI  or  1793. ..40.     (Set  Table  of  Statutes.) 

BENGAL  ROAD  CESS  ACT,  IX  ok  1880.. .244.     (See  Table  of  Statutes.) 

BENGAL  TENANCY  ACT,  VIII  ok  1885— (Set  Table  of  Statutes). 
extinction  of  eaBemente  under,  531. 

BOAT     (Se<   Interruption,  Rainy  Season,  User,  Way), 
riglrl  "I  way  by,  in  [ndia,  104,  1 12,  219,  458,  512,  520. 
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BOMBAY— 

prescription  in,  440,  447. 

present  law  in  force  in,  relating  to  easements,  49,  ."><). 

privacy,  right  of,  in,  211. 

BOMBAY  REGULATION,  IV  of  1827— (-See  Table  of  Statutes). 
rule  of  justice,  equity  and  good  conscience  under,  40. 

BOMBAY  REGULATION,  V  of  1827... 446,  452.     (-See  Table  of  Statutes.) 
repealed  by  Indian  Limitation  Act,  IX  of  1871... 452. 

BRANCHES— (-See  Projecting  Branches). 

BREEZE— (-See  South  Breeze). 

BRITISH  INDIA— 
meaning  of,  47,  52. 
present  law  in  force  in,  relating  to  casements,  48  et  seq. 

BUILDING— (See    Air,    Alteration    of    Dominant    Tenement,    Light,    Mining 
Rights,  Negligence,  Party-wall,  Repair,  Support). 
repair  of,  1(58,  175  et  seq. 

support  for,  by  adjacent  and  subjacent  land,  135,  140  et  seq.,  101. 
building,  135,  164  et  seq. 
party- wall,  183. 
support  for  separate  floors  or  "  flats  "  in,  104,  350. 
withdrawal  of  support  for,  100  et  seq. 

negligence  in,  173  et  seq.,  188. 

BUND— (See  Embank). 

right  to  have  water  kept  back  on  servient  tenement  by  means  of,  when  not 
acquirable  by  prescription,  121. 
keep,  at  a  particular  height,  an  casement,  231. 
maintain,  as  against  an  owner  of  jalkar,  220. 
removal  of  so  much  of,  as  interferes  with  the  natural  right,  299. 

BURIAL— (See  Custom). 

right  to  bury  dead  in  another's  land,  209,  214,  229. 

BURMA— 

present  law  in  force  in,  relating  to  easements,  52,  53,  54. 
Lower  Burma,  53. 
Upper  Burma,  53,  54. 

BURMA  LAWS  ACT,  XIII  of  1898... 52,  53,  54.     (See  Table  of  Statutes .) 

BURTHEN  OE  PROOF— 

in  regard  to  acquisition  of  casements,  105,  170,  203,  599. 
abandonment  of  easements,  539,  542. 
disturbance  of  easements,  017. 
forfeiture  of  easements,  504,  505,  572,  570. 
licenses,  002,  003. 
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CALCUTTA  MUNICIPAL  ACT  (BEN.  ACT,  III  or  1899J...244.    (flee  Tabic 
of  Statutes.) 

CANAL  ACTS— 

easements  acquired  under,  in  England,  400. 

CAUSE  OF  ACTION— 

recurring,  202,  299,  403,  651. 

damages  to  prevent,  638. 

injunction  to  prevent,  198,  202,  263,  299,  627,  630. 

CENTRAL  PROVINCES  AND  COORG— 

present  law  in  force  in,  relating  to  easements,  50. 

GENTRAL   PROVINCES   LAND   REVENUE   ACT,  XVIII   or   1881— (flee 

Table  of  .Statutes). 
easement  created  by,  ki  favour  of  Government,  400. 

CESSATION   OF   ENJOYMENT— (See  Continuous  Easements,  Discontinuous 
Easements,  Extinction  of  Easements,  Interruption,  Non-user), 
after  acquisition  of  easement,  effect  of,  538  ct  scq.,  541  ct  seq.,  551  1 1  seq.,  559. 
before  acquisition  of  easement,  effect  of,  433  ct  seq.,  451,  458,  404,  465. 

CHANCERY  PROCEDURE  ACT,  1852... 614,  615.     (See  Table  of  Statutes.) 

CHURCH— (flee  Custom). 

access  of  light  to,  protected,  100. 

right  of  way  to,  how  acquirable  by  inhabitants  of  a  place,  32,  237. 

CIVIL  PROCEDURE  CODE,  ACT  XIV  of  1882— 

repealed  by  Act  V  of  1908.. .010,  621,  734.       ■ 
section  497  of,  compensation  formerly  awarded  under,  621. 
effect  of,  621. 

CIVIL  PROCEDURE  COD  10,  ACT  V  of  1908— (Appendix  X,  734). 
repeals  Act  XIV  of  1882.. .616,  621,  734. 
temporary  injunctions  under,  616,  619,  621,  734,  735. 

CLOTHES— 

right  to  bang,  "ii  lines  passing  over  neighbour's  land,  an  easement,  -30. 

COMMON  ENEMY 

n  garded  as,  of  .ill  sea  coast  proprietors,  294. 

common  LAW  PROCEDURE  ACT,  1854... 38, 614.     (flee  Table  of  Statutes.) 

COMMON  OF  BOTES,  226. 

or  ESTOVERS,  215,  226. 
PASTURE,  215,  226. 
PISCARY,  21  I. 
SHACK.  226. 
I  i  im;  LRY,  215. 

COMPANY     (flei  I  Corporation). 
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COM  1'ENSATION— (Sec  Damages). 

under  Bengal  Irrigation  Act  (B.C.)  Ill  of  1876.. .46,  48. 

Indian  Easements  Act  (ss.  33,  34),  597,  032,  040,  7J(J,  720. 
(s.  50),  593,  725. 
(s.  64),  079,  728. 
Northern  India  Canal  and  Drainage  Act  (VIII  of  1873),  45,  40,  50,  51. 

CONSENT — (See  Acquiescence,  License,  Injunction). 

no  prescription  where  enjoyment  had  by,  419,  431,  431). 
p rescript ive  right  to  support  dependent  on  presumed,  157. 

CONSIDERATION— (Sec  License). 

CONSTRUCTION  OF  DEEDS— 

generally,  318,  324,  486,  487,  003. 

in  relation  to  an  express  grant,  17 J,  323,  324,  480,  487,  494.     {See  Express 
Grant.) 
implied  grant,    320,    328,  480,   494,   502.     (See    Implied 

Grant. ) 
uncertain  grant,  324,  o25. 

CONSTRUCTIVE  GRANT,  39/394. 

CONSTRUCTIVE  KNOWLEDGE— 

as  an  element  in  prescription,  158,  161,  420,  429,  449,  450,  451. 

CONSTRUCTIVE  NOTICE— 
assignee  when  bound  by,  404. 

CONTINUOUS   EASEMENTS,  15,  10.     (See  Apparent  and  Continuous  Ease- 
ments.) 
acquisition  of,  how  affected  by  non-user,  430,  438,  439. 
extinction  of,  by  abandonment,  537  el  seq. 
foifeiture,  563  el  seq.,  585. 

CONTINUOUS  AND  DISCONTINUOUS  EASEMENTS,  15,  16. 

CONTRACT— (See  Agreement,  Covenant). 

rights  not  amounting  to  easements  acquirable  by,  249,  250. 

CONTRACTOR— 

liability  of  employer  for  negligence  of,  181,  182,  188. 

CONVEYANCE— (Sec  Alienation,  Qiuisi-Easements). 

acquisition  of  easements  under  simultaneous  conveyances,  390  et  seq. 

of  laud  passes  easements  annexed  thereto,  46,  312,  316,  588. 

words  required  in,  to  pass  a  right  of  way  not  specifically  described,  337,  338. 

CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,   1881. ..312,  313,  310, 
337.     (See  Table  of  Statutes.) 

CORPORATION— 

ability  of,  to  obstruct  growing  casement  as  adjoining  owner,  72. 
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CORPORATION— continued. 

acquisition  of  easements  by,  12,  338,  346,  406. 

against,  345. 
can  prescribe,  11. 
dedication  by,  239. 
temporary  injunction  directed  to,  on  whom  binding,  621. 

COURT  OF  CHANCERY— 

jurisdiction  of,  38,  614,  623  et  acq. 
relief  granted  by,  38,  39,  614,  623  et  seq. 

COVENANT— (See  Acquisition  of  Easements,  Air,  Light,  Support), 
breach  of,  against  whom  can  be  enforced,  13,  14,  (539. 
express,  special  rights  enforceable  under,  13,  14,  321,  639. 
for  quiet  enjoyment,  express,  effect  of,  320,  321. 

implied,  effect  of,  320,  321,  346. 

question  as  to  breach  of,  how  determined,  322. 
implied,  not  to  revoke  license,  679. 
negative  easements  created  by,  156,  318. 
operating  as  grant,  318. 

CRIMINAL  PROCEDURE  COLE,  ACT  X  uf  1882— 
repealed  by  Act  V  of  1898. ..732 

CRIMINAL  PROCEDURE  CODE,  ACT  V  of  1898— (Appendix  IX,  732). 
powers  of  Magistrates  under,  in  disputes  concerning  easements,  47,  732,  733. 
right  of  way  is  a  right  of  use  of  land  within  s.  147  of,  105,  106. 

CROWN — (See  Government). 

when  bound  by  Statute,  405,  466. 

C  i  rL-DE-SAG—(See  Highway). 

CULTIVATION— (See  Irrigation). 

CUSTOM— 

acquisition  of  easements  by,  30,  206  et  seq.,  237,  442. 
adaptation  of,  to  modern  requirements,  how  far  permissible,  208. 
bad  if  excluding  all  the  rights  of  property,  208. 
cannot  override  Legislative  enactment,  209. 
difference  between,  and  easement,  30,  31. 

prescription,  31,  206. 
mi!  i  be  reasonable  and  certain,  31,  33,  34,  207.  208. 
no  fixed  period  tor  establishment  of  local,  33,  31,  209. 
period  for  ascertaining  reasonableness  or  unreasonableness  of,  208. 
proof  of,  2(19. 
Ben  a  lit  <>«  aer  may  be  compelled  by,  to  ropair,  L86,  187,  522,  523. 

CUSTOMARY  EASEMENTS,  30,  33,  209,  237.     (See  Custom.) 

CUSTOMARY  LAW  OF  INDIA— 

powen  "I  Government  under,  in  connection  with  irrigation,  288,  289. 
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CUSTOMARY  RIGHTS— 

distinguishable  from  customary  easements  under  Indian  Easements  Act, 

20!). 

CUSTOMARY  WAY— 

can  be  converted  into  highway,  237. 


DAM— 

right  to  maintain  artificial,  extent  of,  109. 

raise  water  of  upper  stream  by  means  of,  extent  of,  279. 

DAMAGE — (Sec  Natural  Rights,  Negligence,  Support), 
actionable,  261,  298,  597,  627,  632,  640. 

presumed  from  invasion  of  legal  right,  261,  298,  597. 
by  collective  acts,  how  to  be  estimated,  598. 
proof  of,  in  regard  to  threatened  disturbance,  631,  632. 

DAMAGES — (See   Compensation,   Delay,    Disturbance   of   Easements,   Indian 
Easements  Act,   Injunction,   Laches,   Light,   Nuisance,   Specific   Relief 
Act,  Suit), 
evidence  in  reduction  of,  in  action  for  negligence,  181. 
for  disturbance  of  casements — 
further  relief  by,  649,  650. 

in  lieu  of  injunction,  196  et  seq.,  623  et  aeq.,  628,  632,  640,  642,  643.  644. 
together  with  injunction,  198,  640,  642. 
undertaking  as  to,  619,  620. 
when  a  final  remedy,  638. 
refused,  638. 

temporary  injunction  wrongly  granted,  619,  620. 
for  revocation  of  license,  660,  679,  680. 
statutory  discretion  as  to,  628. 

DAMNUM  ABSQUE  INJURIA— 
not  actionable,  122,  126,  174,  261. 

DECLARATION— 

relief  by,  206,  262,  284,  650. 

DEDICATION— (See  Highway). 

DEED — (See  Construction  of  Deeds). 

DELAY— (See  Laches). 

when  a  bar  to  equitable  relief,  194,  197,  618,  619,  1136. 

when  not  necessarily  a  bar  to  damages,  637. 

whether  there  has  or  has  not  been,  a  question  of  fact,  618,  636. 

DEROGATE  FROM  HIS  GRANT— 

grantor  cannot,  77,  78,  320,  321,  346,  348  et  seq.,  359,  374,  379,  381,  400. 
limitation  of  the  rule,  319,  347,  34S. 
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DESTINATION  DU  PEBE  BE  FAMILLE,  302..  303,  372,  384. 
DEVIATION— (See  Highway,  Way). 

DEVISE,  323,  326,  347,  351,  392,  487.     (-See  Conveyance,  Construction  of  Deeds, 

Express  Grant,  Implied  Grant.) 
acquisition  of  easements  under,  by  presumption  of  law,  347,  351,  390,  391, 

392. 
governed  by  same  rules  of  construction  and  evidence  as  a  deed,  320,  347, 

390,  391,  392,  487. 

DILUVION— 

diminution  of  dominant  tenement  by,  effect  of,  483. 

DIRECTION— (See  Highway,  Necessity,  Way). 

DISCHARGE — (See  Artificial  Discharge,  Surface-water,  Water), 
easement  of,  upon  adjoining  land,  121,  131,  293,  294. 
natural  right  of,  upon  adjoining  land,  121,  293. 

DISCLAIMER— 

non-user  coupled  with,  effect  of,  552,  553. 

DISCONTINUOUS  EASEMENTS— 

acquisition  of,  by  implied  grant,  328  et  seq. 

definition  of,  10. 

difference  between,  and  apparent  and  continuous  easements  in  method  of 

acquisition,  326,  300,  302,  303. 
exjunction  of,  by  abandonment,  551  et  seq.,  559. 

forfeiture,  562,  563,  585. 
non-user  of,  effect  of,  prior  to  acquisition,  436,  437,  439. 

subsequent  to  acquisition,  551  ct  acq.,  559. 

DISPOSITION— 

of  the  owner  of  two  tenements,  in  regard  to  easements,  163,  104,  100,  107, 

339,  343,  344,  302,  303,  306,388,  389, 
390,  393. 
pleadings  as  to,  611. 

DISTURBANCE      <>K      EASEMENTS-   -(See     Abatement,     Compensation, 
Damage,  Damages,  Indian  Basements  Act,  Injunction,  Parties  to  Suit, 
Pleadings,  Specific  Relief  Art,  Suit ). 
acquiescence  in.  effect  of,  197,  630,  636  et  seq. 
acquisition  <>l  land  under  Statute  is  no1  a.  530,  531. 
by  collective  acts,  how  in  be  estimated,  598. 
continuing  <i<  du  in  du  m,  effect  of,  463,  651. 
liability  for,  199,  604  et  seq. 

limitation  of  suit    tor,  under  Act  IX  ol  IS71...1:;,  152,462. 

XV  of  1877.. A  l,  452,  462. 
IX  ,4  L908...48,  152,  453,  102,  050,  051. 
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DISTURBANCE  OF  EASEMENTS— continued. 

no  remedy  as  against  servient  owner  for  disturbance  of  growing  right, 
434,  607. 

remedy  for,  by  act  of  injured  party,  599,  600,  601. 
suit,  601  it  seq. 
as   against,    trespasser,    prior   to   acquisition    of    prescriptive 
right,  607. 
request  to  remove,  when  to  be  made,  601. 
threatened,  remedies  for,  193,  197,  616,  618,  627,  630  et  seq. 
what  constitutes  a  disturbance,  590,  597,  640. 

DISTURBANCE    OF    NATURAL    RIGHTS,   194,   260  et  seq.,  297  et  seq., 

299  et  seq.     (See  Natural  Rights,  Nuisance.) 

DOMINANT  HERITAGE— (See  Dominant  Tenement), 
definition  of,  56. 

DOMINANT  OWNER— (See  Dominant  Tenement). 

DOMINANT  TENEMENT,  3,  7,  55.     (See  ^ttasi-Dominant  Tenement.) 
alienation  of,  effect  of.     (See  Alienation.) 

alteration  of,  effect  of.     (See  Alteration  of  Dominant  Tenement.) 
conveyance  of.     (See  Conveyance.)     ■ 
destruction  of,  effect  of,  590. 
easement  must  be  associated  with,  3,  9,  55,  56,  472. 

beneficial  to.  58,  472. 
increase  or  diminution  of,  by  alluvion  or  diluvion,  effect  of,  4S3. 
owner  of,  acquiescence  of.     (See  Acquiescence.) 

rights  and  obligations  of,  in  regard  to  use  and  preservation  of 
easements.  168,  186,  187,  473  et  seq.,  485,  48(>,  517,  519,  520. 
(See  Accessory  Easements,  Party-wall,  Repair,  User.) 
partition  or  severance  of,  effect  of,  483,  484. 
profit,  a  prendre  must  be  associated  with,  4,  56. 
rebuilding  of,  on  same  site  within  twenty  years,  effect  of,  592. 
restoration  of,  after  abandonment,  effect  of,  540. 

by  alluvion  within  twenty  years  after  complete  destruction, 
effect  of,  592. 

DOOR— 

in  India  may  be  effective  for  admission  of  light  and  air,  79. 

DRAINAGE- — (See  Discharge,  Northern  India  Canal  and  Drainage  Act,  Per- 
colation, Surface-drainage-water), 
easement  of,  a  continuous  easement,  16. 

EASEMENTS— (See  English  Prescription  Act,  Exception,  Indian  Easements 
Act.  Indian  Limitation  Acts,  License,  Non-user,  Reservation.  User), 
accessory.     (See  Accessory  Easements.) 
acquired  through  the  act  or  presumed  act  of  man,  10. 
acquisition  of,  methods  of.     (See.  Acquisition  of  Easements.) 
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EASEMENTS— contin  ued. 

adaptation  of,  to  meet  requirements  of  trade  or  scientific  discovery,  11,  12. 
against  whom  may  be  acquired,  120,  210,  312,  317,  441  et  seq.,  4G5,  40G. 

(See  Government,  Landlord,  Mortgagor,  Tenant.) 
are  restrictive,  not  exclusive,  64. 
by  whom  may  be  acquired,  317,  318,  320,  441,  457.     (See  Government, 

Tenant.) 
British  India,  law  in,  relating  to,  48.     (See  Mofussil,  Presidency-towns.) 
characteristics  of,  3,  55,  472,  054. 

claim  to,  inconsistent  with  claim  to  ownership  of  land,  05,  104,  450,  009. 
classification  of,  14,  15. 
definitions  of,  0,  7,  8. 
difference  between,  and  licenses,  27,  054. 

natural  rights,  25,  257. 

profits  a  prendre,  4,  5. 

rights  in  gross,  9,  231. 
disturbance  of,  594.     (See  Disturbance  of  Easements.) 
duration  of,  17,  102. 

extent  and  mode  of  enjoyment  of,  471  et  seq.     (See  Grant,  Necessity,  Pre- 
scriptive Easements,  (^r/.v, -Easements.) 
extinction  of,  528,  587  et  seq.     (See  Extinction  of  Easements.) 
Iiistory  of,  34.     (See  History  of  Easements.) 
inchoate,  unknown  to  the  law,  435. 
inconsistent,  cannot  co-exist,  17. 

limitation  of  suits  for.     (See  Disturbance  of  Easements,  Limitation.) 
limited,  17,  103,  320. 

in  time,  cannot  be  acquired  by  prescription,  443,  444. 
rial  urc  of,  3,  C>4. 

need  not  be  reasonable,  if  not  prescriptive,  31,  207.     (Sec  Prescription.) 
permanent,  17. 

pleading  of,  litis.     (See  Pleadings.) 
proof  of,  608,  609.     (See  Burthen  of  Proof.) 

repealed  Indian  enactments  relating  to.     (S<r  History  of  Easements.) 
resemblance  bet  ween,  and  profits  a  prendre,  5. 
revival  of.     (See  Revival  of  Basements.) 

rights  capable  of  restriction  by,  25.  2.">7.     (See  Natural  Rights.) 
servient  owner  not  entitled  to  require  continuance  of,  59,  109,  132,  530. 

ubordinate,     (Sei  Subordinate  Basements.) 
u  pension  of.     (Sei  Suspension  of  Easements.) 

unrepealed  Indian  enactments  relating  to,     (Sic  History  of  Easements.) 
u  e  and   preservation   of,   rights  and  obligations  connected   with.     (See 

I  dominant  Tenement.) 
\alid  though  benefiting  tenements  other  than  dominant  tenement,  59. 
variety  of,  how  limited,  1 1  </  seq. 

void,  it  granted  by  a  oompanj  [or  purpose  inconsistent  with  its  constitu- 
tion, 319. 

EAI  EMENT  IX  GROSS 

nol  I. now  n  to  i  be  la  «.  9,  58. 
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EA  V ES  DROPPING,  1 29. 

ELECTRIC  LIGHTING  COMPANY— (-See  Corporation), 
acquisition  of  way-leave  and  other  easements  l>y,  12. 

EMBANK— 

right  of  riparian  owners  to,  against  each  other,  275,  200. 

ENGLISH  LAW—  {See  History  of  Easements). 

ENGLISH  PRESCRIPTION  ACT,  1832— (Appendix  I,  683). 

aim  and  object  of,  418. 

claims  against  Crown,  under,  466. 

does  not  exclude  other  modes  of  acquiring  easements,  42(L 

effect  of,  421,  455,  560. 

enjoyment  under,  must  be  actual,  436. 

exclusion  of  estates  for  life  or  for  term  of  more  than  three  years  under,  in 

computation  of  prescriptive  period,  435,  468. 
interruption  under.  433.  437. 
is  an  act  of  procedure,  421. 
proscription  is  juris  positivi  under,  421. 

title  to  easements,  how  acquired  under,  420,  421,  430  ct  seq.,  460. 
user,  cessation  of,  under,  effect  of,  437  ct  seq, 

ENGLISH  PRINCIPLES— 

applicability  of,  in  India,  41,  42,  628. 
influence  of,  in  India,  41,  42,  613,  623,  628. 

ENJOYMENT — {See  Agreement,  Cessation  of  Enjoyment,  English    Prescrip- 
tion Act,  Indian  Easements  Act,  Indian  Limitation  Acts,  Interruption, 
Non-usor,  Prescription,  User). 
prescriptive. 

computation  of  periods  of,  under  English  Prescription  Act,    421,    439, 

460. 
Indian  Easements  Act,  462. 
Limitation  Acts,  460. 
essentials  of  valid,  107,  108,  124.  128,  143,  150,  151,  156,  157,  158, 

161,  418,  422,  425,  426,  431,  433,  449,  451,  455,  456,  464. 
length  of,  in  England  under  common  law.  150,  153,  156,  161,  413,  414, 

416,  417,  418. 
English  Prescription  Act,  41S  ct  seq. 
in  India,  prior  to  Indian  Limitation  Acts,  446  ct  seq. 
under  Indian  Easements  Act,  4(>8,  469. 
Limitation  Acts.  452  et  seq. 

EQUITABLE  DOCTRINES— {See  English  Principles), 
effect  of,  13,  39,  318,  321,  322,  394,  606,  675. 

ESTOPPEL— (See  Acquisition  of  Easements). 
by  conduct,  150,  380,  381,  394  cl  .ser/.,  666. 
representation,  310. 
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EVIDENCE— (See  Proof). 

expert,  197.  303,  lift',.  047. 

irrelevant,  what  is,  in  disturbance  of  ancient  lights,  047,  G4S. 

EXCAVATED  LAND— 

easement  of  support  to,  by  adjacent  land,  139,  140,  144,  102. 

EXCAVATION— 

by  licensor  on  property  affected  by  license.  669. 
disturbance  of  easement  of  support  by,  109,  302. 

natural  right  of  support  by,  300  et  seq. 
extended  right  of  support,  effect  on,  by,  481,  585. 
obligation  to  fence  in,  228,  229. 

EXCEPTION— (-See  Reservation). 

enabling  grantor  to  do  something  in  derogation  of  grant  will  not  prevent 
grantee  from  acquiring  easement  aliunde,  419. 

EXPRESS  GRANT—  (See  Acquisition  of  Easements,  Contract,  Grant). 
definition  of,  323,  324. 
no  special  words  necessary  for,  324. 
of  mere  license  need  not  be  in  writing.  005. 

license  coupled  with  an  interest,  when  must  be  in  writing,  065. 
question  whether,  should  be  in  writing,  322. 

in  England,  322. 
in  India.  322.  323. 
rights  not  amounting  to  easements  acquirable  by,  7.">,  79.  232.  249.  250,  251. 

EXPRESS  RELEASE— {See  Extinction  of  Easements). 

EX  PRESS  RESERVATION— 
rule  of,  300  */  seq. 

exceptions  to,  343,  37S,  388  et  seq. 

EXTINCTION   OF   EASEMENTS— (See  License.  Servient  Tenement.  Statute). 
by  express  release.  528,  529  <l  seq. 
presumed  release,  528,  531  et  seq. 

through  abandonment.    528,    529,    530,    537    <l   seq., 
551  et  seq. 
authorised  acl   of  servient  owner,  528,  534 

et  8t  q.,  676. 
forfeit  lire.  529,  561  et  seq. 
unity  of  absolute   ownership,  58,  528,  532 

et  seq. 
various  other  methods,  587  et  seq. 
under  Indian  Easements  Act.     {Set   Indian  Basements  Act.) 

EXTRAORDINARY  AMOUNT  <>K"  LIGHT,  84,  89,  90,  92. 
dominant  owner  cannot  complain  of,  loi. 
l,t  tu,  cannot  be  acquired  by  prescription,  92. 

EXTRAORDIN  \i:Y  BUPPORT 

i '  1 1 1 1 1  it  ion  "I  easement  "f.  161,  162. 
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FENCES,  227. 

ea  'iii>  n(  i  conni  cti  >l  wit  li.  227  i '  seq. 

FENDER— 

right  fco  retain,  for  keeping  stream  in  a  particular  course,  an  easement,  230. 
user  of,  if  excessive,  may  be  abated  by  servient  owner,  -477. 

FERRY— 

acquisition  of,  in  England,  22:),  230. 

India,  229,  230. 
easement  relating  to,  22!). 

is  a  franchise  not  necessarily  appurtenant  to  land,  229. 
not  extinguished  by  competition  or  mere  non-user,  229. 

FESTIVAL—      * 

right  of  Hindus  to  celebrate  the  lloli,   on  another's  land,  a  customary 
easement,  32,  214. 

FICTION  OF  LUST  GRANT— {See  Grant). 

FISHERY— {See  Jalkar,  Private  Waters,  Public  Waters). 
rights  of, 

in  England,  214. 

private  rights  of,  21  1  et  seq.,  221. 
public  rights  of,  21b,  217,  221,  22;.. 
in  India,  2 !  7. 

private  rights  of,  in  private  waters,  217  et    "/. 

are      easements      within 
Indian  Limitation  Act, 
XV  of  1879. ..218. 
when  not  natural  rights 
are  'profits  a  prendre  in 
alieno  solo,  218. 
in  public  waters,  221  ct  seq. 
public  rights  of,  221,  225. 
several,  215. 

presumption  of  origin  of,  217. 

PLATS— (See  Buddings). 

FLOODS— 

right  of  riparian  proprietors  to  protect  their  lands  from,  when  absolute, 

275,  290. 
right  of  riparian  proprietors  to  protect  their  lands  from,  when  qualified, 

275,  290,  294. 

FLU  MEN,  131. 

FORESHORE— 

of  sea,  ownership  of,  217. 

public  rights  over,  217. 

p.e.  48 
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FORESHORE— coniinued. 

of  tidal  navigable  river,  ownership  of,  216,  217. 

public  rights  over,  210,  217. 

FORFEITURE—  (See  Extinction  of  Easements). 

FOULING— (Sec  Pollution). 

FOUNDATIONS— (-See  Building,  Support). 

FRANCHISE-  -(Set   Kerry). 

FRAUD— 

acquiescence  in  the  nature  of,  395. 

elements  of,  395. 

FRENCH  LAW,  15,  282,  363,  411,  412. 

FRUIT  TREES— 

easement  to  nail,  to  a  neighbour's  wall,  230. 
remedies  for  nuisance  before  easement  acquired,  230. 

FUNERAL  OBSEQUIES— (-See  Burial). 

GAS  COMPANY— (See  Corporation). 

acquisition  of  way-leave  and  other  easements  by,  12,  407. 

CAS  WORKS  CLAUSES  ACT,  1871. ..407.     (Sec  Table  of  Statutes.) 

GATEWAY— 

right  of  way  through,  495,  498,  515. 

GENERAL  CLAUSES  ACT, 

J  of  L898— (See  Table  of  Statutes). 

no  definition  of  easement  in,  i). 

X  of  1897      (Set  Table  of  Statutes). 

s.  3  (7),  52. 

mi  definition  of  basemen!  in,  !). 

GOVERNMENT     (Set  Crown). 

acquisition  of  easements  against, 

by  custom,  2 in. 

prescription,  120,  :'!(».  276,  465,  466. 
under  Indian  Limitation  Act,  IX  of  1908, 
48,  465,  466. 
Easements   Act,    L65,   466, 
469. 
[ui  1 1  i'-i]  oi  private  rights  oi  fishery  against,  221,  222. 
,  i.ii  ui. .1  \  i  ai  i  ui'  ui-  bj  ,  I"-',  406. 
umpl  ion  "I  dedical  ion  against ,  2.'!'.i,  276. 
powei    oi    in  connection  with  irrigation,  288,  280. 
rem<  dj  [oi  dii  i  urbance  "I  eai  emi  dI  aga  ini  I   599. 


(     755     ) 

GRANT — (Set  Constructive  Grant,  Derogate  From  His  Grant,  Express  Grant, 
Implied  Grant,  License,  Presumed  Grant), 
affirmative  easements  created  by,  318. 
all  easements  theoretically  lie  in,  311. 
construction  of.     (See  Construction  of  Deeds.) 
liction  of  lost,  15!),  410,  117,  418,  421,  422. 
in  general  terms,  different  from  grant  for  particular  term,  318. 
partly  void,  partly  valid,  320. 
presumption  of  additional,  180,  33!)  el  seq.,  340,  (ill. 

lost,  150,  151),  161,  241,  427. 
question  whether  valid  without  writing,  322,  666. 
uncertain,  rule  as  to  construction  of,  as  against  grantor,  325. 
void  if  contrary  to  Statute,  319. 
when  oral,  question  whether  easement  or  license  created,  323. 

GROSS — ('Vet  Profits  a  Prendre  in  Gross,  Rights  in  Gross). 

HAUT— (<S'cc  Market). 

right  to  hold,  on  another's  land,  an  easement,  229. 

"HERETOFORE  USED  OR  ENJOYED"— 

meaning  and  effect  of,  337. 

HIGHWAY— (See  Public  Body). 

access  to,  from  adjoining  land,  right  of,  243,  513. 
addition  to,  dedication  of,  when  presumed,  240. 
cannot  be  a  dominant  tenement,  233. 
creation  of,  29,  30,  235. 

by  dedication,  29,  30,  235  el  acq.,  241,  242. 
Statute,  235,  239. 
cul-de-sac  may  become  a  legal,  242,  24'j. 
customary  way  may  become  a,  237. 
dedication  of,  by  whom  can  be  made,  235,  239. 

cannot  be  inferred  from  user  for  purposes  of  recreation,  etc. , 

242. 
in  favour  of  general  public  only,  30,  237. 
involves  dedication  of  subjacent  soil  as  between  owner  and 

controlling  authority,  238. 
may  be  qualified,  239. 
must  be  in  perpetuity,  238. 
deviation  from,  right  of,  243. 
difference  between,  and  easement  of  way,  29,  233,  240,  243,  244,  247,  512, 

513,  515. 
different  kinds  of,  233,  234,  246. 
direction  of,  241,  242. 

distinguishable  from  easement  acquired  by  portion  of  public,  30,  237. 
disturbance  of,  a  public  nuisance,  247. 

remedies  for,  247,  248. 
diversion  of,  effect  of,  24t>. 
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HIGHWAY — continued. 

encroachment  on,  cannot  be  legalised,  240. 

extent  and  mode  of  enjoyment  of,  29,  30,  234,  240,  241. 

extinction  of,  24(3. 

is  not  an  easement  but  a  right  in  gross,  9,  10,  29,  233.    (Sec  Bights  in  Gross. ) 

pleading  of,  105,  611. 

pre-emption  in  adjoining  owner  will  prevent  dedication  of,  236. 

presumption  as  to  extent  of,  240. 

as  to  ownership  of  soil  of,  238. 

how  rebuttable,  238. 
public  cannot  release  their  rights  in,  210. 
repair  of,  244,  245. 

right  to  discharge  water  from,  on  to  adjoining  land,  how  acquirable,  233. 
soil  of,  as  between  dedicating  owner  and  public,  remains  vested  in  former, 

29,  30,  104,  237. 
to  public  monument  or  other  object  of  interest  on  private  property,  cannot 

be  acquired  by  user,  241. 
when  qualified  by  easement  of  May,  105. 

HINDU  LAW,  39,  40,  70. 

easements  known  to,  39,  40,  70. 

HISTORY  OF  EASEMENTS,  34,  30,  39,  40,  4 2,  45,  014  et  seq.,  623  d  seq. 
Anglo-Indian  law,  40. 
English  law,  36. 
Indian  law,  39,  40. 

legislation,  repealed,  42. 

unrepealed,  45. 
Roinan  law,  34,  36,  37. 

HOUSE — 'Sec  Building,  Negligence,  Party-wall,  Support). 

IMPLIED  GRANT— {Set  Appurtenances,  Appurtenant,  "Heretofore  used  or 
enjoyed,"  "  Therewith  used  and  enjoyed  "). 
by  deed  or  will,  326. 
construction  of,  326  et  seq.,  331,  336,  486,  487,  491,  502. 

question    whether   entire   interest    in   land   conveyed   or 
easement,  327. 

definil Lon  <>i.  326. 

distinction  between,  .-.nil  presumed  grant,  326,  327. 

IMPLIED  RESERVATION     [Set  Presumed  Reservation). 

INCHOATE  EASEM  ENTS— (-See  Easements). 

INCLOSURE  ACTS— 

eated  bj .  107. 

INCONSISTENT  EASEMENTS    {Set  Easements). 
INCONSISTENT  NAT1  B  \L  RIGHTS,  17,   L8. 
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INCORPOREAL  HEREDITAMENT— 
easement  is.  63,  322. 

in  England,  can  only  pass  by  deed,  322,  666. 
profit  &  prendre  is,  5,  660. 

INCREASE— 

of  burthen  on  sen  tent  tenement  by  dominant  owner,  effect  of,  89,  90,  91, 

162,  163,  474,  475  et  seq.,  493,  50 1, 
502  et  seq.,  582  et  seq. 
third  party,  effect  of,  481. 
of  light,  dominant  owner  cannot  complain  of,  101. 

INCREASED  SUPPORT— 

acquisition  of  easement  of,  161,  162,  430. 

INDIAN  EASEMENTS  ACT,  1882  (Appendix  VII,  701)— 
abatement,  remedy  of,  rejected  by,  COO. 

"  accustomed  business,"  question  as  to  meaning  of  in  s.  33,  Expl.  II,  97. 
application  and  scope  of,  7,  40,  47,  50,  103,  106,  248,  323,  453,  468,  569, 

703. 
compensation  under.     (See  Compensation.) 

differences  between,  and  general  law,  6,  23,  27,  28,  80,  81,  96,  97,  99,  384 
et  seq.,  462,  476,  481,  539,  586,  593,  600,  668, 
669. 
Indian  Limitation  Act  (IX  of  1908),  248,  457,  468. 
enjoyment  under,  46S,  469. 

computation  of,  effect  of,  462. 
extent  of  easements  of  light  and  air  under,  80,  81,  95,  96,  97,  90,  476,  481, 

585,  586. 
extinction  of  casements  under,  after  fixed  period  of  non-user,  539,  5C0. 

by  forfeiture,  585,  586. 

various  other  methods,  587  el  seq. 
licenses  by  non-user,  under,  677. 
Government,  acquisition  of  easements  against,  under,  466,  469. 
injunction  under,  627,  632. 
interruption  under,  434,  468,  469. 
mere  license,  negative  nature  of,  under,  662,  663. 

when  transferable  under,  28,  668,  660. 
not  exclusive  of  other  methods  of  acquiring  easements,  469. 
partition  of  dominant  tenement  under,  effect  of,  483,  485. 
pleading  under,  608,  609,  610,  612. 
powrer  of  tenant  to  acquire  prescriptive  easement  of  light  or  air  and  support 

under,  457. 
privacy,  right  of,  a  customary  casement  under,  33,  211,  212. 
profits  d  prendre  fused  in  easements  under,  5,  6. 

in  gross  are  not  within,  248,  249. 
rights  in  gross  excluded  by,  233,  248,  249. 
saving  in  s.  29  (3)  of  Indian  Limitation  Act  (IX  of  1908)  as  regards,  7,  47, 

48. 
statutory  title  under,  must  be  acquired  in  suit,  469. 
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INDIAN   EASEMENTS   EXTENSION   ACT,  1801. ..7,  40,  47,  50  (Appendix 
XI.  730). 

INDIAN  LAW— (See  History  of  Easements). 

INDIAN  LIMITATION  ACTS— 
Act  XIV  of  1859. ..42,  43,  447. 

repealed  by  Act  IX  of  1871... 42. 
Act IX  of  1871. ..42,  43,  44,  45,  445,  448,  449,  452,  454.  450  et  seq.,  402,  463, 
400,  407  (Appendix  II,  086). 
repealed  by  Act  XV  of  1877... 42,  452. 
Act  XV  of  1877  (Appendix  III,  689). 

repealed  by  Act  IX  of  1908... 7,  42,  44,  452. 
Act  IX  of  1908  (Appendix  IV,  692). 

actual  user  not  required  by,  48,  464. 

"  as  of  right,"  application  and  meaning  of,  in  s.  26  of.  456,  457, 

458. 
effect  of,  as  regards  easements  of  light  and  air,  454,  455. 
enjoyment  under,  455,  456  et  seq. 

computation  of,  effect  of,  460  rt  seq. 
knowledge  of  servient  owner  apparently  not 

essential  to,  449,  458,  459,  460. 
requisites  of,  450  et  seq. 
exclusion  of  outstanding  estates  in  favour  of  reversioner  under 

s.  27  of,  407,  408. 
fishery,  private  rights  of.  or  jalkar,  are  presumably  easements 

within,  218. 
Government,  acquisition  of  easements  against,  under  48,  454, 

405,  466. 
Indian  Easements  Act.  saving  as  regards,  in  s.  29  (3)  of,  7,  47,  48. 
interpretation  of  "  easement  "  in  s.  2  (5)  of,  6,  7,  44,  47,  49,  51, 
53,  207,  218,  225,  231,  248,  452. 
profit*  a  prendre  included  in,  5,  6,  207,  21 S,  225.  231,  453. 
in  gross  are  presumably  within,  218,  248. 
rights  in  gross  (other  than  profits  a  prendre  in  gross) 
are  not  within.  232.  233.  248,  249. 
interruption  under,  434,  452,  4;>4,  404,  405. 
is  not  an  act  of  prescription,  458. 
light  and  air  on  the  same  footing  under,  454,  455. 
limitation  of  suits  under.  48,  452,  461,  402,  050,  051. 
for  compensation,  452,  051. 
injunction,  44,  48,  051. 
local  extent  of.  as  regards  easements,  47,  48,  49,  51,  52,  53. 
noi  exclusive  of  other  tnethpds  of  acquiring  easements,  45,  70, 

71,  463,  466,  )ii7. 
object  of.  45,  455,  467. 
pleading  under,  608,  609,  610,  612. 

tenants'  powers  of  acquiring  easements,  how  limited  by,  457.  458. 
"  without  interruption,"  meaning  of.  in  b.  26  (1)  of,  458. 
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INDIAN    REGISTRATION   ACT— (Set  Table  of  Statutes). 
formerly  Act  III.  of  1877.. .323,  665. 
now  Act  XVI  of  1008. ..323,  605. 
when  applicable  to  easements,  323. 

license  coupled  with  a  grant  of  immoveable  property, 
665. 

IN  GROSS — (See   Easement   in  Gross,  Profits  a   Prendn    in  (U-o^,  Rights  in 
Gross). 

INJUNCTION — (See  Civil  Procedure  Code,  Covenant.  Indian  Easements  Act. 
Natural  Rights,  Nuisance,  Specific  Relief  Act). 
breach  of,  penalty  for,  619,  639. 
equitable  relief  by,  39,  613,  614,  615,  523  et  seq. 
expert  evidence  in  action  for,  197,  646,  047. 
interlocutory  (see.  infra  "  temporary  "). 
mandatory  (see  Light). 

discretion  of  Court  to  grant  or  refuse,  032. 

how  and  when  to  be  exercised, 
198,  032  et  seq. 
extent  of,  636,  050. 

elements  to  be  considered  in  granting.  030. 
further  relief  by,  650. 
may  be  granted  with  damages  or  perpetual  injunction,  or  both,  198, 

635,  040. 
suspension  of,  109. 
when  granted  on  motion,  019  et  seq. 

when  may  be  postponed  on  undertaking  by  defendant,  040.  050. 
perpetual  (see  Light). 

discretion  of  Court  as  to,  028. 

how  and  when  to  be  exercised,  19S,  202,  203, 
209,  027  et  seq. 
extent  of,  198,  049. 

in  case  of  injury  actually  committed,  when  granted,   194  et  seq.,  202, 

629,  030. 
refused,    194  et   seq.,   629, 
630. 
threatened  and  intended,   when  granted,    107,  303, 
304,  030,  63 1,  032. 
suspension  of,  284. 

when  may  be  postponed  on  undertaking  by  defendant,  050. 
temporary  (see  Corporation,  Light). 
burthen  of  proof  as  to,  017. 

compensation  when  awarded  to  defendant  for  issue  of,  010,  020. 
definition  of,  616. 
discharge  of,  621. 

may  \»-  granted  or  withheld  upon  terms,  019,  620. 
practice,  as  to,  616,  619,  020. 
principles  applicable  to,  616,  017. 
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INJUNCTION— rout  In  ued. 
temporary  (continued). 

regulated  by  Civil  Procedure  Code,  6)6. 
special  rules  relating  to,  017,  018,  019. 
usually  (.'ranted  on  notice,  621. 
when  may  be  granted,  616. 

INJURIA — (Sei  Damnum  absque  injuria.  Presumption). 

actionable  with  or  without  actual  damage,  174,  261,  597,  623,  624. 

IN  REM— 

easement  is  a  right,  02.  03. 

INTEREST  IN  LAND— 

easement  is  not  an,  4,  03,  04. 

INTERFERENCE— {See  Disturbance  of  Easements). 

INTERLOCUTORY  INJUNCTION— (Sec  Injunction). 

INTERRUPTION— (See    Affirmative    Easements,    English    Prescription    Act, 

Enjoyment,  Indian  Easements  Act,  Indian  Limitation  Acts,  Negative 

Easements), 
absence  of,  essential  to  valid  enjoyment,  145,  150,  153,  154,  157  et  seq.,  425, 

439,  448,  453,  460,  409. 
acquiescence  in,  435,  436. 

effect  of,  on  growing  right,  434. 
actual,  not  completed  until  after  expiration  of  20  years,  effect  of,  451, 

452. 
capability  of,  essential  to  valid  enjoyment,  150,  151,  153,  157  et  seq.,  422, 

423,  420e/.se?.,433,  449. 
cessation  of  enjoyment  through,  effect  of,  on  growing  right,  433,  434. 
effective,  what  is,  by  servient  owner,  422,  430,  431. 
may  be  caused  by  stranger,  435. 
meaning  of,  133,  434,  437,  438,  454,  404,  405,  477. 
wit  I t.  meaning  of,  458. 

[RRIGATION     (Set  Government,  Riparian  Proprietors). 

hi    connected  with,  109,  L16  et  seq.,  158,  477.  659. 

natural  rights  connected  with.  260,  279,  280,  281,  282,  283,  286,  287,  293. 


JALR  \U    (Set   ftahery). 

in  pi  ivate  waters,  217  ei   eq. 

acquisition  of,  when  not  affected  by  non-user,  219. 
disturbance  of,  220. 

remedy  for,  220. 
extent  of  prescriptive  righl  to,  220. 
may  be  either  ea  ementi  orrighti  in  gross,  218,  220. 
nal  ure  of,  217. 
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JALKAR — continued. 

in  public  waters,  221  et  seq. 

acquisition  of,  221,  222. 

disturbance  of,  223. 
extent  of,  222. 
exl  inction  of,  22:5. 

"  right  to  follow  the  river  "  for  enjoyment  of,  223. 
meaning  of,  218. 

JOINDER  OF  PARTIES,  182,  60(3.     (See  Negligence,  Parties.) 

JUDICATURE  ACT,  1873. ..38,  614,  615.     {See  Table  of  Statutes.) 

JUS  MANENDI,  242,  254. 
is  not  an  easement,  254. 
unknown  to  English  law,  242. 

JUS  PROJICIENDI,  131. 

JUS  SPATIANDI,  242,  254. 
is  not  an  easement,  254. 
unknown  to  English  law,  242. 

"  JUSTICE,  EQUITY,  AND  GOOD  CONSCIENCE  "— 
application  of,  in  India,  41,  316,  337,  362,  364,  384,  388. 

KNOWLEDGE— 

of  servient  owner,  actual  or  constructive,  essential  to  acquisition  of  pre- 
scriptive right, 

under  the  general  law,  150,  154,  158,  159,  161,  422,  426  et  seq,  429, 
430,  449. 

under  the  Indian  Limitation  Acts.     {Sec  Indian  Limitation  Acts.) 

KUMKI  RIGHT— 

in  South  Canara,  not  an  easement,  254. 


LACHES— 

in  regard  to  acquisition  of  prescriptive  easements,  160,  423. 

disturbance  of  easements,  197,  618,  619,  636  et  seq. 

LAKE — {See  Natural  Lakes  or  Ponds). 

LAND — (See  Natural  Rights,  Property,  Sic  uiere  tuo  ut  alienum  non  Icedas). 
claim  of  ownership  of,  inconsistent  with  claim  of  easement,  65,  104,  456 
609. 

may  be  alternative,  65,  104. 
cannot  be  made  appurtenant  to  land,  64. 
easement  is  not  an  interest  in,  4,  63,  64. 

must  be  appurtenant  to,  3,  7,  10,  55,  58,  64. 
meaning  of,  in  explanation  to  s.  4  of  I.  E.  Act,  8. 
natural  use  of,  not  actionable  if  not  negligent,  257,  258. 
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LAND — continued. 

non-natural  use  of.  258  ft  seq. 

when  actionable,  258,  250. 

not  actionable,  259,  260. 
support  of,  by  land.  135,  139,  299. 

minerals,  135,  301  ct  seq. 
water,  168,  169,  306,  307. 
buildings  by,  135,  140. 
rights  in  gross  are  unattached  to,  5,  9,  10,  231,  232. 
unknown  and  unusual  obligations  cannot  be  attached  to,  11,  12,  13. 

LAND  ACQUISITION  ACT.  I  of  1894.. .47,  49,  50,  51,  53,  64.     (See  Table  of 

Statutes.) 
LAND  ACQUISITION  ACT  (MINES),  XVIII  of  1885— [$r*  Table  of  Statutes). 

easement  created  by,  in  favour  of  individuals,  405. 
LANDLORD— {See  Reversioner,  Tenant). 

acquiescence  of,  when,  and  when  not,  binding  on  reversion,  403,  404. 

liability  of,  for  disturbance  of  easement,  004,  607. 

power  of,  to  create  easements,  317. 

right  of,  to  sue  as  reversioner,  601,  602. 

statutory  exclusion  in  favour  of,  as  reversioner,  443,  444,  459,  407,  468. 

tenant  can  acquire  easements  for  benefit  of,  317,  443. 

LEGAL  MEMORY,  414,  415,  416,  417,  419. 
LEGISLATIVE  ENACTMENT— {See  Statute). 
LESSEE— {See  Tenant). 
I .  ESSOR— {See  Landlord). 

LICENSE — {See  Indian  Easements  Act,  Notice,  Reservation). 
accessory,  28,  29.  667,  668. 

extinction  of,  (176. 
alienation  of  property  affected  by,  669,  676. 

effect  of,  669,  676. 

licensee  not  entitled  to  notice  of,  670. 
by  whom  may  he  granted,  664,  665. 
cases  of  construction  as  to  particular  grant,  655  '/  seq.,  663. 

easement  not  license,  659,  660, 

662. 
lease  not  license.  (i56. 
license  coupled  with  a  grant, 

655,  656,  657,  658. 
license  coupled  with  a  grant 

mil   a  lease,  656. 
license  not  a   lease,  656,  li»>3. 

of  profits,  (i57.  659,  660, 

661,  663. 
"  for  profit,"  658. 
ni<  re    license,   656,   658,   659, 
660,  66],  663. 
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LICENSE— continued. 

characteristics  of,  when  a  more  license,  27,  28,  053,  054,  058.  00],  002,  oc.S, 
070,  072,  074. 
coupled  with  an  interest  or  grant,  28.  053,  057, 
058,  661,  002.  068,  670,  072.  674. 
coupled  witli  a  void  grant,  when  irrevocable.  075. 
definition  of,  English,  27,  053. 
Indian,  27,  654. 
differences  between,  and  casement,  27,  054. 
easement  extinguishable  by,  534,  667,  675. 
exclusive  license,  663,  664. 

violation  of,  by  licensor,  664. 

third  party,  080.  081. 
extinction  of,  670,  677,  678. 

by  non-user  under  T.  E.  Act,  677. 

revocation  express  or  implied,  070,  077,  078. 
grant  of,  express,  535,  065. 

implied,  535,  665,  666,  667. 
instances  of,  when  a  mere  license,  27.  653,  656,  658,  659,  000. 

coupled  with  a  grant,  28,  653,  655  et  sea. 
licensee,  rights  of,  under  a  mere,  on  revocation  of,  078,  670. 

in   breach   of   contract 
express     or     implied, 
074,  079,  680. 
when  injurious,  009. 
irrevocable  license  when  injurious,  070. 
a  license  coupled  with  an  interest  or  grant,  050, 
057.  001,  662,  008,  070,  073,  678,  679. 
licensor,  duties  of,  009. 

obstruction  of  revocable,  by  licensor,  effect  of,  077,  680. 
third  party,  680. 
irrevocable,  by  licensor,  remedies  of  licensee  for,  6S0. 

third  party,  remedies  of  licensee  for,  681. 
registration  of,  when  coupled  with  a  grant,  665. 
reservation  of  right  to  revoke  mere,  when  necessary,  537,  070. 
revocability  of  mere,  notwithstanding  consideration,  670,  074. 
when  mere  license  may  be  irrevocable,  675. 

exceptions  to  rule,  676. 
writing,  when  necessary  for,  665,  600. 
unnecessary  for.  <>(>.">. 

LICENSEE— (See  License). 

LICENSOR— (See  License). 

LIGHT — (See  Air,  Angle  of  Forty-five  Degrees,  Aperture,  Door,  Extraordinary 
Amount  of  Light,  Indian  Easements  Act,  Indian  Limitation  Acts, 
Quasi-easements,  Reflected  Light.  Value.  Window). 
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LIGHT— continued. 

easement  of, 

acquisition  of,  by  long  enjoyment,  70  et  srq.,  79,  422. 

under   common   law,    theoretically 
by  implied  covenant,  70  et  seq.,  73. 
under  English  Prescription  Act,  82, 
83,  84,  87,  88,  92,  419,  420,  421, 
442,  443,  467. 
under  Indian  Easements  Act,   70, 
79,  80,  81,  95,  90,  97,  457,  458, 
468,  469. 
under  Indian  Limitation  Acts,  70, 
449,  452  et  seq.,  468,  469. 
operation  of  doctrine  of  acquiescence,  394  et  seq. 
partition,  393,  394. 
presumed  grant,  320,  327,  348  et  seq. 
presumed  reservation,  377,  378,  38S  et  seq. 
character  of,  69,  70,  137. 
disturbance  of,  81  et  seq.,  95  et  seq.,  597. 

practical  considerations  in  determining,  644  it  seq. 
questions  as  to  light  coming  from  other  sources,  100, 

101. 
relief  for.  by  damages,  628,  629,  632,  633,  637,  638,  642, 
643,  644,  050. 
and  injunction,  640. 
mandatory  injunction  at  the  hearing,  632 
et  seq.,  641,  642, 
643,  644,  650. 
on      interlocutory 
application,  621, 
622. 
perpetual    injunction,    628    et   seq.,    640, 
641,  642,  644. 
and      mandatory, 
635,640,642,644. 
temporary  injunction,  016  et  seq. 
extent  and  mode  of  enjoymenl  of,  89  et  srq.,  475  et  seq.,  577,  578. 
extinction  of,  by  abandonment,  5:i7,  54  1  el  seq. 

test  of,  548,  549. 
authorised  acl  of  servienl  owner,  5:>4.  535. 
forfeiture,  563  <  /  seq.,  585. 

fes!   of,  548,  5  19. 

how  far  co-extensive  with  easemenl  of  air,  hi.  97,  98,  99,  454.  455. 
distinguishable  from  easemenl  of  air,  80,  98. 
should  lie  claimed  together  with  air,  KM. 
continuous,  Mi. 

and  apparent,  '.'<  19,  350, 
negative,  69,  7". 
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LIG  HT — a>nl  in  m  d. 

easement  of  {continued). 

known  to  ancient  common  law,  70. 
Hindu  law,  39,  70. 
Mahomedan  law,  40,  70. 
nature  of,  69,  70,  71. 
pleading  of,  610. 
natural  right  to,  263  et  seq. 

distinguishable  from  natural  right;-;  in  water  and  natural 
right  of  support,  264. 
non-user  of  ancient,  or  of  full  measure  of  permitted,  does  not  destroy 

or  restrict  easement,  89,  90,  92,  577,  578. 
prescriptive  right  to, 
*         actual  user  of  dominant  tenement   not  essential  to  acquisition   of, 
80,  438. 
extent  of,  under  the  general  law,  81  ct  seq. 

Indian  Easements  Act,  95  ct  seq. 
necessity  for  definite  and  permanent  aperture  in  order  to  acquire, 

74,  79. 
non-user  prior  to  acquisition  of,  effect  of,  438.      (See  Continuous  Ease- 
ments.) 
subsequent  to  acquisition  of,  effect  of,  90,  577,  578. 
not  measurable  by  metes  and  bounds,  92. 

LIMITATION  OF  SUITS— [See  Cause  of  Action,  Indian  Limitation  Acts). 

LIMITED  EASEMENTS— (See  Easements). 

LOCAL  AUTHORITY— (Sec  Public  Body). 

LOCAL  BOARD— (See  Public  Body). 

LORD  CAIRNS'  ACT,  1858. ..38,  39,  G15,  01(3,  023,  024,  025,  620,  028,  032,  041. 
(Sec  Table  of  Statutes.) 

LOST  GRANT— (See  Grant). 

LOWER  BURMA  COURTS  ACT,  XI  of  1889. ..54.     (See  Table  of  Statutes.) 

MADRAS— 

prescription  in,  447,  448. 

present  law  in  force  in,  relating  to  easements,  50. 

privacy,  right  of,  in,  211,  212. 

MAGISTRATE— 

powers  of,  in  disputes  concerning  easements,  47,  100,  732. 

'  MAHOMEDAN  LAW,  39,  40,  70. 

casements  known  to,  39,  40,  70. 

21  AX  DAM  US— (See  Public  Body). 

MANDATORY  INJUNCTION— (See  Injunction). 
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MARKET— 

right  to  hold,  on  another's  land,  an  easement,  229. 

right  of  way  to,  acquirable  by  custom  by  inhabitants  of  a  place,  .'52,  237. 

obstruction  of,  remedy  for,  247' 

MERGER— (See  Unity). 

of  one  tenement  in  the  other,  effect  of,  5 

MILL — (See  Stream,  Water). 

alteration  of  purpose  of,  effect  of,  486,  545),  583. 

Aversion  of  water  from,  108,  110,  J 27,  128,  121),  27 J,  272,  201,  534. 

to,  278,  280. 
on  artificial  stream,  113. 
pulling  down,  effect  of,  550. 
use  of  water  for,  278,  270. 

MINERALS — (Sec  Mining  Rights,  Presumption,  Support). 

easements  of  necessity  arising  on  grant  or  reservation  of,  20,  21,  340,  341, 

518,  519. 
liability  of  owner  of,  for  removing  support  of  roof  in  colliery,  302. 
liberty  to  get,  does  not  confer  an  exclusive  right,  328,  664. 

during  a  particular  term,  is  a  license  coupled  with  a  grant, 

656,  657. 
is  a  profit  a  prendre,  327,  526,  660. 
take  all  the,  under  another's  land,  not  an  casement,  64,  327. 
owner  of,  when  liable  for  infringing  neighbour's  right  of  sujiport,  302. 

not  liable,  302. 
relative  and  respective  rights  of  owners  of  surface  lands  and  subjacent,  170 
et  seq. 

MINING  RIGHTS— (See  Minerals,  Support), 
acquisition  of, 

by  deed  of  grant  or  reservation,  express  or  implied,  170  et  <sry. 
lease,  171. 

long  enjoyment,  172,  173. 

statute,  effect  of,  171,  172. 

presumption  against,  I7(>  <i  seq. 
construction  of  grant  of,  176  et  seq. 
may  be  easements  t<>  lei  down  I  he  surface,  25,  135,  169. 

MISFEASANCE    (See  Public  Body). 

MOFUSSIL— 

law  of,  in.  II. 

pr<   cripl  ion  in,  1 16,  I 17. 

MOH1  E6RUM 

rigid  oi  Mahomedans  to  celebrate,  on  another's  land,  214. 

MORTGAGEE 

pa    in  ■  ill  qua  i-easi  m<  m    on  sale  bj  .  346 
when  hound  by  acquiescence,  m I. 
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MORTGAGOR     [Set  Servient  Tenement) 
power  of,  to  create  easements,  '-in,  588. 

MUNICIPALITY  -{Set  Public  Body). 

NATURAL  LAKES  OR  PONDS— 
natural  rights  in,  134,  135,  290. 

NATURAL  RIGHTS— (See  Air,  Irrigation,  Land,  Light,  Negligence,  Purity, 
Sic  'iii  n  i mi  nl  alienum  non  Icedas,  Support,  Water), 
are  rights  exjurt  natures,  24,  257. 

in  rem,  24,  25,  257. 

inherent  in  and  inseparable  from  kind,  257. 
distinction  between,  and  easements,  25,  257. 
disturbance  of,  194  d  seq.,  2(>0  et  seq.,  2!)7  et  seq. 
exist  'prima  facie  between  landowner  and  neighbour,  24. 
extent  and  mode  of  enjoyment  of,  24,  257  el  seq. 
inconsistent,  cannot  co-exist,  25,  20. 
instances  of,  24. 
no  extinction  of,  usually,  during  existence  of  subject  matter,  263. 

possible  exception,  299, 
pleading  of,  276,  299,  306. 
restriction  of,  by  easements,  25,  257. 
suspension,  not  extinction,  of,  by  casement,  25,  257,  203. 

NATURAL  STREAM— (See  Riparian  Proprietors,  River,  Water). 

character  of,  when  used  artificially  or  joined  by  artificial  stream,  269,  278. 
definition  of,  269. 
easements  in,  107  ct  seq.,  287. 

when,  if  intermittent,  111,  112,  20'J. 
must  be  known  and  defined,  269. 

natural  rights  in,  121,  12(i,  208  d  seq.,  273  et  seq.,  276  et  ■acq.,  281  d  seq., 
289,  290. 
alienation  of,  295  et  seq. 
disturbance  of,  2(J7  et  seq. 
presumption  of  ownership  of  soil  of  private,  215,  219,  274. 

NAVIGATION— 

public  right  of,  21(3,  217,  240,  247,  275. 

way  accessory  to,  246,  247. 

NECESSITY— 
easements  of, 

acquisition  of,  20,  33(J  et  seq.,  378,  389,  533,  534,  (ill. 

how  distinguishable  from  thai  of  griwrsi-easements,  343, 

341,  378,  389. 
rule  of  express  reservation  not  applicable  to,  3311,  340. 
3  13,  378,  389. 
extent  and  mode  of  enjoyment  of,  22,  i88etseq. 
extinction  of,  533,  534,  586,  58'J. 
instances  of,  20,  21,  339  d  seq.,  518  519. 
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N  ECESSITY— contin  u<  d. 
easement  of  [continued). 
pleading  of,  610,  611. 

tenant  may  acquire,  as  against  landlord,  343. 
must  be  absolute,  21,  22. 
only  one  Avay  of,  22,  492. 

suggested  modification  of  rule  of,  in  India,  22,  492. 
selection  of  way  of,  491,  492. 
way  of,  once  ascertained  cannot  be  varied,  492. 

NEGATIVE  EASEMENTS,  14,  15,  1(1,  70,  136  et  seq.,  477. 

acquisition  of,  by  express  or  implied  covenant,  69,  70,  71  et  seq.,  154,  318. 
difference  between,  and  affirmative  easements  in  interruption  of  growing 

right,  428. 
extinction  of,  by  abandonment,  537  et  seq. 

forfeiture,  563  et  seq.,  585,  586. 

NEGLIGENCE — [See    Agent,    Building,    Contractor,    Notice,    Public    Body, 
Repair), 
damage  caused  without,  not  actionable,  174. 
in  use  of  land,  174  et  seq.,  257. 

withdrawal  of  support,  173,  175  et  seq.,  188. 
joinder  of  parties  in  action  for,  182. 
no  liability  for,  where  no  duty,  176. 
question  of  contributory,  177,  178. 
repair  of  damage  caused  by,  no  defence  to  action,  181. 

NOISE— 

nuisance  of,  194,  195. 

NON-APPARENT  EASEMENTS,  15,  17,  210. 
NON-FEASANCE   -{Set  Public  Body). 

NON-USER — (Sec  Cessation  of  Enjoyment,    Indian  Easements  Act,    Indian 
Limitation  Ads). 
an  element  of  intention  to  abandon  easement,  538,  545,  552. 
ellect  of,  when  attributable  to  via  major,  559. 
coupled  wit h  disclaimer,  552. 

some  act  showing  intention  to  abandon,  553 
i  I  8(  </. 

no  fixed  i"  riod  of,  required  under  Die  general  law  for  abandonment,  539, 

545,  552. 
when,  will  aol  prevent  acquisition  of  easement,  KM,  112,  219.  220,  458, 

164,  559. 

NORTHERN    INDIA    CANAL    AND    DRAINAGE    ACT.    VIM    of    1873, 
i  ■    16,  -o,  -.1.     [Set  Table  ol  Statute     | 
compensation  under,  for  damage  in  respect  oi  water,  15,  40. 
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NORTH-WESTERN  PROVINCES  AND  OUDH— (See  United  Provinces). 

pi'esent  law  in  force  in,  relating  to  easements,  50. 
privacy,  right  of,  in,  212. 
NOTICE— (flee  Assignee,  Public  Body). 

assignee  for  value  of  servient  tenement  when  bound  by  constructive,  404. 
license  cannot  be  revoked  without  reasonable,  678,  679. 
mere  existence  of  windows  does  not  amount  to  constructive,  404. 
obligation  to  give,  question  of,  as  between  owners  of  adjoining  buildings, 

175,  178,  179,  180. 
when  necessary  prior  to  abatement  of  nuisance,  230,  25 1 ,  252. 

NUISANCE— (flee  Abatement,  Prescription,  Public  Body), 
private,  193. 

easements  in  respect  of,  192,  194 

acquisition  of,  192. 
how  and  when  actionable,  192,  193,  194,  195,  196,  261  et  seq. 
relief  for,  generally,  196  et  seq.,  261. 

in  case  of  interference  with  comfort,  194,  195. 
injury  to  health,  195. 

property,  196. 
untenable  pleas  in  respect  of,  199,  200. 
who  are  liable  for.  199. 
public,  193,  247. 

may  become  a  private,  247. 
no  easement  in  case  of,  193. 
remedies  for,  247,  248. 

OBLIGATION— 

imposed  by  easement  on  servient  tenement,  nature  of,  3. 
included  in  term  "  servitude,"  35. 
novel  and  fanciful,  cannot  be  annexed  to  land,  11,  12. 
OCCUPIER— 

of  dominant  or  servient  tenement  in  same  position  as  owner,  7,  56,  213, 
317,  601,  604,  607. 
ONUS  OF  PROOF— (flee  Burthen  of  Proof). 
ORAL— 

agreement  to  grant  easement,  effect  of,  322,  323. 

construction  of,  323. 
express  license  may  be,  537,  665,  672. 
ORIGIN  OF  EASEMENTS,  36,  37. 

OVERHANGING  BRANCHES— (flee  Projecting  Branches). 
OVERHANGING  BUILDINGS— (flee  Projecting  Buildings). 
OWNER — (flee  Dominant  Tenement,  Servient  Tenement). 

of  two  tenements,  disposition  of,  142,  145,  163,  166,  169,  170  et  seq.,  184, 
186,  326,  339,  343,  344,  345  et  seq.,  348  et  seq.,  362,  363,  366  et  seq.,  388, 
389,  390. 
OWNERSHIP— (flee  Land,  Property). 

P.E.  49 
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PAROL— (See  Oral). 

PARTIES  TO  SUIT  FOR  DISTURBANCE  OF  EASEMENT— (See  Plead 

ings,  Suit), 
who  may  sue,  601  et  seq. 

may  be  sued,  604  el  seq. 

PARTITION— 

acquisition  of  q  nasi  -easements  on,  393,  394. 
of  dominant  tenement,  effect  of,  483,  484. 
PARTY-WALL — {See  Accessory  Easements,  Building,  Dominant  Tenement, 
Repair,  Support), 
definitions  of,  182,  183,  184,  230. 

easements  relating  to,  167,  182  et  seq.,  231,  346,  359,  390. 
mutual  rights  and  obligations  of  owners  of  divided  moieties  of,  184  el  seq., 

346,  474. 
co-owners  of  undivided,  187. 
repair-  of,  184,  186,  187. 
PASTURE— (See  Pasturage). 

cannot  be  claimed  without  stint,  215,  226. 
common  of,  226. 
meaning  of,  225. 
rights  kindred  to,  225. 

of,  in  England,  are  profits  a  prendre,  225. 
how  may  be  acquired,  210,  225,  226. 
sole,  225. 
PASTURAGE— {See  Pasture), 
casements  of,  210,  225. 

acquisition  of,  by  custom,  210,  455. 

long  enjoyment,  225,  226,  455,  456. 
PERCOLATION — (See  Pollution,  Purity,  Surface-water), 
easement  to  pollute,  133,  134. 
natural  right  to  purity  of,  133,  295. 

no  easement  in,  or  natural  right  to  How  of  water  by,  121,  122  et  seq.,  291. 
light  of  landowner  to  appropriate  or  divert,  122  et  seq.,  292,  293. 

limitation  of,  292,  293. 
PERMANENT  EASEMENTS— (See  Easements). 
PERPETUAL  INJUNCTION— (See  Injunction). 

PEW— 

right  to  use  a  particular  pew  in  church,  an  easement,  230. 

PLEADINGS — (See    Highway,    Indian    Easements    Act,    Indian    Limitation 
Arts,    Light,   Natural  Rights,   Prescriptive  Easements,    Proof,  Support, 
Water,  Way), 
in  suits  lor  disturbance  of  casements, 
by  defendant,  809,  810,  611,  612. 

either  party,  should  slate  a  clear  and  exact  title,  60S. 
jiliiini ill',  how  should  be  Framed,  808  et  seq. 
reversioner,  612. 
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POLLUTION— (See  Percolation,  Purity). 
of  air,  194,  2(55  el  seq.,  358,  492. 

water,  108,  133,  134,  194,  289. 
right  of,  an  easement,  108,  133,  194,  289. 

acquisition  of,  108,  133,  289. 

extent  and  mode  of  enjoyment  of,   133,  134,  480, 

492  el  seq. 
novel  user  of,  permissible  if  not  excessive,  486,  494. 

POND— [See  Natural  Lakes  or  Ponds). 

right  to  take  water  from,  an  easement,  133. 

PRE-EMPTION— (See  Highway). 

PRESCRIPTION — [See  Acquiescence,  English  Prescription  Act,  Enjoyment, 
Indian    Limitation   Acts,    Interruption,    Mofussil,    Presidency    Towns, 
Prescriptive  Easements), 
cannot  run  in  case  of  illegal  grant,  319,  424. 
corporation  can  claim  by,  1 1, 
definition  of,  410. 

difference  between,  and  custom,  31,  206,  207. 
easements  may  be  acquired  by,  independently  of  Indian  Easements  Act 

and  Indian  Limitation  Act,  45,  70,  71,  463,  466,  467. 
history  of,  410  et  seq. 
in  England,  412  et  seq. 

India,  445  et  seq. 
is  a  positive  law,  160,  421. 
must  be  lawful  in  its  inception,  424. 

reasonable  in  its  nature  and  certain,  207. 
private  nuisance  may  be  protected  by,  192. 
rights  not  acquirable  by,  121,  224,  232,  249  et  seq. 
theory  of,  154,  155,  414.  422,  423   439. 
under  the  common  law,  414  et  seq.,  420. 

English  Prescription  Act,  418  et  seq.,  433. 
French  law,  411,  412. 
Roman  law,  411. 
user  merely  an  element  in,  413,  414. 

PRESCRIPTIVE  EASEMENTS— (See  Prescription), 
against  whom  can  be  acquired,  441  et  seq.,  457,  458. 

not  be  acquired,  442  et  seq.,  457,  458,  467,  468. 
by  whom  can  be  acquired,  441  et  seq. 

extent  and  mode  of  enjoyment  of,  492,  493,  494,  504  et  seq. 
pleading  of,  608,  610,  611,  612. 

PRESIDENCY  TOWNS— 
law  of,  41,  42. 

prescription  in,  446. 

PRESUMED  GRANT— (See  Acquisition  of  Easements,  Presumption). 

easement  arises  under,  as  incident  to  grant  of  dominant  tenement,  338. 
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PRESUMED  RELEASE— (See  Extinction  of  Easements). 

PRESUMED   RESERVATION— {See     Acquisition     of     Easements,     Quasi- 
Easements,  Presumption), 
rule  against,  366  et  seq. 

exceptions  to,  344,  345,  378,  388  et  seq. 

PRESUMPTION — (See    Accessory    Easements,   Acquisition    of    Easements, 
Presumed  Grant,  Presumed  Release). 
of  damage  from  invasion  of  legal  right,  261,  597,  623,  624. 
dedication  of  highway,  30,  235. 
extent  of  private  way,  505,  508. 

grant  of  easement  after  requisite  enjoyment.  71,  108,  119,  128,  142,  149, 

150,  156,  161,  172,  222, 
414,  427,  445. 
how    and    when    irrebut- 
table, 150,  151,  161,  416, 
417,  445. 
on  a  severance  of  tenements,  163,  166,  167,  169,  170, 

326,  339,  343. 
how  rebuttable,  347,  351, 
390.  391. 
lost  grant,  150,  156,  241,  416,  419,  427. 

statute,  241. 
ownership  of  soil  of  highway,  238. 

how  rebuttable,  238. 
of  ownership  of  soil  of  private  river  or  stream,  26,  215,  219,  274. 

way.  104,  238. 

how  rebuttable,  238. 
public  river,  216,  221. 

how  rebuttable,  222. 
public  rights  of  fishery,  221. 

how  rebuttable.  222. 
reservation  of  casements  on  a  severance  of  tenements,  388  et  seq. 

how  rebuttable, 
390,  391. 
rights  of  fishery  of  opposite  riparian  owners,  219. 
Buppori  far  surface  by  subjacent  minerals.  170,  301. 

how  rebuttable,  170,  301. 
fcrusl  in  favour  of  public  or  portion  of  public,  207,  241,  242. 

PRIVACY      [See  Indian  Easements  Act). 

in  Kiifland,  no  rij_'hl  to,  except  by  covenant.  33. 

India,  easemenl  of,  acquisition  of,  33,  34,  210  et  seq. 
character  of,  2l(>. 
disturbance  of,  213. 

action  for,  by  whom  maintainable, 
213, 
extent  of.  21  I. 
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PRIVACV— continual. 
in  India  (continued). 

law  as  to,  in  Bengal,  211. 
Bombay,  211. 
Madras,  211,  212. 
N.  W.  P.,  212. 
remedy  for  invasion  of,  before  easement  acquired,  212,  213. 

PRIVATE  NUISANCE— (See  Abatement,  Nuisarfce). 

PRIVATE  STREAM— (See  Artificial  Stream,  Natural  Stream,   Presumption, 
River,  Water), 
definition  of,  268,  269. 

PRIVATE  WATERS— (See  River), 
definition  of,  215,  217,  219. 
public  cannot  acquire  right  to  fish  in,  217. 

PRIVATE  WAY— (See  Way). 

PROFITS  A  PRENDRE— (See   Indian   Easements   Act,   Indian  Limitation 
Acts). 
analogy  between,  and  easements,  5. 
cannot  be  claimed  by  custom,  5,  206. 
definition  of,  4,  526. 

differences  between,  and  easements,  4,  5,  6,  206. 
exclusive,  5,  661. 

can  be  trespassed  upon,  5,  220. 
in  India,  fusion  of,  in  easements,  5,  6,  7,  218,  153. 
instances  of,  4,  218,  327,  657,  659,  660,  661,  663. 
nature  of,  5,  526,  660,  661,  662. 

negative  obligation  of  servient  owner  in  reference  to,  523,  526. 
origin  of  word,  39. 

PROFITS   A    PRENDRE   IN    GROSS,  5,  232,  248,  249.     (See  Indian  Ease- 
ments Act,  Indian  Limitation  Acts). 

PROFITS  IN  GROSS— (-See  Profits  a  Prendre  in  gross). 

PROJECTING  BRANCHES,  251  et  seq. 

easement  cannot  be  acquired  in  respect  of,  251,  252,  253. 
no  analogy  between,  and  projecting  buildings,  253. 
remedy  for,  by  abatement,  251,  252,  253. 

damages,  254. 

injunction,  253,  254. 

PROJECTING  BUILDINGS— 

easement  in  respect  of,  131,  264. 

extent  of,  264. 
for  purposes  of  ornamentation  no  prescription  for,  250. 

PROJECTING  ROOTS,  251,  252,  253. 

right  to  have,  penetrating  neighbour's  soil,  cannot  be  acquired  as  an 
easement,  252,  253. 
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PROOF— {See  Burthen  of  Proof). 

of  easement  after  partition  of  dominant  tenement,  484. 

grant  of  jalkar,  or  private  rights  of  fishery,  in  public  waters,  222. 
larger  easement  than  claimed,  effect  of,  509,  008,  009. 
mere  license  under  s.  52  of  I.  E.  Act,  062,  063. 
smaller  easement  than  claimed,  effect  of,  if  right  divisible,  009. 
user  of  one  kind  of  way  may  raise  the  inference  that  another  kind  has 
been  acquired,  505.. 

PROPERTY — (See  Land,  Sic  utere  iuo  id  alknuin  rum  Icedas). 

natural  spring  when  not  the  subject  of,  0,  133. 
no  right  of,  in  light  and  air,  88,  263. 

water  of  natural  stream,  26,  268,  277. 
support  of  land  by  land  in  its  natural  state  is  a  right  of,  139,  140,  264,  299. 

PROSPECT— 

right  of,  cannot  be  acquired  as  an  easement,  13,  14,  249,  250. 

created  by  covenant  or  express  stipulation,  13,  14,  249,  250. 

from  a  house,  13,  14,  249,  250,  321. 

to  a  shop  window,  250,  251. 

when  and  how  enforceable,  14,  250,  321,  639. 

PUBLIC— 

dedication  of  highway  to.     (See  Highway.) 

rights  in  water  to,  276. 
rights  acquired  by  general,  distinguishable  from  easements  acquired  by  a 
portion  of,  30,  237. 

PUBLIC  BODY— 

ability  of,  to  obstruct  growing  easement  as  adjoining  owner,  72. 
discretion  of,  how  to  be  exercised,  205. 
injunction  against,  not  granted  as  of  right,  205,  206. 
is  a  trustee  for  the  public  or  ratepayers.  205,  245. 
misfeasance  of,  liability  for,  204,  245. 
negligence  of,  liability  for,  176,  177,  181. 
non-feasance  of,  no  liability  for,  204,  245. 
obligation  of,  to  give  notice  in  cases  of  support,  170,  177. 
remedj  against,  bj  mandamus,  205. 
repair  of  highway  by,  243,  244. 

rights  and  liabilities  of,  in  relation  to  highways,  244,  245,  240. 

nuisances,  200  et  seq.,  205. 

PUBLIC  ENTERTAINMENT— 

license  to  attend  place  of,  transferable  under  I.   E.  Act,  28,  008,  009. 

right  to  enter  place  of,  is  a  lieense,  050. 

PUBLIC  BEALTH  ACT,  1875  (SUPPORT  OF  SEWERS),  AMENDMENT 
\'  I.  1883. ..407.     [Set  Table  of  Statutes.) 

PUBLIC  NUISANCE— {See  Nuisance). 

PUBLIC  OFFII  i:i:   -{Set  Public  Body). 
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PUBLIC  STREAM— (See  River,  Water). 

PUBLIC  WATERS— (See  River,  Sea). 
meaning  of,  215,  216,  217,  221. 

PUBLIC  WAY— (See  Highway). 

PUNJAB— 

present  law  in  force  in,  relating  to  easements,  51. 

PUNJAB  COURTS  ACTS,  51.     (See  Table  of  Statutes.) 

PUNJAB  LAND  REVENUE  ACT,  XVU  of  1887— (See  Table  of  Statutes), 
easement  created  by,  in  favour  of  Government,  406. 

PURCHASER— (See  Assignee). 

PURITY — (See  Nuisance,  Percolation,  Pollution,  Water), 
of  air, 

natural  right  to,  265. 
of  water, 

natural  light  to,  whether  flowing  in  defined  stream  or  in  percolations,  108, 

123,  133,  289,  295. 
natural  or  artificial  stream,  ]  23,  28fl, 
295. 


QUASI -DOMINANT  TENEMENT— (See  ^uasi-Easements). 

being  in  lease  does  not  prevent  passing  of  quasi-easements,  365,  390. 

QtMSZ-EASEMENTS,  22,  23,  327,  338,  343  et  seq.,  487.     (See  Acquisition  of 
Easements,  Presumed  Reservation,  Quasi-dominant  Tenement.) 
acquisition  of,  on  a  severance  of  tenements,   as  mutual  and  reciprocal 
easements,  389. 
by  express  reservation,  366  et  seq.,  377,  382. 
presumed  additional  grant,  345  et  seq. 
reservation,  388  et  seq. 
on  partition  of  joint  property,  393,  394. 
under  a  devise,  347,  351,  390,  391,  392. 
simultaneous  conveyances,  390. 
definition  of,  22,  23,  343,  350. 

distinction  between,  and  easements  of  necessity,  343,  377,  378,  389. 
discontinuous  easements,  327,  360  et  seq. 
suspended  easements,  343,  344. 
easements  of  light  and  air  can  pass  as,  348. 
support  can  pass  as,  350. 
way  cannot  pass  as,  360. 
relating  to  M'ater  can  pass  as,  352. 
to  pollute  air  can  pass  as,  358. 
extent  and  mode  of  enjoyment  of,  487,  488. 

<9C7>1S/.SERVIENT  TENEMENT— (See  ^now-Easements). 

when  conveyed  by  grantor  retaining  ^wasi-doininant  tenement,  effect  of, 
366  et  seq. 
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QUASI '-SERVIENT  TENEMENT— continued. 

when  retained  by  grantor  conveying  quaai-dommant  tenement,  effect  of, 
345  et  seq. 

QUIET  ENJOYMENT— (See  Covenant). 


RACES— 

custom  to  hold,  on  another's  land,  not  an  easement,  31. 

RACE -HORSES— 

user  of  highway  for  watching  trials  of,  is  a  trespass,  235. 

RACE-STAND— 

liberty  to  enter,  by  ticket  for  consideration,  is  a  mere  license,  658,' 671,  672. 
(See  License.) 

RAILWAY— 

right  of  landowner  whose  land  severed  by,  to  way  over,  500,  501. 

extent  of,  500,  501, 
516,  517. 

RAILWAY    CLAUSES    CONSOLIDATION    ACT,    1845  — (See     Table     of 
Statutes). 
easements  of  way  created  by,  406,  516. 

RAILWAY  COMPANY — (See  Corporation,  Railway,  Railway  Clauses  Con- 
solidation Act). 

acquisition  of  easements  by,  under  implied  or  presumed  grant,  12,  338,  346. 

acquisition  of  easements  by,  under  statute,  406. 

exercise  of  statutory  powers  by,  may  protect  non-natural  use  of  land, 
259,  260. 

RAIN-WATER— 

easement  to  discharge,  upon  adjoining  land  from  projecting  building,  by 

dripping  (stitticidium),  131. 
casement  to  discharge,  upon  adjoining  land  from  projecting  building,  in 

a  flow  (flmnen),  131. 

RAINY  SEASON— (See  User,  Way). 

easement  of  way  by  boat  acquirable  though  growing  right  exercised  only 
during,  104,  112,  219,  220,  458. 

jalkar  similarly  acquirable,  219,  220. 
effect  of,  as  causing  non-user,  559. 

RECREATION— {See  Custom). 

custom  to  enjoy  lawful  sporf  or,  31,  32,  209,  213. 

pleading  <>f.  213. 

RE]  LEI  TED  u<;HT— 

position  "I  dominant  owner  b  -  to,  101. 

REGISTR  \TI<».\     [Set  Indian  Registration  Act). 
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REGULATIONS.     (See  Table  of  Statutes). 
RELEASE — (See  Express  Release,  Presumed  Release). 
RELIEF — (See  Damages,  Declaration,  Injunction). 

RELIGIOUS  OBSERVANCES— (See  Custom). 

customs  and  customary  easements  connected  with,  209,  210,  213,  214. 

are  not  easements 
proper,  214. 
REMEDY — (See  Abatement,  Damages,  Declaration,  Injunction,  Suit). 
by  act  of  injured  party,  230,  251  et  seq.,  599  et  seq. 
suit,  194,  260  et  seq.,  297,  601  et  seq. 

REPAIR — (See  Building,  Highway,  Negligence,  Party-wall,  Public  Body). 

dominant  owner,  duty  of,  to,  for  preservation  of  easement,  168,  231,  520, 
521,  522. 
liability  of,  to  servient  owner  for  damage  for  want  of, 

521,  522. 
right  of,  to  go  on  servient  tenement  to,  19,  20,  517,  518, 
519,  520. 
obligation  of  owner  of  ground  floor  or  flat  to  keep  it  in,  164. 

upper  floor  or  flat  to  keep  it  in,  164. 
servient  owner,  special  liability  of,  to,  32,  231,  522,  523. 

RESERVATION— (See     Express     Reservation,     License,     Minerals,     Mining 
Rights,  Presumed  Reservation,  Presumption), 
easement  or  license  of  profit  strictly  incapable  of  exception  or,  312,  657. 
when,  operates  as  a  grant,  311,  312,  657. 

REVERSIONER— 

acquiescence  of,  in  regard  to  accpaisition  of  easement,  403,  404. 
exclusion  of  outstanding  estates  in  favour  of,  under  English  Prescription 

Act,  443,  444,  459,  467, 
468. 
under     Indian    Easements 

Act,  468. 
under    Indian     Limitation 
Act,  459,  467,  468. 
suit  by,  for  disturbance  of  easement,  when  maintainable,  601  et  seq. 

pleading  by,  in,  602,  603,  604,  612. 
to  resist  claim  to  easement,  443,  444,  467,  468. 

REVIVAL  OF  EASEMENTS— 

after  extinction,  no,  533,  534,  53?.,  540. 

suspension,  on  a  severance  of  tenements,  591,  592. 
by  various  methods  under  I.  E.  Act,  592. 

REVOCATION— (See  License). 

extinction  of  easements  by  servient  owner  in  exercise  of  power  of,  588. 

RICE  PLANTS— 

right  to  grow,  on  another's  land,  an  easement,  231,  662. 
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RIGHTS  IN  GROSS — (See  Highway,  Indian  Easements  Act,  Indian  Limita- 
tation  Acts,  Way), 
character  of,  5,  9,  10,  231,  232. 
difference  between,  and  easements.  9,  10,  231,  232. 

RIPARIAN  PROPRIETORS— (See  Fishery,  Irrigation,  Presumption,  Riparian 
Tenement,  River,  Water), 
easements  of,  in  artificial  streams  or  rivers,  112  el  seq.,  289,  290. 

natural  streams  or  rivers,  107  et  seq.,  133,  134,  289,  290. 
grantee  or  licensee  of,  position  of,  289,  290,  295,  296,  297. 
natural  rights  of,  in  artificial  stream  or  river  to  purity  of  water,  289. 

when  joining  natural  stream 
or  river,  269  et  seq. 
natural  lakes  or  ponds,  134,  135,  290. 
private  natural  streams  or  rivers,  107  et  seq.,  123,  128, 

133,  215,  219,  261,  262,  268  et  seq.,  289. 
public  streams  or  rivers,  275,  276. 

subject    to    public    right    of 
navigation,  275. 
to  divert  then-  own  artificial    increase  of    a  natural 
stream,  289. 
natura'  right  of,  to  protect  their  lands  from  inundation,  extent  of,  275,  290, 

294. 
ownership  of  riparian  tenement,  the  foundation  of  rights  of,  273,  277,  281, 

296. 
relative  position  of  opposite,  274,  275. 

upper  and  lower,  273,  274. 
rights  of,  as  against  Government,  288,  289. 

RIPARIAN  TENEMENT— 

for  acquisition  of  easements  in  water,  must  abut  on  stream,  109. 
for  enjoyment  of  natural  rights  in  water,  must  abut  on,  and  be  in  daily 
natural  contact  with,  stream,  273,  275. 

RIVER — (See    Foreshore,     Presumption,     Private     Waters,     Public,     Public 
Waters,  Riparian  Proprietors,  Water), 
navigable,  prima  facie  meaning  of,  216. 
private,  non-navigablo  and  non-tidal,  is,  26,  219. 
non-tidal  but  navigable,  is,  217,  219. 
ownership  of  soil  of,  26,  215,  219. 
rights  of  fishery  in,  215,  219. 

right  accessory  to,  519. 
public,  musi  be  tidal  and  navigable,  216,  221. 
foreshore  of,  rights  relating  to,  216,  217. 

when,  is  part  of  the  soa,  217. 
ownership  of  Boil  of,  2Hi,  221,  246. 
private  rights  of  fishery  in.  216,  221  et  seq. 

right  accessory  to,  :">!!> 
public  rights  of  fishery  in,  216,  217,  224,  225. 

rights  accessory  t<>,  '217,  519. 
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RI VER — co  at  inued. 
public  (continued). 

public  rights  of  navigation  in,  2-40,  275. 

right  accessory  to,  240,  247. 
"  right  to  follow,"  223. 

ROMAN  LAW,  34,  37.     {See  History  of  Easements.; 

ROLT'S  (SIR  JOHN)  ACT,  1802.. .015.     {See  Table  of  Statutes.) 

ROOTS— (See  Projecting  Roots). 

SCHEDULED    DISTRICTS    ACT,    XIV  of  1874. ..40,  48,  49,  51,  703.     (Sec 
Table  of  Statutes.) 

SEA — (See  Foreshore,  River). 

natural  unqualified  right  to  defend  land  from  injury  by,  294. 
ownership  of  soil  of,  within  territorial  limits,  224. 
private  rights  of  fishery  in,  within  territorial  limits,  224. 
public  rights  of  fishery  in,  217,  224,  225. 

on  foreshore  of,  217. 
navigation  in,  217. 

SECONDARY  EASEMENTS,  19.     (See  Accessory  Easements.) 

SERVIENT  HERITAGE— (See  Servient  Tenement). 

SERVIENT  OWNER— (See  Servient  Tenement). 

SERVIENT  TENEMENT,  3,  7,  55.     [See  Repair,  Support,  User,  Way.) 

burthen  on,  cannot  be  increased  by  dominant  owner,  89,  90,  91,  102,  474, 

475,  561,  562,  563  et   seq.,  578,  582 
ct  seq.,  585. 
intervening  owner,  304,  481  et  seq. 
cesser  of  mortgagor's  ownership  of,  does  not  extinguish  easement  lawfully 

imposed  by  him,  588. 
destruction  of,  extinguishes  easement,  590,  591. 

owner  of,  acquiescence  of,  in  acquisition  of  easement.     (See  Acquiescence.) 
cannot  require  continuance  of  easement,  59,  109,  132,  530,  593. 
obligation  of,  not  to  render  easement  difficult  or  incapable  of 

enjoyment,  168,  474,  523. 
right  of,  to  obstruct  excessive  user,  477  et  seq. 

use,  in  any  way  consistent  with  full  enjoyment  of 
easement,  18,  187,  523. 
when  entitled  to  compensation  for  damage  to  servient  tenement. 

(See  Repair.) 
on    discontinuance    of   easement, 
593. 
not  liable  for  disturbance  of  easement,  606,  007. 
permanent  alteration  of,  by   superior  force,  extinguishes  easement,  589, 
590. 
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SERVIENT  TENEMENT— continued. 

rebuilding  of,  on  same  site  within  twenty  years,  effect  of,  592. 
restoration  of,  by  alluvion,  within  twenty  years  after  complete  destruction, 
effect  of,  592. 

SERVITUDES,  34,  35,  36. 

easements  known  to  Roman  law  as,  35. 

of  wider  meaning  and  application  than  easements,  35. 

S ER  VITUS  AQTJM  DTJCENDM,m. 

SEVERAL  FISHERY— (See  Fishery). 

SHUTTERS— 

occasional  or  periodical  closing  of,  does  not  prevent  acquisition  of  easement 
of  light,  438. 

SIC  UTERE  TUO  UT  ALIEN  UM  NON  LMDAS— 

application  of  the  maxim,  135,  172,  173,  257,  306,  307,  412. 

SIGN-BOARD— 

right  to  affix,  to  a  neighbour's  wall,  an  easement,  230. 

SIGN-POST— 

right  to  keep,  opposite  a  house  of  entertainment,  an  easement,  230. 

SIMULTANEOUS  CONVEYANCES— (See  Quasi-Eaaements). 

SLUICE— 

diversion  of  water  by  means  of,  108,  112. 

SMELL — (See  Air,  Nuisance,  Pollution), 
nuisance  of,  194,  195,  265,  266,  267. 

SMOKE— (See  Air,  Nuisance,  Pollution). 
nuisance  of,  194,  195,  265,  266,  267. 

SOIL — (See  Highway,  Presumption,  River,  Sea,  Way), 
right  to,  is  a  corporeal  right,  63. 

take  all  the  minerals  under  another's  land  is  a  right  to  the  soil 
itself,  64,  327. 

SOUTH  BREEZE— (See  Wind). 

righl  to  enjoyment  of,  acquirable  by  covenant  or  express  grant,  but  not 
by  long  enjoyment,  78,  79,  251. 
bow  enforceable.  13,  14,  321,  639. 

SOUTH  CANARA— 

Kumki  right  in,  not  an  easement,  264. 

PE(  HI'      RELIEF    ACT,    I    ..K    JS77    (Appendix    Y,    696)— See   Table   of 
Statuti 

adequate  relief '   not  defined  in,  G28,  629. 
probable  meaning  of,  629. 
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SPECIFIC  RELIEF  ACT— continued. 

injunction  under,  for  disturbance  of  easements,  4(i,   196,  -453,  026  d  seq., 

640. 
mandatory,  632  et  seq.,  640. 
perpetual,  626,  628  et  seq., 
640. 
laches,  effect  of,«under,  630,  636,  637. 
relief  under,  for  nuisances,  196. 

SPORT— (See  Recreation). 

SPRING— (-See  Surface-Water). 

right  to  go  on  another's  land  to  take  water  from,  acquirable  as  an  ease- 
ment, 6,  132. 
by  custom,  32. 
water  of  natural,  is  res  nuUius,  4,  130. 

STATUTE— 

as   an  instrument  of  severance   is   a  statutory  agreement  between  the 

parties,  171. 
Crown  or  Government,  when  bound  by,  466. 
custom  cannot  override,  209. 
easements  created  by,  405,  406,  407,  516,  517. 

in  favour  of  Government,  405,  406. 

individuals,  405,  406,  407,  516,  517. 
extinction  of  casements  by  operation  of,  530,  531. 

remedy  for,  531. 
grant  of  easement  if  at  variance  with,  is  void,  319. 
highway  may  be  created  by,  235. 

extinguished  by,  246. 
powers  conferred  by,  to  commit  acts  otherwise  actionable  must  be  im- 
perative, 259,  260. 
presumption  of  lost,  241. 

STATUTE  LAW  REVISION  ACT,  1883. ..614,  615.     {See  Table  of  Statutes.) 

STATUTE  OF  32  HEN.  VIII  c.  2.     {Sec  Table  of  Statutes.) 
limitation  of  writ  of  right  by,  416. 

STATUTE  OF  21  JAC.  I  c.   16.     (-See  Table  of  Statutes.) 
limitation  of  possessory  action  by,  416. 

STATUTE  OF  MERTON,  415.     {See  Table  of  Statutes.) 

STATUTE  OF  WESTMINSTER— (See  Table  of  Statutes), 
limitation  of  writ  of  mort  d'ancestor  by,  415. 
novel  disseisin  by,  415. 
right  by,  415. 

STILLWIDIUM,  131. 
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STREAM — (See   Artificial   Stream,    Natural   Stream,    Presumption,    Riparian 
Proprietors,  River,  Water). 
no  right  by  way  of  easement  to  all  the  water  of  a  running,  108,  109. 

SUBORDINATE  EASEMENTS,  18,  19. 

interruption  preventing  acquisition  of  principal  easement  need  not  also 
prevent  acquisition  of,  435. 

SUIT — (See   Damages,    Declaration,   Disturbance   of   Easements,    Injunction, 
Parties,  Pleadings), 
decree  in,  when  claim  is  in  alternative  or  divisible,  609. 
for  compensation  for  injurious  affection,  when  maintainable,  530,  531. 
disturbance  of  easements,  601  et  seq. 

against  whom  may  be  brought,  604  et  seq. 
burthen  of  proof  in,  599. 
by  whom  may  be  brought,  601  et  seq. 
natural  rights,  196  et  seq.,  260  et  seq.,  297  et  seq. 

SUPPORT — (See  Building,   Extraordinary  Support,   Floors,   Flats,   Increased 
Support,  Indian  Easements  Act,  Land,  Negligence,  Notice,  Party-wall, 
Presumption,  Repair), 
easements  relating  to, 

acquisition  of,  135,  139,  140,  164,  168,  169,  457,  458,  468. 
classification  of, 

A.  Easements  of  support, 

are  partly  affirmative,  partly  negative,  136  et  seq.,  157. 

character  of.  135,  136,  137,  146. 

disturbance  of,  167,  168,  436,  597,  612,  651. 

excessive  user  of,  effect  of,  161,  162,  481,  551,  584,  585. 

extent  of,  164,  481. 

extinction  of,  551,  584. 

pleading  of,  612. 

(1)  of  excavated  land  by  adjacent  land,  139,  140,  162,  163. 

acquisition  of,  140,  162,  163,  453,  454, 
468,  469. 

(2)  of  buildings  by  adjacent  and  subjacent  land,  140  et  seq. 

acquisition  of,  by  covenant,  154,  155,  156. 

express  grant,  143,  146,  150. 
express  reservation,  366,  374. 
by  long  enjoyment,  143  et  seq., 
L50  et  seq.,  426,  428,  429, 
130,  463,  454,  468,  469. 
(See  Indian  Basements  Act, 
Indian  Limitation  Acts.) 
bj  presumed  giant,  142,  146, 
L60,  163,  164,  346,  358  et 
seq.,  390. 

character  of,  146. 

extent  of.  164.  ls|.  482. 
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S  UPPORT— continued. 

easements  of  support  (continual). 

(3)  of  buildings  by  buildings,  16-4  it  seq. 

acquisition  of,  by  long  enjoyment,  165,  453, 
454,  468,  469.     (-See  In- 
dian    Easements     Act, 
Indian  Limitation  Acts.) 
presumed  grant,   166,  167, 
358     et     seq., 
390. 
reservation,  142, 
166,  167,  389, 
390. 

(4)  of  surface  land  by  subjacent  water,  168,  169. 

acquisition  of,  168,  169,  306,  453,  454,  468, 

469. 
law   as   to,    where   existence   of   water  is 
accidental,  169. 
B.  Easements  to  take  away  support,  135,  169  et  seq.     [See  Minerals, 
Mining  Rights.) 
are  usually  acquired  in  mining  operations,  169,  170. 
by    what    methods    may    be    acquired,   170,  171,   172,  453, 
454,  466,  467. 
natural  right  of,  135,  139,  140,  299  et  seq. 

disturbance  of,  301  et  seq.     (Sec  Natural  Rights.) 

arises  ordinarily  in  building  or  mining 

operations,  301,  302. 
cause  of  action  for,  how  constituted, 
302,  303. 
extent  of,  304. 
nature  and  extent  of  land  subject  to,  304,  305. 

origin  of,  139,  140,  146,  299,  300,  301. 
no,  for  surface  land  by  subjacent  water,  168,  306,  307. 
pleading  of,  300 
release  of,  by  covenant,  305. 
supersession  of,  by  statute,  305. 

SURFACE  LAND— (See  Minerals,  Support). 

SURFACE  DRAINAGE -WATER— 

easement  in,  when  carried  off  in  defined  and  artificial  channel,  121. 
natural  right  of  every  landowner  to  deal  with  his  own,  121,  292,  293. 

SURFACE-WATER— 

appropriation  of,  flowing  in  defined  channel,  actionable,  272,  273,  292,  293. 

no  easement  in,  when  not  flowing  in  known  and  defined  channel,  107,  121. 

natural  rights  to,  when  not  flowing  in  known  and  defined  channel,  121, 

292,  293. 

difference   between,    when  running   in   natural   and   defined  course,    and 

underground  springs  or  percolations,  124,  125,  126,  292,  293. 


(     784     ) 

SUSPENSION    OF  EASEMENTS— 
by  unity  of  possession,  591. 

SUSPENSION  OF  NATURAL  RIGHTS— {See  Natural  Rights). 

TANK— 

diversion  of  water  from,  not  actionable,  291. 
interference  Math  percolations  to,  not  actionable,  291. 
right  to  take,  water  from  a  neighbour's,  an  easement,  132. 

TEMPERATURE— 

natural  right  to  flow  of  water  unaffected  in,  134,  135,  273,  278,  281,  282. 
right  to  affect  temperature  of  flowing  water,  an  easement,  135. 

extent  of,  when  prescriptive,  492. 

TEMPORARY  INJUNCTION— (See  Injunction). 

TENANT — (See  Indian  Easements  Act,   Indian  Limitation  Acts,   Landlord, 

Tenant  for  Life,  Tenant  for  Years), 
can  acquire  easement  of  necessity  against  landlord,  343. 

easement  commensurate  with  his  lease  by  express  or  implied 

grant,  317. 
quasi-easement  against  landlord  or  his  assigns,  345. 
can  give  "  consent  or  agreement  "  to  enjoyment  of  easement  so  as  to  bind 

landlord,  419. 
cannot  by  prescription  acquire  easement  against  landlord,  318,  442,  457, 

458. 
cannot  by  prescription  acquire  easement  against  tenant  of  same  landlord. 

318,  442,  457,  458. 
cannot  by  prescription  acquire  easement  against  tenant  of  another  land- 
lord, 318,  442,  457,  458. 
exception  to  rule  preventing  acquisition   of  prescriptive   easements   by, 

442,  443,  457,  533. 
in  possession  of  dominant  tenement  under  lease  does  not  lose  easemenl 

on  conveyance  of  dominant  tenement  in  fee  to  freeholder  of  servient 

tenement,  532.     (See  Unity.) 
license  granted  by  landlord  to,  and  injurious  to  other  tenants,  revocable, 

676. 
df  a  manor  can  by  custom  acquire  rights  of  way  over  other  parts  of  the  same 

manor,   •  I-. 
power  of,  i"  create  easements,  317. 

TENANT  FOR   LIFE— 

exclusion  "I  estate  of,  in  computation  of  prescriptive  period,  435,  443.  414. 

169,   I'm,   168. 
may  join  with  immediate  remainderman  in  dedicating.  235. 
power  <>f.  to  interrupi  growing  right,  435. 

TENANT  FOB  5TEARS 

exclusion  of  estate  of,  exceeding  three  years,  in  computation  of  prescrip- 
tive period,  143,  Ml.  159,  W7,  468. 
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THEATRE— (See  Public  Entertainment). 

"  THEREWITH  USED  AND  ENJOYED  "— 

effect  of,  or  like  words,  in  will  or  conveyance,  328,  329,  332  et  seq. 

TRANSFER — (See    Alienation,    Conveyance,    Devise,    Transfer    of    Property 
Act). 

TRANSFER  OF  PROPERTY  ACT,  1882.. .9,  46,  49,  50,  53,  312  et  seq.,  319, 
322,  337,  665,  700  (Appendix  VI,  700). 
easement  not  denned  in,  9. 

question  as  to  grant  being  in  writing  under,  322,  323,  665. 
transfer  of  land  or  house  under,  passes  easements  annexed  thereto,  46. 
49,  53,.  312  ei  seq.,  337. 

TRANSFEREE— (See  Assignee). 

TREES — (See  Projecting  Branches,  Projecting  Roots). 

right  to  go  on  neighbour's  land  to  pick  fruit  of  overhanging,  distinct  from 
right  to  have  trees  overhanging,  518. 

TRESPASS— (See  Jalkar,  Profits  a  Prendre). 
injunction  to  restrain,  220. 
prescriptive  right  of  way  garfied  by  continued  acts  of,  16,  103,  456,  457, 

477. 
user  of  highway  amounting  to,  234,  235. 
will  lie  for  disturbance  of  exclusive  profit  d  prendre,  5,  220. 
not  lie  for  disturbance  of  common  or  public  fishery,  225. 

TRESPASSER— 

obstruction  of  growing  right  by,  actionable,  607. 

TROVER— 

action  of,  in  respect  of  fish  taken  out  of  possession  of  captor,  225. 

TRUST— 

in  favour  of  public,  when  will  not  be  presumed,  241,  242. 
legal  origin  for  profit  d  prendre  arising  out  of  a  presumed,  207. 

TRUSTEE— (-See  Public  Body). 

UNITED  PROVINCES— (See  North- Western  Provinces  and  Oudli). 
formerly  North- Western  Provinces  and  Oudh,  50,  212,  736. 

UNITY— 

of  possession  or  seisin,  effect  of,  on  growing  right,  432,  433. 

in  relation  to  dc  facto  ways,  335,  336,  337. 

easements  of  way,  335,  336,  337. 
possession  suspends  easement,  334,  591. 
seisin  when  extinguishing  easement  of  necessity,  533,  534. 

other  easements,  329,  334,  337,  532,  533. 
not  extinguishing,  or  preventing  acquisition  of,  casements, 
532,  533. 
way  after,  how  should  be  claimed,  611. 

p.e.  50 
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UPPER  BURMA  LAWS  ACT,  XX  of  1886. ..52.     (See  Table  of  Statutes.) 
USER — (See  Cessation  of  Enjoyment,  Enjoyment,  Interruption,  Non-user). 

excessive,    89,  90,  91,  108,  162,  474  et  seq.,  48],  482,  488,  489,  490,  493,  504, 
505,  507  et  seq.,  561  et  seq. 
effect  of,  162,  481,  482,  562  et  seq. 
test  of,  475. 
novel,  when  lawful,  485,  486,  505. 
repetition  of  acts  of,  must  be  reasonable,  511,  512. 
right  of  servient  owner  to  obstruct  excessive,  477  et  seq. 
who  are  entitled  to  object  to  excessive  or  offensive,  474. 

VALUE— 

Diminution  in,  of  dominant  tenement,  when  a  ground  for  relief  by  damages, 
650. 
VENTILATION— (Sec  Air). 
VIBRATION— 

nuisance  of,  194,  195. 
VIS  MAJOR— 

how  far  an  exemption  from  liability  for  non- natural  user  of  land,  258,  260. 

non-user  attributable  to,  not  a  ground  of  abandonment,  559. 

WALL— (See  Building,  Party-wall,  Repair). 

easement  to  affix  sign  board  to  neighbour's,  230. 

nail  beams  or  fruit  trees  to  neighbour's,  231. 
WATER — (See    Artificial  Discharge,  Artificial    Stream,  Discharge,  Irrigation, 
Natural  Stream,  Percolation,  Pollution,  Private  Stream,  Private  Waters, 
Property,  Public  Stream,  Public  Waters,  Purity,  Rain-water,  Riparian 
Proprietors,  Rijiarian  Tenement,  River,  Spring,  Surface-Drainage-Water. 
Surf  ace-Water). 
casements  relating  to,  25,  59,  106  et  seq.,  112  et  .seq.,  120,  121,  122  et  seq.,  132, 
133,  134,  278,  287,  289,  290,  293,  294. 
acquisition  of,  by  acquiescence,  397. 
custom,  106,  208. 
express     or  implied    grant,     106, 
I  (»8,  101!,  112,  278,  287. 
reservation  on  a  severance 
of  tenements,  366  et  seq. 
long    enjoyment,    106,    108,    L09, 
112,    116,    120,    121,    276,    287, 
I  lit,    120,    435,    443,   444,   453, 
I.YI,  Hi7.   168,  169.     [See  Indian 
Easemi  nts  Ad,  I ndian  Limita- 
i  ion  Ads.) 
necessity,  341,  342,  366,  :!i>7. 
presumed   grant   on   a.  severance 

<i|  tenements,  352  et  seq. 
presumed  reservation  as  a  mat  fcer 
of  necessity,  341,  :{ti<>,  367. 


(     787     ) 

WATER — continued. 

easements  relating  to  (continued). 

"tTuice-water  flowing  in  denned  artificial  channel,  112  et  seq. 
to  divert  water  for  purposes  of  irrigation,  1  lb  et  seq 
B    In  surface-water  flowing  in  defined  natural  channel,  1.07  et  seq. 
'     (1)  to  divert  the  water  from  lower  riparian  owners,    107, 

108,278.  ,  .    . 

(2)  to  divert  and  impound  the  water  for  purposes  of  irriga- 

tion, 108,  109,  287.  .       . 

(3)  to  throw  back  the  water  upon  higher  riparian  owners, 

107,  109,  278. 

(4)  to  pollute  the  water,  107,  133,289.  .„.„,, 
0    In  subterranean  water  flowing  in  defined  channel,  128  et  seq. 

disturbance  of,  117,  118,  119,  120  597   650  651 

Act.) 
pleading  of,  612. 
natural  rights  in,  267  c I  seq. 
alienation  of,  295. 

classification  of ,  A^a.^A  m   nndp- 

A.  In  water  flowing  above  or  below  ground  in  defined  oi  uncle 

fined  artificial  or  natural  channel, 
to  purity  of  water,  133.  289,  295. 

B.  Ill  water  flowing  above  ground  in  defined  natural  channel, 

268,  269.  .    ,       .   ,, 

(1)  to  flow  of  water  in  its  accustomed  course  unobstructed 

undiminished  in  quantity  and  quality,  and  unaffected 
in  temperature,  107,  273,  276  et  seq. 

(2)  to  primary  or  ordinary  use  and  consumption  of  water, 

ad  lavandum  et  ad  potandum,  280,  281. 

m  to  secondary  or  extraordinary  use  and  consumption  ot 

()        wate"  for  irrigation  and  manufacture,  280,  281  et  *. 

C.  In  water  flowing  below   ground  in  defined  natural  channel, 

122,  128.  269,  270.  . 

disturbance  of,  261,  262,  297,  298,  299.     (See  Natural  Rights,  Nuisance. ) 

no  naWnr!gMst!'unless  Lowing  in  defined  natural  clvaimeL  268   26^ 
prescriptive  rights  in,  unless  flowing  in   defined  artificial  oi   natural 

channel,  120.  _„„ 

reciprocal  easement  in.  in  favour  of  servient  owner,  59,  109,  13-,  o.)6. 

WATER  COMPANY— (-See  Corporation). 

acquisition  of  way-leave  and  other  easements  by,  12,  407. 
WATERWORKS  CLAUSES  ACT,  1847...407.     (See  Table  of  Statutes.) 
WAY-(See  Accessory  Easements,  Affirmative  Easements,  Boat  Di^un> 
ous  Easements!  Highway,  Navigation,  Presumption,  Railway,  Unrig  ). 


(    7ss    ) 

WAY — continued. 

continuous,  559,  561. 
deviation  from,  rule  of,  515,  516. 

differences  between  prescriptive  private,  and  public,  in  manner  of  enjoy- 
ment, 512,  513. 
direction  of,  102,  103,  513,  514,  515. 
easements  of,  16,  17,  19.  32.  56,  63,  102  et  seq.,  311,  312. 

acquisition  of,  by  custom,  32,  237.     {See  Church,  Market.) 
express  grant,  103,  318,  327. 
implied  grant,  103,  326,  328  et  seq. 
long  enjoyment.   71,   103,   419,   420,  453, 
454,    467,    468,   469.     {See   Enjoyment, 
Indian  Easements  Act,  Indian  Limita- 
tion Acts.) 
necessity.   20,   103,  316,  339  et  seq.     (See 
Necessity. ) 
are  affirmative  and  discontinuous.  |(>.  102. 
burthen  of  proof  of  prescriptive,  105. 

cannot  pass  as  5w/.s?-easenients  on  a  severance  of  tenements, 
316,  360  et  s<  q. 
strictly    be     subject    to    exception    or    reservation. 
312. 
classification  of. 

(1)  general  way  for  foot  and  horse  passengers,  carts, 

carriages,  and  other  vehicles,  102,  495,  496. 

(2)  driftway  for  foot  and  horse  passengers  or  cattle. 

103,  496. 

(3)  footway  simpliciter,  103,  495,  496,  503. 
construction  of  grant  of, 

general  principles  of,  336,  337,  494,  495,  496. 
special  cases  of,  502  et  seq. 
customary,  acquisition  of,  32,  237. 

obstruction  of,  247. 
disturbance  of,  105,  -'47.  597,  602,  650,  651. 
do  not  pass  by  presumption  of  law  on  a  severance  of  tenants, 

331,  360. 
exception  to  foregoing  rule,  331. 
excessive  user  of,  477,  48(>,  .iiii'.  563. 

right   d1    servient    owner   t>>   obstruct,   or 
have  restricted,  '177,  5U3. 
extent  and  mode  of  enjoyment  of,  generally,  102,  JO.'},  172, 

474,  IT-"..  186,  I'.' I.  496,  500  eteeq.,  624,  525,  526. 
extent  ami  mode  <>i  enjoyment  of,  when  acquired  by  d-vd  of 

grant,  I'.1 1  et 
extent  and  mode  <>i  enjoyment  of,  when  acquired  bj    pre- 
scription, 504  et  seq. 
extinction  -I.  534,  551  etaeq.,  558,  569,560,  590,  591. 
grant  "i,  partly  void,  partly  valid,  320. 
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W  AY — co  ntinued. 

easements  of  (continued).  _ 

may  bo  permanent  or  limited  in  duration  or  enjoyment,  1/, 

102. 
subordinate,  18. 

non-user  of.  prior  to  acquisition  by  prescription,  when  con- 
sistent with  requisite  enjoyment,  104,  216,  220,  437,  448, 

449,  458. 
non-user  of,  subsequent  to  acquisition,  effect  of,  551  et  seq., 

559,  560,  561. 
pleading  of,  105,  610,  611. 

servient  owner  cannot  object  to,  whin  oner  acquired,  105. 
servient  owner  must  not  render,   difficult   or    incapable    of 

enjoyment,  523  el  seq. 
suspension  of,  591. 
legally   appendant   or   appurtenant   will   pass    by   transfer   or   devolution 

without  use  of  particular  or  general  words,  316,  337. 
meaning  of  "  as  of  right  »  in  Indian  Limitation  Acts  as  applicable  to, 

456  457 
not  legally  appendant  or  appurtenant  will  not  pass  by  transfer  or  devolu- 

tion  without  specific  description  or  use  of  apt  general  words.  316   317. 
obstruction  of,  to  be  actionable  must  be  substantial,  247. 
of  accommodation,  516.     (-See  Railway.) 

common  occupation,  511. 
repair  of,  520.     (-See  Repair.) 
selection  of,  473,  514,  515. 

WEIR— 

easement  to  divert  water  by  means  of,  108. 
excessive  user  of,  effect  of,  477. 

WELL— 

diversion  of  water  from,  not  actionable,  122  et  seq.,  2J1. 
no  easement  in  undefined  overflow  from,  121. 

natural  right  to  underground  water  collected  in,  122,  291. 
right  to  go  on  another's  land  and  take  water  from,  an  easement,  132. 
water  confined  in,  is  the  subject  of  ownership,  291. 

"  WELL-LIGHTED  "— 

meaning  and  application  of,  648. 

WILL— (-See  Devise). 

WIND— (-See  Air,  South  Breeze).  .  „  OB1     t~e 

no  prescriptive  right  to  free  and  uninterrupted  current  of,  75,  251,  4-b. 

WINDOW— (See  Air,  Alteration  of  Dominant  Tenement,  Aperture.  Light). 

alteration  of  ancient,  must  not  throw  increased  burthen  on  servient  tene- 
ment, 91,  474,  475,  485,  486,  561,  5b2,  060,  5/8,  582. 
permissible  if  substantial  identity  retained,  476,  477, 
486,  548,  563,  564,  577. 
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WINDOW— continued. 

alteration  of  (continued). 

new,  governed  by  same  principles  as  alteration  of  ancient, 
438,  439,  563,  576,  581. 
blocking  up  ancient,  effect  of,  541  et  seq.,  548. 

decreasing  ancient,  effect  of,  tinder  general  law,  480,  481,  548,  565,  578. 
enlargement  of  ancient,  475,  478,  479,  480,  564,  566  ct  seq.,  582. 
intention  to  preserve  ancient,  how  shown,  546,  548,  564,  565,  572,  573,<>75. 
limited  right  of  servient  owner  to  obstruct  enlarged  ancient,  or  new,  477, 

478,  479,  480,  567  ct  seq. 
opening  of  new,  or  substantial  alteration  of  old,  not  a  wrongful  act,  476, 

478,  479,  568. 
setting  back  ancient,  545,  546,  564,  571,  572,  573. 

at  an  angle  with  original  plane,  545,  564,  571. 
in  parallel  plane,  545,  564,  571. 
forward  ancient,  564,  574,  581. 

WRIT  OF  MORT  D'ANOESTOR,  415. 

WRIT  OF  NOVEL  DISSEISIN,  415. 

WRIT  OF  RIGHT,  415,  416. 

WRITING — (See    Agreement,    Express    Grant,    Grant,    License,    Transfer    of 
Property  Act). 
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